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ARGUED and DETERMINED 
| IN THE 
Court of COMMON PLEAS, 


| iS 


Eaſter Term, 


In the Twenty-Eighth Year of the Reign of GeorGe III. 


DaLluly again// K IN G. 


HIS 
* houſe nd lands at Thorpe in Surry, tried at Croydon, 


before Mr. JoQice Gould, at the Summer Alhzes 1787. The 
count ſtated that Maurice Bailey was ſeiſed in fee of the premiſes 
jn queſtion, and in the year 1729 deviſed them to his wife 
« Fane for life, remainder to his fon Fohn Bailey for life, re- 
* mainder to his two grandſons Maurice Bailey and John Bailey 
*in fee, who upon the death of the teſtator were, ſeiſed of a re- 
& mainder in fee in common. Fane entered, and was ſeiſed by 
& taking the eſplees, on whoſe death John the ſon alſo entered, 

„and was ſeiſed by taking the eſplees, in whoſe life-time 
% Maurice the grandſon died without heir of his body, by 
* which his brother Jobn Bailey the grandſon became ſeiſed of 
« the whole remainder in fee, who died fo ſeiſed, and on his 
& death the ſaid remainder deſcended to the Demandant as his 
* couſin and heir, in the life-time of John Bailey the ſon, who 
« afterwards died, and ſo the Demandant was intitled.”—Plea, 

« proteſting that the remainder in fee did not deſcend to the 
«© Demandant, on the death of Jon Bailey the grandſon, alleged 
« that John Bailey the grandſon deviſed the ſaid remainder to his 
1% mother Rachael Bailey, who on the death of John Batley the 
« ſon, was ſeiſed by taking the eſplees, Cc.“ and from her de- 
duced a title to the tenant. 


*B N 


as a writ of right brought to recover a dwelling- 


1788. 


A writ of 
right cannot 
be maintain- 
ed without 
ſhewing an 
actual ſeifin 

by taking the 
ejplees, either 
in the De- 
mandant 
himſelf, or 
the anceſtor 
from whom 
he claims. 

2%. Whether 
in a deviſe the 
words **eſftate 
of what kind 
ſoever”” im- 
mediately 
preceded and 
followed by 
particular de. 
ſcriptions of 


perſonal pro- 
perty, will 
paſs a remain- 
der in fee of 
lands veſted in 
the teſtator ? 


CASES IN EAS TER TERM 


Replication traver ſed the deviſe of John Bailey the grandſon 
to Rachael his mother, &c. Iſſue on the traverſe.— Verdict for 
the Demandant, ſubject to the opinion of the Court on the fol- 
lowing Caſe ;— 

The will of John Bailey the grandſon, made in the year 1756, 
was in the following words; 

give to my mother Rachael Bailey, all that freehold meſ- 
© ſuage, tenement, or dwelling-houſe, orchard, garden, and all 
« other the appurtenances thereto belonging, ſituate at Thorpe, 
* now in the occupation of A. B. as alſo two acres of arable _ 
land lying in the common field, as alſo the ſtock of corn, 
« grain, hay, goods, chattels, and effects or eflate of what hind 
* ſoever, alſo all other the utenſils of huſbandry, which ſhall be 
“found, or be, in the dwelling- houſe or farm which I now rent 
00 of my father, ſituate in Thorpe aforeſaid,” (this was the eſtate 
in queſtion in which he had the remainder in fee) ** as alſo 
all that freehold meſſuage, tenement, or dwelling-houſe, 
* orchard, garden, and all other the appurtenances thereto be- 
4 Jongiog, in Thorpe aforeſaid, ' late in the occupation of B. C. 
* to * ſole uſe and behoof, and to her heirs and aſſigns for 


2 ever. 


* A A * . > " Th x : x N * 
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On. this caſe the queſtion was, whether the 3 ate of 
« what kind ſoever,” as they were inſerted in the deviſe of divers 
, particulars of perſonal property, ** were ſutficient to pals the Ice 
«© mainder in fee veſted in the teſtator ?” 
This was argued in Michae/mas Term 1787, when 
Hill, Serjt. for the Tenant, contended that the word eftate 
_ paſſed all the intereſt which the teſtator had in the premiſes 
That he meant to diſpoſe of real property, becauſe there are 
real eſtates expreſsly deviſed to his mother, both before and after 
this deviſe. Though the word effate be coupled with an enu- 
meration of perſonal property, yet the ſenſe of it cannot be re- 
rained, to ſuch property, unleſs the whole be fo reſtrained, 
which it evidently cannot be, as there is a ſpecific deſcription of 
real property. | 
Bond, Serjt. for the Ea e argued that the words eat 
4 « of what kind ſoever, followed by the words * all other uten- 
* fils of huſtandry, and preceded by an enumeration of perſonal 
property, could never be intended to give any real property, much 
leſs a remainder, which the teſtator does not appear to have 


had in — contemplation. He cited Cro. Car. 447, 12 Mod. 
3 | 594. 


© ho 
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£94. Preied. in Chan. 471. Ney. 48. 1 Eq. Caſ. Abr. 211. 
Sir T. Raym. 453. 14 Vin. Abr. 277. 2 Ath. 102. Coup. 
238., as relating to this point. 

The Court ſeeming inclined to adopt this argument urged 
by Bond, | 

"Hil moved in arreſt of judgment, on the ground that the 
demandant appeared to be a purchaſor, and had not counted on 
an actual ſeiſin of the perſon from whom he claimed. 

In this Term, Bond, ſhewed cauſe againſt the rule,— 
arguing that it appeared on the record, that the demandant 
claimed an eſtate in fee-fimple which was fufficient in a writ 
of right. His claim was founded on the ſeiſin and will of Mau- 
rice Bailey, and the ſeiſin of the ſeveral tenants for life under the 
will, by whoſe death the eſtate had devolved on him, as heir 
of John Bailey the grandſon. He could not count in the 
ordinary form, alledging the taking of eſplees, in John Bailey 
the grandſon, who was only ſeiſed of a remainder, and had not 
actually taken the profits, neither could he claim under Fobr 
Bailey the ſon, who was only ſeiſed for life. He has therefore 
ſtated his claim agreeably to the truth, and to the general form of 
the writ found in the regiſter, viz. he has claimed the land 
«as his right and inheritance” generally, and has then ſhewn 
his title by a ſpecial count. This caſe of a general writ, and 
ſpecial count, was frequent in the old law. Bro. tit. General 
Brief, pl. 1 3.—In Co. Lit. 52. 6. it is ſaid, that an action of 
waſte lies againſt a tenant for half a year, but in that caſe the 
writ muſt alledge a term for years, being the only form in the 
regiſter, The words ** right and inheritance” mean only a fee- 
fimple, which is enough to ſupport a writ of right. Fitz. 
Natur. Brev. p. 1. It is equally a fee-fimple, whether it be 
by deſcent or purchaſe, and being a fee-fimple, it is an inherit- 
ance. It appears from Litt. /. 1. that a perſon claiming by 
purchaſc as well as deſcent, may alledge the eſtate to be his in- 
beritance. In one ſenſe the demandant is a purchaſor, being the 
appointee of the eftate under the Statute of Wills, and coming in 
the place of the heir. He is *©* heres faftus”, and ſtands in a 


fituation unknown in the law at the time when it was firſt de 


cided, that the demandant in a writ of right, muſt claim on his 
own ſeiſin, or that of his anceſtor or predeceſſor, The Statute 
of Wills having put the deviſee in fee in the place of the heir by 
A, but having given . no ſpecific remedy to recover the 


intereſt 


* 
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intereſt deviſed to him, the old remedy which was uſed in ſimilar 
caſes, muſt be ſhaped to the caſe of a deviſe, and the deviſee 
muſt be allowed to found his claim on the % of his devzſor, 
in the ſame manner as the heir by deſcent, does on the /ei/in of 
his anceſtor. This action in the preſent caſe ariſes from the 
ſame neceſſity, and bears a ſtrong reſemblance to the writ ex 
gravi guereld, which was brought where lands were deviſable by 
cuſtom, in which the deviſee ſtated the /n of the deviſor, and 
the deviſe to himſelf as his claim to recover. F. N. B. 459. 
But when the right to deviſe lands, which was before good only 
by ſpecial cuſtom, became general, no better form of action 
could be framed, than that which was uſed in ſimilar caſes.— 
The writ ex gravi quereld, could not be brought in the preſent 


| caſe, being founded on the ſpecial cuſtom of ſome city or 


borough, and only triable befors the mayor or bailiff of the 
place. Termes de la Ley 258. 

Where the law regulates the forms of actions, by preſcribing 
certain previous requiſites, it does not adhere ſo rigidly to the 
rule, as to deprive a party of his ſubſtantial right, through a 
mere defect of ſuch formal requiſites. The action of guare 
zmpedit is founded on a prior preſentation of the party bringing 
it, his anceſtor, or of thoſe whoſe eſtate he has ; but in caſes of 
neceſſity, this requiſite is diſpenſed with. F. N. B. 78. If 
this be allowed in guare impedit a like neceſſity ſhould prevail in 
the preſent caſe. Otherwiſe the clear right of a deviſee in fee- 
ſimple would be defeated by an adverſe poſſeſſion. 

But even if this objection were well founded, it is waived 
by the tenant having pleaded in bar. If the count be defective, 
it muſt be on account of a variation from the writ, either in 


fubſtance or in form. Now it has been ſhewn not to have varied 
in ſubſtance, and if it be only in form, that ought to have been 


leaded in abatement. But it does not vary even in form, ſince 
the count may particularize what was general in the writ. The 
tenant therefore ought not to be permitted after verdict to cavil 
at the form of the count which diſcloſes an undoubted title to 
the lands demanded, and ſupports the allegation of the original 
writ. ; 
Hill, for the Tenant, contended that wherever it appears 
that the plaintiff is not intitled to his action, no pleading over, 
nor verdict can cure the defect. That it was clear on this count, 


that the whole eſtate of Maurice Bailey the grandfather, was 


deviſed : 


15 


deviſed: 
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no reverter was left in him. Both the grandſons took 
by purchaſe, the only way in which they could take; an eſtate 
for life being limited to the father, with remainder to them in 
fee. But no purchaſor can maintain an action in which he muſt 
count on a ſeifin in the anceſtor; for a ſeiſin in the anceſtor 
means only a ſeiſin in the perſon from whom there is a deſcent. 
Neither can the demandant, in the preſent inſtance, maintain his 
action, not being able to ſhew an afZual Heilen it in the deviſee un- 
der whom he claims. 

Per Curiam. In order to maintain a 3 right, the de- 
mandant muſt ſhew an actual ſeiſin either in himſelf or his an- 
ceſtor, by taking the eſp/zes. The preſent caſe has neither of 
theſe requiſites. The demandant does not ſtate that either he 
or John the grandſon, under whom he claims, were ever /o /e:/ea. 
| 8 Judgment arretted. 


BEAVAN agar DELanay and Lewis. 


EPLEVIN—for taking corn on the 2oth of September 
1784, at Peterchurch in the county of Hereford. 

Avowry and cognizance Locus in quo part of certain lands, 
Sc. of which the avowant Delabay was ſeiſed in tee, and which 
he demiſed on the 2d of February 1780, to one William Beavan 
for one year, and ſo from year to year as long as both parties 
ſhould pleaſe, at the rent of 168/7, payable halt yearly. William 
Beavan entered on the zd of February 1780, and continued in 
poſſeſſion till the 2d of February 1784, when the demiſe ended. 
Within the pariſh of Peterchurch an ancient cuſtom, That every 
tenant and farmer of any lands, _ any demiſe, from year to 
year, at the will of the parties, ſhall{have to bts own uſe, and reap 
at ſeaſonable and proper times, his aWay- going Crop, that is, all 
the corn growing upon the ſaid lands, which, before the expira- 
tion of ſuch term, hath been ſown by ſuch tenant and farmer, 
upon any part of ſuch lands, being arable land, not exceeding one 
third part of the arable lands ſo held under ſuch demiſe, and 
which hath been left ſtanding and growing upon ſuch lands at 


the expiration: of ſuch term; and alſo det cb away-gomg 
crop, when reaped, in the barns and out-houſes, if any ſuch there 


be, parcel of ſuch demiſed premiſes convenient in that behalf, and 


threſs the ſame there, and keep the ſame in the grain there then 


£ Ar i/ing 


A cuſtom 
that a tenant” 
may leave 
his away- 
going crop 
in the barns, 
Sc. of the 
farm, for a 
certain time 
after the leaſe 
is expired, 
and he has 
quitted the 
premiſes, is 
good, and zhe 
land/erd may 
diftrain the 
corn ſo left, 
for rent ar- 
rear, after fx 
months have 
expired from 
the determi- 
nation of the 
term. 
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1788. arijing, in ſuch barns and out-bouſes, until the firſt day of May 


— next after the reaping of ſuch corn. On the 11t of Auguſt 1784. 
Beavan William Beavan the tenant reaped his away-going crop, and placed 
| ho. ee and depoſited the ſame in the ſaid places in which, &c. being the 
and another. orgs and out-bouſes parcel of the ſaid demiſed premiles, and 
kept it there till the ſaid time when, Sc. which was before 
the 1ſt of May next after the reaping of the ſame, under the 
.cuſtom—rent arrear, Ciſtreſs, &c. | 
Plea in bar—proteſting, no ſuch cuſtom, confeſſes that the 
.demiſe ended on the 2d of February 1784, but ſays that the ſaid 
goods and chattels were taken and diſtrained after the expiration 
of fix calender months next after the end and determination of the 
ſaid demiſe, &c. 
To this there was a general demurrer. 
Lawrence, Serj', in ſupport of the demurrer, argued that al- 
though the diſtreſs was taken after fix months had elapſed from 
the determination of the demiſe, yet the landlord had a good 
right to diſtrain. The caſe in Ker/way 96. 4. is an expreſs 
authority in point—The tenant had an ixtereſt in the pre- 
miſes upon which the diſtreſs was ſo taken, by the cuſtom of 
the country. By the Feudal Law, non-payment of rent, and 
non- performance of ſervices occaſioned a forfeiture of the feud. 
But in proceſs of time, the remedy by diſtreſs was ſubſtituted 
| in lieu of forfeiture. (G. Law of Replevin, p. 3.) Wherever 
| therefore a forfeiture might be incurred, there a diitreſs might 
be taken. In the preſent caſe the tenant might have forfeited 
by feveral means the Gore which the cuſtom gave him, and 


being ſo liable to forfqture he was alſo liable to diſtreſs, In 
1 Rol. Abr. 670. pl. 10. it is laid down, that the landlord 

cannot diſtrain after the end of the term, becauſe there is no 
privity of eſtate between him and the tenant, but this admits, 
that where there 7s ſuch privity, a diſtreſs may be taken; and 

in the caſe before the court there is uch privity by the operation 

of the cuſtom. In the caſe of Stanfill v. Hickes, 1 Ld. Raym. 

280. it was determined, that there could be no diltreſs, where 

the tenant had different intereſts in the eſtate, which implies, 
that where the intereſts of the tenant are the ſame, the landlord 
has a right to diſtrain; here, there is a continuation of the 

ſame intereſt, the cuſtom of the country extending the term till 
the day ſpecified, That ſuch a cuſtom is good appears from 

Higleſworth v. Dalliſon, Dougl. 201, and the caſe of Leis v. 
| Harris 


| 
\ 


IN THE TWENTY-EIGHTH YEAR OF GEORGE II.. 


Harris, tried before Chief Baron Skynner, at Hereford Summer 


aſſizes 1778 (a). 


Kerby, Serj*. contended that the avowry was inconſiſtent, as 
it ſtates the term to have ended on-the 2d February 1784, and 
that aui! that time the tenant continued in poſſeſſion; and 
ſets up .a .cuſtom that he ſhould keep poſſeſſion of the barns, 
&c. for the putting in his corn till the firſt of May, after the 
reaping of the corn. — By the ſtatute 8 Anne c. 14. / 6. 
a power 1s given to landlords, which they had not at common 
law, to diſtrain after the expiration of the term granted, but it 
is expreſsly limited by the 7th ſection, to the period of fix 


months after ſuch expiration. 


In the preſent caſe it appears by 


the avowant's own ſtatement, that the diſtreſs was taken con- 
trary to the ſtatute, being long after ſix months had expired 
ſubſequent to the determination of the demiſe. 

The caſe in Keiluay ought to have little or no weight, as it 
has been. contradicted by the legiſlature in the 8th of Anne, and 
as it appears to have been againſt the opinion of two judges of 


the court in which it was decided. 


It is alſo an anonymous 


caſe, and does not ſhew upon what occaſion it came before the 


0 court. 


The caſe of Wigleſwortb v. Dalliſon proves only the goodneſs 
of a cuſtom to take away an off- going crop after the expira- 
tion of the term; it does not eſtablith a right to diſtrain ſix 
months after the term has expired, againſt the expreſs authority 


(a) Leæbis v. Harris, Summer Aſſizes at Here- 
ford, before Chief Baron Skyaner, 1778. 


Trover for a quantity of wheat —Plain- 
tiff proved the taking and converſion De- 
fendant juſtified under a diſtreſs for rent. 
The diſtreſs was made in March, the Term 
having ended the Candlemas twelve · month 
beſore; but it was during the time the wheat 
was in a barn, part of the demiſed premiſes, 
and alſo during the time allowed by the cuſ- 
tom of the country to the off- going tenant 
to get in and diſpoſe of his off-· going crop. 

. Kenyon, for the defendant, inſiſted, that the 
tenant's right to theſe advantages was a con- 
tinuance of his term in that part of the lands 
to which it extended, and was, as it were, 
an excreſcence of his term. Therefore the 
diſtreſs was during the term, though more 


than ſix months after it had expired in the 
reſt of the farm. 

 Bearcroft inſiſted, for the plaintiff, that it 
was bad by common law, and not within the 
ſtatute 8 Anne, c. 14. / 7. 

Chief Baron SVN ER. The queſtion is 
new to me; I muſt reſort to the reaſon of the 
thing. The tenant entered originally on 
part only, and could not have the benefit of 
the reſidue. During his right to continue 
he was immediate tenant, and could have 
maintained treſpaſs while his cuſtomary right 
continued. (** He offered Bearcroft a caſe 

„ for the opinion of the Court, but the 
© matter being of ſmall value, it was, with 
« Kenyon's conſent, reſerved for his further 
«© confideration, and the Plaintiff had a 
verdict ſubje to his opinion.“) 

He afterwards continued of the ſame opi- 
nion, and a nonſuit was entered. 

'of 


=_ 
1788. 
— 


Bravan 


againſt 
DEeLauar 
c and . another. 


8 
1788 5 
— 
Peavan 
againſt 


DBLanay ' 
and another, 
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of an act of parliament, nor does it authoriſe a tenant to keep 
poſſeſſion of a barn, &c. after the expiration, 

The caſe of Harris v. Lewis was trover by the tenant againſt 
the landlord, in which the tenant claimed to hold the premiſes 
beyond the term; who ought therefore to ſubmit to all the 
powers which a landlord has over a tenant. There the Chief 
Baron went into the equity of the caſe, ſaying, that as the tenant 
did not come into poſſeſſion of part of the premiſes, till after 
the commencement of the term, it was but juſt that he ſhould 
continue, after it ended. At beſt that was a mere 71 prius 
decifion, which appears to have been acquieſced in, becauſe thg 
value of the corn was too ſmall to hazard any further expence.— 
The caſe of Stanjill v. Hickes is ſtrongly in favour of the prefent 
Plaintiff, which lays it down, that where the tenant has two 
intereſts in the premiſes, no diſtreſs can be taken. Here the 
tenant had two different intereſts, one arifing from the demiſe, 
and the other from the cuſtom, ſuppoſing the cuſtom to be 
good. 

Lawrence in reply The term was continued by the cuſtom 
of the country till the iſt of May after the harveſt; and if it 
continued for one purpoſe, it muſt alſo continue for every other. 
As the tenant might hold poſſeſſion of the barn, Sc. ſo all the 
rights of the landlord attached upon him, and with thoſe rights, 
that of diſtreſs, 

The Court took a few days to conſider, after which 

Lord LouGuBoRovcn delivered their opinion as follows. 
—A few ſhort principles are ſufficient to determine the pre- 
ſent caſe. If by tacit conſent of the landlord and tenant, the 
contract between them continues beyond the time for which 
they originally contracted, all the rights and properties belong- 
ing to the original contract, muſt alſo be continued. It has been 
often determined, that if there be a leaſe, and after the de- 
termination of it the tenant holds over, he muſt hold upon the 
terms, and liable to all the conditions and covenants of the leaſe. 
The rights therefore of the landlord muſt in ſuch caſe continue. 
Now it is not material whether the intereſt and connection be- 
tween the landlord and tenant be extended, by ſuch holding 


over, or by the operation of a cuſtom like the preſent. 


I have ſeen Sir Jobn Skynner, and conſulted him on the caſe 


of Lewis v. Harris, which I find was correctly ſtated at the bar. 


On that caſe he took the opinions of all his brethren of the 
Exchequer 


3 
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Exchequer, who agreed with him in his deciſion, which was 
acquieſced in, and never afterwards called in queſtion. 
Judgment for the defendants. 


.THOROLD againſt FISHER. 


HE rule to bring in the body expired on Saturday the 

19th of April, on Monday the 21ſt, Defendant's bail 
were juſtified ;—On the ſame day Runnington, Serjt. moved for 
and obtained an attachment againſt the ſheriff for not bringing 
in the body.—On a ſubſequent day Bond, Serj*. obtained a rule 
to ſhew cauſe, why the attachment ſhould not be ſet aſide with 
coſts. —Runnington now ſhewed cauſe, contending that by the 
known practice of both this court, and the King's Bench, as 
ſoon as the rule for bringing in the body expired, immediately 
the ſheriff was in contempt and fixed, and that the Defendant 
could not afterwards put in bail without ſpecial leave from the 
court.——To this Bond anſwered, that the bail were juſlified 
before the attachment was moved for, which was therefore ir- 
regular, The court referred to the prothonotary as to the prac- 
tice, who ſaid, That though the rule for bringing in the body 
had expired, yet if the Defendant juſtifies his bail before the 
« Plaintiff moves for an attachment, the ſheriff is not liable to 


the attachment. 
Rule abſolute with coſts. 


＋ 
o 
Fano againſ} COKEN. 


HE Defendant was ſerved with a c/auſum fregit return- 

able in four week from Eaſter Day. The return day was 
Sunday, April 20th, The defendant not appearing on the Wed- 
neſday following, the Plaintiff on the Thur/Jay ſued out a 4% 
tringas. On that day the Defendant entered an appearance. 
On Friday morning the Plaintiff's attorney levied 405. under 
the diſtringas, on the defendant's goods. 

Kerby, Serjt. obtained a rule to ſhew cauſe why theſe iſſues 
ſhould not be repaid to the Defendant with coſts, on the ground 
that the return day being Sunday, the Defendant had till 
Thurſday to appear, and as the diſtringas iſſued on that day, it 


was Irregular. n 
9 


D 


9 
1788. 


Br av an 

againſt 
DeLanay 
and another. 


Though the 
rule to bring 
in the body 
has expired, 


yet if the de- 


fendant juſ- 
tiſies bail, 
before plu in- 
t. F moves for 
an attach- 
ment againſt 
the ſheriff, it 
is in time to 
prevent the 
attachment. 


The return 
day of a 
clauſum fregit 
and the guar- 
to die peſt, are 
both reckon- 
ed inclu/ruely, 
There 1s no 
difference 
whether the 
return day 
be on a Sun- 
day or any 


other day. 
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1788. To this it was anſwered, that by the uniform practice of the 
— court, the Defendant was bound to appear within four days of 
Faro the return of the writ, which are inclu/ive both of the return 
Coxkx. day and the guarto die poſt, and that Sunday was to be conſidered 


like any other return day. 
The Court, after conſulting the ſecondaries as to the practice, 


Were of opinion againſt the defendant. 
Dy | | Rule diſcharged. 


Cooks againſt Dog RRE. 


An affidavit | FERBY, Serjt. moved to diſcharge the Defendant out of 


to hold to 

hall wat cuſtody, and to deliver up the bail bond, on entering a com- 

Os the mon appearance, there being a defect in the affidavit to hold to 
edt arote * * . 

The court bail. — The affidavit was, that the defendant was indebted to the 


-will not ſtay : - T7 ? | 3 5 5 
ponebor ka plaintiff in the ſum of 500 l. and upwards The objection 


againſt the was, that it did not appear, how the debt aroſe.—On this the 


r court granted a rule ta ſhew cauſe.— He then prayed that the 


and coſts re- proceedings might be ſtaid in this action, till the debt and coſts 
covered by 


him in a for- in two other actions for which the Defendant had obtained 
pre pag) judgment againſt the plaintiff, ſhould be paid—This was prayed 
plaintiff, be upon an affidavit, ſtating the judgment in thoſe actions, that the 
1 85 defendant had never ſince their commencement had any ceal- 
ings with the Plaintiff, and that the preſent action was found— 
ed on the fame circumſtances with thoſe others. But 

The Court refuſed this, ſaying that they could not on motion 
try the merits of the cauſe, — 

Bond, Serjt. then propoſed a ſupplemental affidavit, on the 


part of the plaintiff, which was alſo .refuſed, and afterwards 


the 
Rule made abſolute;— 


WAR D again} SNELL, 


A priſoner EB T for the penalty of the 4abeas corpus act, 31 Car. 2. 


— — 9c. 2. J. 5. againſt the defendant who was kecper of Col- 
on the Dy” cheſter gaol, for refuſing the plaintiff (being the party grieved) 
© Corpus X . | 
ings a a copy of his warrant of commitment. 
«copy of his 

-warrant of commitment, having zecovered the penalty, is intitled to cafe. 


Plea 
a” 
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Plea nil debet.— Verdict for the penalty 1001. but no damages 
nor colts, | 

Marſhall, Serj:. having obtained a rule to ſhew-cauſe why the 
prothonotary ſhould not tax the plaintiff his coſts, and why 
the aſſociate ſhould not indorſe them on the poſtea, argued in ſup- 
port of it, 

That the firſt caſe which aroſe on the (a) ſtatute of Glouceſter 
was (6) Pilfold's caſe, which, if it ſeem to militate againſt the 
plaintiff in this action, has been in great meaſure contradicted by 
Ld. Coke himſelf c), and ſhaken by modern decifions (4). 

The preſent action is not brought for damages, but for a cer- 
tain penalty given to the party grieved. Now where a ſtatute 
gives a certain penalty, the party recovering ſuch penalty muſt 
alſo recover coſts, becauſe, as the penalty is intended for a re- 
.compence to the party grieved for the damage he has received; 
if he could recover no more, it often would be in vain to ſue, 
ſince his cofts would exceed the penalty. But where a ſtatute 
gives no certain penalty but only damages, ſuch ſtatute is intro- 
ductive of a new law, and gives a remedy where there was none 
at common law, in which caſe no coſts ſhall be recovered ; the 
reaſon is, no certain ſum being ſpecified, the jury may give a 
full compenſation in damages. 

It is an eſtabliſhed rule of law, that where a peralty is given 
to a party grieved, he ſhall have his coſts ; as appears from North 
v. Wingate, Cro. Car. 559.—1 Roll. Abr. 574. —Eton v. Barker, 
1 Ventr. 133.—Corporation of Piymouth v. Collins, Carth, 230. 
Company of Cutlers v. Ruſlin, Skynn. 363.—Bellafis v. Burbriche, 
1 Ld. Raym. 172.— Shore v. Madiſton, Salk. 206.—Greetham 
v. Inhabitants of Theale, 3 Burr. 1723. Gynes (qui tam) v. 
Stephenſon, Cooke's Caſes of Practice 87. | 

But even admitting the authority of P7Je/J's caſe, yet the 
plaintiff may have his coſts, conſiſtently with that caſe, which 
ſays, That where a ſtatute, ſince the ſtatute of Glouceſter, in 
a new caſe gives damages, the plaintiff ſhall not recover coſts, 
e this being an act which creates a recompence, where there was 
none before. Now the plaintiff is intitled to damages for the de- 
tention of the penalty, by. common lau, Cro. Car. 559. 1 Vent. 133. 


(a) 6 Ed. 1. c. 1. (4) Witham v. Hill, 2 Wilſ. ꝙ i.— Jacen 
(6) 10 Rep. 116. v. Inbabitants of Calęſworth, J erm Rep. of 
(c) 2 1nft, 288. B. R. vol. 1. p. 71. 


before 
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before cited, which alſo ſhews that he is intitled under the very 
terms of the ſtatute of Glouceſter, which are, This ſhall hold 
„place where the party is to recover damages. 

He might alſo have recovered damages at common law on an- 
other ground (a). The offence of obſtructing bail, is puniſh- 
able at the ſuit of the party, as well as by indictment. Now it 
is neceſſary for a priſoner to have acopy of his commitment, in 
order to be more ſpeedily bazled, otherwiſe the habeas corpus act 
would not have made it ſo penal to refuſe it; the refuſal there- 
fore is an obſtruction of bail, If a perſon in a diſtant part of the 


kingdom were committed to gaol for a miſdemeanor, without 


knowing the cauſe of his commitment, and forced to ſue out a 
Habeas corpus, in ſuch a caſe he would have been prevented 
from being bailed ; for had he known by a copy of the warrant, 
that it was for a miſdemeanor, any ae of the peace might 


| have bailed him. 


Bond, Serj:. againſt the rule, contended, that Piſſold's caſe 
ought to be relied on as law. 
That caſe diſtinguiſhes ſtatutes of addition, from ſtatutes of 


creation, and lays it down, that on thoſe of the latter deſcrip- 


tion, coſts are not recoverable. That caſe ought to govern the 
preſent. The Habeas Corpus act is a creative not an accumulative 
ſtatute, giving a new remedy to the party ſuing, to which he 
was not intitled at common law. There are no inſtances of an 
action at common law having ever been brought, for the injury 
againſt which that act provides a remedy. If then no action would 
lie againſt the Defendant at common law, the Sabeas corpus act 
cannot be included among thoſe ſtatutes which give coſts, ac- 
cording to the deſcription in Piſſold's caſe, viz. ** ſuch as increaſe 
the damages and coſts given by the common law.” Nor does the 
preſent caſe fall within the „at. of G ouceſter, which gives coſts 
only where damages were before to be recovered. There is no 
more reaſon to conſider the 4abeas corpus at as an accumulative 
ſtatute, that the ſtatutes of waſte (5), or of tithes (c); in nei- 
ther of which caſes the party could recover coſts, till the legiſ- 
lature expreſsly interfered for that purpoſe. Where coſts are 
meant to be given together with a penalty by a ſtatute, they are 
expreſsly mentioned, as in the ſtatute 23 H. 6. c. 14. for the 
regulation of the return of members of parliament, the words 
of which are, The ſaid 100/. {the penalty, &c. } with bis coſts 


(a) Hawk, P. C. go, (8) 6 Ed. 1. c. 5. (c) 2 and 3 Ed. 6. . 13. 
| | «« ſpent 
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« ſpent in that caſe. So in the ſtatute of 7 & 8 V. z. c. 7. on the 
ſame ſubject, coſts are diſtinctly given, beſides the penalty. 


When therefore no mention is made of coſts in a penal ſtatute, 


it is to be inferred, that the legiſlature meant to exclude them. 

Lord LoUGHBOROUGH ſaw no reaſon to doubt the authorities 
cited in ſupport of the plaintiff's right to coſts. The ſtatute of 
Glouceſter is a remedial act, and ought to have a favourable inter- 
pretation. The penalty in the preſent caſe accrues to the party 
grieved before action brought, who having recovered a debt, is 
entitled to the coſts attending ſuch recovery. 

GouLD, J. of the ſame opinion—coſis are in the nature of a 
ſatisfaction. | | 

This is not a popular action; it is like an action on a bond to 
recover a debt already due, a right of action veſts in the party 
grieved as ſoon as the grievance is committed; but it is other- 
wiſe of a common informer, who has no intereſt till judgment. 

HEATH, and WILsox, Juſtices, of the ſame opinion. 

Rule abſolute. 


Wallace again King and Others. 


HIS was an action on the caſe for ſelling goods diftrained 

for rent in arrear, before five days had expired next after 

the diſtreſs was taken and notice given. The declaration con- 

ſiſted of three counts—The firſt count was for an exceflive 

diſtreſs ; the ſecond, for an irregular diſtreſs ; and the third was 
in trover for the goods diſtrained. 

Plea, general iflue—Not guilty. 

The cauſe came on to be tried before Lord Loughborough at 
the Sittings after laſt Hilary Term at Weſtminſter. 

At the trial it appeared that the Plaintiff held three rooms of 
the Defendant King, in Oxford: ſtreet, in the pariſh of S/. Mary 
le-bone, That three quarters of a year's rent being in arrear, 
the Defendant King, together with the Defendants Freeman, 
Ccoper, and Venbam, (who were afliſtants to King) on Saturday 
the 12th of May 1787, diſtrained the Plaintiff's goods, made 
an inventory, and gave a regular notice of ſale. On Thur/day 
afternoon, May the 17th, they removed the goods and fold 
them. The appraiſement was made by appraiſers, who were 
ſworn before one Jobn Wood, who was conſtable of the pariſh 


Trover will 
not lie for 
goods irregu- 
larly fold un- 
der a diſtreſs, 
the ſtatute 
11 Geo. 2. 
c. 19. /. 19. 
having de- 
clared that 
the party ſel- 
ling ſhould 
not be deem- 
ed a treſ- 
paſſer ab ini- 
tio, and hav- 
ing given an 
action on the 
caſe to the 
party grieved 
by ſuch ſale. 
The five days 
allowed be- 
fore a diſtreſs 
can be ſold, 
are incluſive 
of the day of 
ſale. 
Au. Whether 
goods diſ- 
trained in the 
pariſh of 4. 


can be appraiſed by appraiſers ſworn before the conſtable of the pariſh of B. each pariſh being in the ſame 


of 


Hundred but in different diviſions, and each having different conſtables ? 
| * E 
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of St. George's, Hanover-ſquare, and not for the pariſh of St. 
Mary-le-bone ; and who was choſen by the veſtry of St. George's, 
and returned and ſworn in conſtable at the leet of the dean and 
chapter of Weſtminſter. It was proved that the pariſhes of St. 
Mary-le-bone and of St. George's were both in the hundred of 
Ofſulftone (which has five diviſions, vis. Holborn, Finſbury, The 
Tower, Kenſington, and Weſtminſter) but that St. Mary- le- bone 
was in the Holborn diviſion, and Sz. George's in the Weſtminſter 
diviſion, and that no part of Weſtminſter extended into the pa- 
riſh of St. Mary- le-bone. 

It was contended, at the trial, by Bond, Serjt. iſt, That the 
Defendants could not legally ſell the diſtreſs before Friday, May 
18th, as the party diſtrained muſt have full five days to replevy 
his goods in, next after the diſtreſs was taken and notice given 
(a). 2dly, That the appraiſement was not regular, not being 
under the inſpection ? of the conflable of the bundred, pariſh, or 
place where ſuch diſtreſt was taken.” 

Lord LouGxBoRouUGH thought theſe 1 proper to be 
argued in court, and alſo whether trover would lie. He there- 
fore directed a verdict to be entered on the count in trover for the 

value of the goods, and that the Court ſhould be moved for a 
rule to ſhew cauſe why the verdict ſhould not be ſet aſide, and 
a nonſuit entered. 

A rule to ſhew cauſe hzving been obtained, Bong, Serjt. argued 
that the ſtatute of 2 J. & M. (5) the firſt act Nee 
lords a power to ſell the tenant's property, had, out of mercy to 
the tenant, allowed him five full days in which he might make 
replevin. In order therefore to give effect to the intention of 

the ſtatute, thoſe five days muſt be reckoned excluſive both of 
the day on which the diſtreſs was —_— and alſo of the day 
when the ſale was made. 

But this objection the Court over-ruled, aying, that on the 
＋. bur ſday afternoon, five days from the time of the diſtreſs, had 
completely expired. 

He then argued, that where a conſtable, without any ſpecial 
warrant from a magiſtrate, is intruſted with the execution of any 
powers, either by common law or by ſtatute, he can only exe- 
cute them within the pariſh or diſtrict of which he is appointed 
conſtable, For this he cited 2 Ld. Raym. 1296, the Queen v. 
| Tookey, 1 Salk. 175, caſe of the village of Chorley, Foſter's Crown 


0% 2 V. & A. . 1. 4. 5. f 2. | (b) S. 1. c. 5. f. 2. 
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Law 312, 2 Blac. Rep. 1135, Hill v. Barnes, and Blatcher v. 


Kemp (a) (tried before Lord Mansfield on the Home Circuit, at 


the Summer Aſſizes 1782.) The Defendant, in the preſent caſe, 
could not be ſuppoſed to have authority in the county at large, 


> 
1788. 


— 


WALLACE 


as he was appointed under a particular franchiſe, at the leet of the ther- 


dean and chapter of Weſtminſter. The ſtatute 2 V. & M. e. 5. 
directs that the overplus of the money ariſing from a ſale of the 
diſtreſs, ſhall be left in the hands of the known officer of the 
diſtricgt, but by no means intended that a ſtranger ſhould inter- 
fere. If it were permitted to the conſtable of one pariſh, to 
ſtep out of his line, and exerciſe his office in another, it would 
open a door to numberleſs frauds upon tenants. 

If then the Defendants had exceeded their authority and diſ- 
obeyed the ſtatute, they were evidently wrong doers, and their 
ſelling the property of the plaintiff, was a tortious converſion. 
Trover therefore might well be ſupported. The legality of the 


(a) Blatcher v. Kemp, Maitfiorze Summer 
| Aſſizes, 1782. 

This was an action of treſpaſs for entering 
Plaintiff's houſe. Defendant had acted 
under a warrant from a juſtice of peace 
to ſearch for nets, the warrant on being pro- 
duced was directed to ** The conſtable of 
«« Shipborne, to Samuel Carter, and to all 
© other officers of the feace in the county of 
« Kent,” Evidence was given that the de- 
fendant was borſholder of the hundred of 
Little Peckham, which adjoined to the hun- 
dred of Shipborne in which the plaintiff's 
houſe was ſituated. 

Peckham for the defendant, contended 
that he was conſtable for the county, and 
came within the warrant, which was directed 
to all officers of the peace in the county of Kent, 

Erſtine and G. Bond for the plaintiff argued, 


that when a juſtice directed a warrant gene- 


rally to a conſtable of a given diſtrict, and 
all other peace officers within the county, 
it was reddendo fingula ſingulis to the con- 
ſtable of each diſtri in the county accord- 
ing as the warrant might require execution 


in any part of the county. But no juſtice 


could by ſuch a warrant authoriſe a conſta- 


ble of one hundred to act in another, with- 


out ſpecially appointing him ſo to do, This 


was a wiſe and politic regulation, for if the 


execution of warrants were given to mere 


ſtrangers, force would often be repelled by 


- 


force, and infinite miſchief would attend the 
departure from the antient rules of "local 
magiſtracy. If the defendant not being 
conſtable of Shipborne, had been required 
to execute the warrant and had refuſed, he 
could not have been puniſhed for his refuſal. 
He was only a volunteer, neither generally 
deſcribed in the warrant nor ſpecially named, 
and was not entitled to notice under the 
ſtatute, 

Lord MANSFTIELD.— This is a moſt un- 
juſt action, plaintiff having received no ſort 
of damage, and defendant having acted S 


fade. I therefore wiſhed much to get rid of 


it. But the law is correctly brought to my 
recollection, and Iam ſorry to find it with 
the plaintiff, No conſtable can act under a 
warrant, out of his diſtrict, it is certainly to 
be taken, reddendo fingula fingulis. I re- 
member a famous caſe at Norwich, where it 
was ſo determined. The reaſons given by 
el for the plaintiff are good ones ; 
ey weighed with me in the Norevich caſe, 
is warrant is directed to To the con- 


is neither conſtable of Shipberne, nor Sagmucd 
Carter, and the general Cire&ica is to be 
taken to each within his diſtrict. Therefore 
as the warrant was not directed to the de- 
fendant, he cannot juſtify under it, and 
Plaintiff muſt have a verdict for 18. 


; ſale 
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fale of a diſtreſs has often come in queſtion in an action of trover, 
as appears from the caſe of Walter v. Rumball. 4 Mod. 38 5, and 
Lord Raym. 53. Although the ſtatute 11 Geo. 2. c. 19. J 19. 
declares that a party making an irregular ſale of a diſtreſs, ſhall 
not be deemed a treſpaſſor ab nitro, yet it gives an action on the 
caſe to the party aggrieved, to recover ſatisfaction for the ſpecial 
damage ſuſtained. Trover is an action on the caſe ſuited to the 
ſpecial damage ſuſtained, v/z. the ſale and converſion of the 
plaintiff's goods. Under this ſtatute therefore, as well as at 
common law, trover is here the proper form of action. 

Mar ſhall, Serjt. for the Defendant, argued, that ſince the 
ſtatute of 11 Geo. 2. (a) had given an action on the caſe, and de- 
clared that the party ſelling the diſtreſs ſhould not be deemed a 
treſpaſſer ab initio, trover could not be maintained. If trover 
could be brought againſt the Defendants, it might alſo be 


brought againſt the buyer under the ſale of a diſtreſs. 


The Court, without deciding whether the conſtable had ex- 
ceeded his authority, were clearly of opinion, that the count in 
trover on which the verdict was taken, could not be ſupported, 
not being a remedy which could be purſued, ſince the ſtatute of 
11 Geo. 2. c. 19. as it tended to place the landlord in the ſame 
ſituation as before the paſſing of the act, by conſidering him as 
a treſpaſſor ab initio, 


Rule abſolute. 


(a) C. 19. / 19. 
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FIELD ER againſt STARKIN. 


HIS was an action on the warranty of a mare, ** that ſhe 
« was ſound, quiet, and free from vice and blemiſh.” 

Plea, Non-aſſumpſit, on which iſſue was joined. — 

The cauſe came on to be tried at the laſt Aſſizes at Thetford, 
before Mr. Juſtice Aſburft, and a verdict found for the Plaintiff, 
It appeared on the trial, from the learned judge's report, that the 
Plaintiff had bought the mare in queſtion of the defendant 
Winnel fair, in the month of March 1787 for 30 guineas/and 
that the Defendant warranted her ſound, and free from vice and 
blemiſh.—Soon after the ſale, the Plaintiff diſcovered that“ ſhe was 
unſound and vicious (a), but kept her three months after this 
diſcovery, during which time he gave her phyſic and uſed other 
means to cure her. At the end of the three months he ſold 
her, but ſhe was ſoon returned to him as unſound. After ſhe 
was ſo returned, Plaintiff kept her till the month of Ocfober 1787, 
and then ſent her back to the Defendant as unſound; who re- 
fuſed to receive her. On her way back to the Plaintiff's ſtable, 
the mare died, and on her being opened, it was the opinion of 
the farriers who examined her, that ſhe had been unſound @ full 
twelve month before ber death. It alſo appeared that the Plain- 


(a) The inſtances of which, were that “ ſhe was a roarer, had a thorough pin * 
the bock, and had a feelled hack from kicking. 
F tiff 


1788. 


Where 2 | 
horſe has ) 
been ſold 
<varranted 
found, which, 
it can be 


clearly prov- 
ed, was un- 
ſound 
off ſale , 
the ſeller is 
liable toan 
action on the 
warranty, 
withoutei- 
ther the horſe 
being return- 
ed or notice 
given of the 
unſoundneſs, 
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tiff and Defendant had been often in company together during 
the interval between the month of March, when the mare was 
ſold to the Plaintiff, and Ofober, when he ſent her back to the 
Defendant ; but it did not appear that the Plaintiff had ever in 
that time acquainted the Defendant with the circumſtance of her 
being unſound. The jury found a verdict for the Plaintiff with 
30 guineas damages. 

Le Blanc, Serjt. having obtained a rule to ſhew cauſe, why 
the verdi& ſhould not be ſet aſide and a non-ſuit entered; 

Adair, Serj*, ſhewed cauſe. Three queſtions aroſe in this 
caſe upon which the jury had a right to decide. 1ſt, Whether 
there was a warranty from Defendant to Plaintiff ?—2d, Whe- 
ther ſuch warranty was true or falſe —za, Whether the Plain- 
tiff returned the mare to the Defendant and gave him notice of the 
being unſound within due time? Theſe were clearly queſtions 
of fact which it fell within the province of the jury to deter- 
mine. Although it has been ſometimes conſidered as a queſtion 
of law, what ſhall be reaſonable notice and due diligence, yet in 
the preſent caſe, whether the plaintiff returned the mare and 
gave notice of her unſoundneſs in due time, is a queſtion of fact, 
depending upon the ſituation of the parties, their places of abode, 
and the facility of communication between them. As the jury 
have decided in favor of the Plaintiff upon theſe facts, the court 
will not now interfere. It is plain that the jury gave no credit 
to that part of the evidence which tended to ſhew, that the 
Plaintiff and Defendant were ſeen together after the mare was 
diſcovered to be unſound, and that the Plaintiff at that time ne- 
glected to give notice to the Defendant. This neglect if it had 
been proved, would have been perhaps a waiver of the right to 
return the mare, but as the verdict is found, this evidence muſt 
be taken to be falſe. The jury have exerciſed a diſcretion, 
which they have a right to exerciſe, of believing or diſbelieving 
any part of the evidence, and of which diſcretionary power 
many inſtances have occurred. 


Le Blanc in ſupport of the rule, confined himſelf to the 


queſtion, Whether the Plaintiff had uſed due diligence to return 
the mare to the Defendant, and had given reaſonable notice of 


Her being unſound? This he argued was a queſtion of law, 
ariſing out of facts. The undiſputed facts were, that Plaintiff 
had early diſcovered the unſoundneſs of the mare, but he took 
no pains to make inquiry for the defendant, to give him no- 
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Lice of the mare being unſound, or to return her till fix months 
after he knew ſhe was unſound. The inference of law from 
theſe facts muſt be, that he has not uſed due diligence, nor 
given reaſonable notice to the Defendant. This is like the caſe 
of a bill of exchange being diſhonoured, where it is neceſſary 
in order to make the indorſer liable, that the holder of the bill 
ſhould uſe due diligence and give reaſonable notice to the in- 
dorſer. But in ſuch caſe what is due diligence and reaſonable 
notice, is a queſtion of law arifing from particular circum- 
ſtances (2).— The Plaintiff in the preſent caſe, was ſo far from 
returning the mare in proper time after he knew her to be un- 
ſound, that he endeavoured by every method to cure her, and 
exerted the highett act of ownerſhip, by ſelling her to a third 
perſon. 

Lord LouGnBoROUGH,—Where there is an expreſs warranty 
the warrantor undertakes that it is true at the time of making 
it. If a horſe which is warranted ſound at the time of ſale, 
be proved to have been at t time unſound, it is not neceſſary 
that he ſhould be returned to the ſeller. No length of time 
elapſed after the ſale, will alter the nature of a contract ori- 
ginally falſe. Neither is notice neceſſary to be given. Though 
the not giving notice will be a ſtrong preſumption againſt the 
buyer, that the horſe at the time of the ſale had not the defect 
complained of, and will make the proof on his part much more 
difficult. The bargain is complete, and if it be fraudulent on 
the part of the ſeller, he will be liable to the buyer in damages, 
wit bout either a return or notice, If on account of a horſe war- 
ranted ſound, the buyer ſhould ſell him again at a loſs, an ac- 
tion might perhaps be maintained againſt the original ſeller, to re- 
cover the difference of the price. In the preſent caſe it appears 
from the evidence of the farriers who ſaw the mare opened, 
that ſhe muſt have been unſound at the time of the Jale to the 
plaintiff. | 

GovLD, J.—of the ſame opinion, remembered many caſes of 
expreſs warranty, where a return was not held to be neceſſary. 

HEATH, J. —If this had been an action for money had and 
received to the Plaintiff's uſe, an immediate return of the mare 
would have been neceſſary ; but as it is brought on the expreſs 
warranty, there was no neceſſity for a return to makethe Defendant 


liable, 


(a) Tindal v. Brown, Term Rep. B. R. vol. 1. p. 167. 
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againſt 
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goods with- 


out either 
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them. In 
ſuch caſe 
therefore the 
buyer cannot 
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to another 
ſon. 
Where a ſale 
is not immed:- 
ate, it is not 
within that 
Katate, 


CASES IN TRINITY TERM | | 


Wirsow, J.— Of the ſame opinion, recollected a cauſe tried be- 
fore Mr. Juſtice Buller, at niſi prius, where the Defendant had 
ſold the Plaintiff a pair of coach-horſes and warranted them to 
be ſix years old, which were in reality only four years old, Tt 
was contended that the Plaintiff ought to have returned the horſes; 
but Mr. Juſtice Buller held, that the action on the warranty might 
be ſupported without a return. As to part of the evidence being 
contrary to the verdict, the jury have a right to uſe their diſcre- 
tion either in believing or diſbelieving any part of the teſtimony 
of witneſſes. 


Rule diſcharged, (a) 
(a) See Term Rep. B. R. vol. 1. p. 136. 


* 


ALEXANDER. againſt COM E R. 


ROVER for ſheep—Tried before Mr. Juſtice Greſe, at 

the laſt Aſſizes at Eaſt Grinſtead. It appeared that the 
Plaintiff had agreed to buy the ſheep of the Defendant at Lewes 
Fair, and to take them away at a certain hour. There was no 
money paid, nor any ſheep delivered. The Plaintiff not coming 
at the appointed time, nor ſending to take the ſheep, the Defen- 
dant fold them to another perſon, Verdict for the Plaintiff, 
A rule having been obtained to ſhew cauſe why the verdict 
ſhould not be ſet aſide, and a nonſuit entered; | 

Bond, Serjt. argued againſt the rule, that as the ſheep were ſold 
to the Plaintiff, there was a ſufficient property in him to maintain 
the action; and as they were re- ſold by the Defendant, a ſufficient 
converſion on his part. | 

But the Court held, that the ſtatute of frauds prevented any 
property from veſting in the Plaintiff, ſo as to enable him to main- 
tain Trover, there being neither earneſt, ks nor agreement 
in writing. 

WiLsoN, J.—obſerved, that where a ale is not immediate it is 
not within the ſtatute of frauds, ſuch as a contract to purchaſe a 
"carriage when it ſhall be Po and the like. 

Rule abſolute. (4) | 


(e) See 4 Burr. 2101. Clayton v. dndrews —1 Strange 506, Towers v. dir" Jobu Ofberar, 
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Campen, CALVERT, and KING, again} E pit. 


| HE Plaintiffs having brought twenty-five actions on a 

policy of inſurance againſt the Defendant and others, a 
rule was obtained to conſolidate; by which it was ordered 
(2mong other things) that the Defendants ſhould be at liberty 
to proſecute a bill filed by them in the Exchequer, upon their 
undertaking not to file any other bill againſt the Plaintiffs for 
an injunction, nor to bring“ any writ of error.” 

The cauſe went to trial, and a verdict was found for the 
Plaintiffs for a total loſs. The coſts were taxed and paid by 
the Defendant's Attorney, and the damages ſettled between the 
parties themſelves, who had an open account with each other. 
All the other Defendants (except one, who became a bankrupt) 
paid their ſubſcriptions. 

The Plaintiffs' Attorney was afterwards ſerved with an 
allowance of a writ of error in this cauſe; upon which a rule 
was obtained in Eaffer Term laſt to ſhew cauſe why an attach- 
ment ſhould not iſſue againſt the Defendant's Attorney for con- 


'tempt, and breach of the conſolidation rule, and why all further 
proceedings on the allowance of the writ of error ſhould not be 


ſtayed. On ſhewiny cauſe againſt this rule, it appeared by the 
affidavit of the Defendant's Attorney, that he had conſulted 
ſome very eminent Counſel, who gave it. as their opinion, that 
there was manifeſt error in the record; upon which, and alſo 
conceiving that the Defendant was only bound by the rule not 
to bring a writ of error for delay, he brought the writ of error 
in queſtion, the damages and coſts being previouſly ſatisfied. 

On this the Court called upon the Defendant's Counſel (who 
were Bond, Cockell, Runnington, and Marſhall, Serj.) to point 
out the error on the record. 

They ſtated the ſtat. 25 G. 3. c. 44. which enacts, © that no 


«* perſon or perſons ſhall make any policy of aſſurance, without 
s inſerting in ſuch policy his, her, or their own name or names, 


* as the perſon or perſons intereſted therein,” &c. and that 
every policy made contrary to the ſtatute, ſhould be void.“ 
By the declaration it appeared that the action was brought 
Jointly by the Plaintiffs Camden, Calvert, and King, ſtating that 
bey cauſed to be made a policy, purporting thereby, and con- 
| G taining 
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1788. taining therein, that Meſſrs. Camden and Calvert (leaving out 
Cv King) as well in their own names as in the name and names 
Caupzx © of every other perſon,” &c. &c. and averring that the aſſurance J 
3 fo made was made for the benefit and on the account of them I | 
Evie. (the Plaintiffs), and that they were intereſled in the pre- 3 
miles, &c. | 
This omiſſion of the name of King in the policy, as ſtated in 
the declaration, was a radical defect, which nothing could cure, 
inaſmuch as it avoided the policy itſelf (a). Though there was 
no authority decided expreſsly on this point, yet it was the ge- 
| neral opinion of perſons converſant in actions of this ſort, that 
| | the terms of a conſolidation rule only were meant to reſtrain the 
party from bringing a writ of error merely for delay, but not to 
extend to any manifeſt pregnant error on the record. That the 
writ in the preſent caſe was not brought for delay, was evi- 
dent, as the damages and coſts were paid immediately after the 
verdict, | | 
Adair, Le Blanc, and Lawrence, Serj", for the Plaintiffs, in 
ſupport of the rule, contended that by the terms of the rule the 
Defendant was bound generally not to bring any writ of error; 
the meaning of which was, that after a fair trial had been ob- 
| tained, and ſubſtantial juſtice done, xo writ of error whatever 
| ſhould be brought. It was like a releaſe of all errors-in a war- 
rant of attorney. In a legal impediment like the preſent, where 
the error is againſt the juſtice of the caſe, the Court will bind 
the party down to the terms of his conſent. The rule is an 
undertaking to abide by whatever, from the event of the trial, 
ſhould appear to be the juſtice of the caſe. The Defendant 
may reſort to equity for any purpoſe, except that of an injune- 
tion, if there are any rea- merits. But this proceeding is con- 
trary to good faith. If the Plaintiff had been aware of the error 
pretended, he might have precluded it expreſsly by the rule, or 
gone on with all the other actions. If the Court ſhould allow 
| | this writ of error to be brought, the Plaintiff will remain with- 
out redreſs, as the policy was vacated and diſcharged. On a 
Judge's order to plead iſſuably, a Defendant is not permitted to 
plead the ſtatute of limitations, which, though a legal, is not a 


(a) Wilton and others v. Reafton, tried at | and the reft of the owners,” c. Mr. Juſtice 
Grildhali, after Michae/mas Term, 1787. | Buller held the policy was void under the 
— There were ſeveral Pjaintiffs, and policies | ſtatute 25 C. 3. c. 444 
made in the name of Mr, William Wilton 


conſcientious 


conſcientious plea. So far from this rule R. only to errors 
for delay, that if the words ** for delay hadfbeen inſerted, they 
ſhould have objected to them. Executors of Wright, Bart. v. 
Nutt, Term Rep. B. R. vol. 1. 335. 

An affidavit was read of the Plaintiffs' Attorney, that the De- 
fendants were partners at the time of effeting the policy, and 
as ſuch jointly intereſted in the ſhip and cargo. 

Lord LouGHBoRoOUGH.—lt is contrary to juſtice to permit 
the Defendant to proceed in the writ of error, fince he has by 


his own act and conſent prevented the Plaintiff from purſuing 


the common courſe of law in the other actions. 
Cur. vult. adviſ. 

In this Term the Court ſaid, it was not regular to take notice 
of the extra opinions of Counſel, yet, as the Attorney appeared 
to have been led into a miſtake, diſcharged that part of the rule 
which related to the attachment againſt him, but made the other 
part abſolute with coſts, for ſtaying the allowance of the writ of 
error, 


ScHOOLE again// NoBLe, LETT, and Brains. 


HE Plaintiff brought treſpaſs againſt the Defendants for 
breaking and entering his houſe, Sc. Defendants Lett 
and Byrne had ſuffered judgment to go by default. Noble went 
on to trial, and obtained a verdict. Damages were aſſeſſed 
againſt Lett and Byrne at one halfpenny each. On which, 
Runnington, Serj*, obtained a rule to ſhew cauſe why the cots 
which might be taxed againſt Lett and Byrne on the judgment 
by default, and the damages aſſeſſed, ſhould not be deducted out 
of the coſts taxed to Nob/e on the Poſtea, and allowed to the 
Plaintiff, and in the mean time execution againſt them ſtayed. 
This was moved on an affidavit, ſtating that the Defendants 
Lett and Byrne had ated under the authority of Noble, who had 
undertaken to pay the damages and coſts. 
Bond, Ser) . againſt the rule, ſaid that this was a new applica- 


tion, and againſt juſtice, inaſmuch as it tended to deprive the 


Attorney of that lien on the colts, to which he was legally en- 
titled, But 


TI. 
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CASES IN TRINITY TERM 
The Court held that the Attorney can only have ſuch a lien 


on the coſts as is ſubject to the equitable claims of the parties 


in the cauſe, and therefore made the 
| Rule abſolute. 


See 3 Wil/. 396. Barker v. Braham,—2 Blac. 826. Thruftout- on demiſe of Barnes, 
v. Crafter. | 


VERNON, Widow, againſt WV NN E, Bart. 
EPLEVIN—ſeveral avowries for rent arrear. Running- 
ton, Serj. moved for leave to pay 91. into Court, being 
the rent ſpecified in the third avowry, on payment of which, 
and the coſts of the action, all farther proceedings might be ſtayed. 
Le Blanc, Serj. ſhewed cauſe, contending that in this action 
it could not be done, becauſe it would be permitting a Plaintiff 


to pay money into Court, which had never yet been known, an 
indulgence of this kind having been always confined to De— 


fendants. 

Runnington, in anſwer, cited Salk. 597. Grind s caſe, in 
which an inſtance is mentioned of a Plaintiff in Replevin being 
permitted to bring the rent into Court; and Rrichardſon's Prac- 
tice of the Common Pleas, vol. 1. p. 157. He contended that it 
might be, and was done, in all actions where the demand was 
certain, but not where the damages were unliquidated. Sal. 596. 
Barnes's Notes, 429. That this was a reaſonable application, 
and the demand certain, was apparent from the Defendant's own 
avowry, which ſtated only 91. to be due, the whole of which 
the Plaintiff offered to pay, with coſts. Kerby, Serj. Amicus 
Curiæ, mentioned that he remembered in an action of treſpaſs, 


where the Defendant had juſtified for non-payment of rent in 


this Court, the Plaintiff was permitted to pay the rent into 
Court. | 


Per Curiam, This is a reaſonable application, and ought to 
be allowed. 
Rule abſolute. 


See alſo 7 Med. 147. 
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Dos on the ſeveral Demiſes of Thouas Davizs and 
Javes WILIIAus, the Younger, agaiuſt TroMaAs 
WILLIAMS, | 


JECTMENT. for three acres of land called Portway, 
tried before Mr. Juſtice Heath at the laſt Aſſizes for Here- 


ford. The title of the leſſors of the Plaintiff was founded on an 


indenture of releaſe of the 23d of October 1781, between James 
Williams, the elder, James Williams, the younger (the leſſor of 
the Plaintiff), and Thomas Milliams (the Defendant) of the firſt 
part; James Maddey of the ſecond part; and Thomas Davies 
(leſſor of the Plaintiff) of the third part; by which the parties 
of the firſt part conveyed all that meſſuage, mill, and lands, 
called Clock Mills, in the poſſeſſion of James Williams, the elder, 
James Williams, the younger, Thomas Williams, or ſome or one 


of them, and all lanis and meadows to the ſaid meſſuage or mill be- 


longing, or uſed, occupied, and enjoyed, or deemed taken or accept= 
ed as part thereof, to Thomas Davies as a truſtee for the pay- 
ment of an annuity to James Williams the elder, for life, re- 
mainder to James Maddey for forty years, to raiſe portions, &c, 
remainder to James Williams, the younger, in fee. 

The lands in diſpute were holden for the remainder of a term 
of 1000 years, but had been occupied with, and reputed part 
of the Clock Mi eſtate from the year 1748 to 1725. 

In May 1785 the Defendant got into poſſeſſion; on whole 
part it was objected at the trial, that theſe lands being leaſehold, 
did not paſs by the releafe of 1781. The learned judge there- 
fore directed a verdict to be found for the plaintiff, with liberty 
for the defendant to enter a nonſuit, if the opinion of the court 
ſhould be in his favour, 


Le Blanc, Serjt. having obtained a rule to ſhew cauſe why 
the verdict ſhould not be ſet aſide, and a nonſuit entered: Adair 


and Running ton, Serj'5, ſhewed cauſe. 

Under the deed in queſtion, the leaſehold lands muſt be taken to 
paſs as well as the freehold. The caſes which have eſtabliſhed the 
rule of law, that where the general words, lands, tenements, and 
hereditaments” are uſed, freehold lands only will paſs, have ariſen 
on the conſtruction of wills containing no ſpecific local defcrip- 
tion of other lands not freehold. Though it may be fair to in- 

11 fer, 
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cardſon, B 
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CASES 
fer, that where the enumeration of lands concludes with the 
word bereditaments, only lands of inheritance will paſs, yet 
where in a deed there is fo exact and ſpecific a deſcription as 
the preſent, there leaſehold lands which have in fact been holden 
with and deemed part of the ſame eſtate with the freehold for a 
conſiderable length of time, muſt be included in that ſpecifica- 
tion. If this be denied, the right of the grantor to convey them is 
denied; for as he has deſcribed 40 the premiſes, if the leaſehold 
be not allowed to be included in that deſcription, his right to 


include them is denied, and his intention fruſtrated. 


Le Blanc, contra. The leaſehold lands cannot paſs by this 
deed, if either the nature of the conveyance or the words of it be 
conſidered. The nature of a leaſe and releaſe, is adapted to free- 
hold, but not to leaſehold eſtates; the proper conveyances of term 


For years being by aſſignment. 
The words “ all lands, c. muſt be conftrued to mean only 


freehold, ſince there are freehold lands ſufficient to anſwer them. 


In the conſtruction of wills, where great latitude is allowed to 


the intention of the teſtator, it has been uniformly decided even 
againſt ſtrong indications of intention, that where general and 
comprehenſive words are uſed in the diſpoſal of lands, if there be 
Freehold lands to which thoſe words will apply, ſuch lands only 
will paſs. 
the caſe be with reſpe& to deeds, where no particular regard is 


If it be thus with reſpect to wills, much ſtronger will 


paid to intention. Ręſe v. Bartlett, Cro. Car. 292. Day v. Trigg, 
1 P. Wms. 286. Davies v. Gibbs, 3 P. Mm, 26. Knots/ord 
v. Gardiner, 2 Atk. 450. 
B. R. Hil. 24 Geo. 3. (a). 

Lord LouoHBORO VOR. bis being a caſe ariſing on a deed, 
is to be diſtinguiſhed from thoſe of a like nature which have 
ariſen on wills, In general, where there is a queſtion on the 


Piſtol on demiſe of Randal v. Rice 


(a) Piſtol on demiſe of Randal v. Riccard/on, © 


B. R. 
Ejectment for two leaſehold farms in Cum- 


Hil. 24 Geo. 3. 


Lerland, tried at Carli before Mr. Juſtice 


Baller. The caſe reſerved ſtated, that one 


Chriſtian Riccardſon being ſeiſed in fee of 
ſeveral lands, and alſo poſſeſſed of the two 
farms in queſtion for the remainder of two 


terms of 1000 years, deviſed . all and every 
, his ſeveral lands, meſſuages, tenements, 
* and hereditaments whatſoever, and whereſo- 


ever whereof he was ſciſed and intereſted in 


I 


ce or intitled to,” to his fon for life, remain- 
der to the heirs of his body. He then de- 
viſed his per/onal eflate to his wife and daugh- 
ter, and made the wife ſole executrix. 

The queſtion was, whether the ſon took 
the leaſehold lands by the above werds of 
the will, or whether they were part of the 
perſonal eſtate? 

After two arguments, Lord Mansfield de- 
livered the opinion of the court, That the 
leaſehold lands did not paſs to the ſon, hot 
were part of the perſonal eſtate.“ 
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conſtruction of a will, neither party has done any thing to pre- 


clude himſelf from the favour of the court. Burt in the preſent 
inſtance, the rule of law applies, that a deed ſhall be conftrued 


moſt ſtrongly againſt the grantor.” For if it be determined that 
the lands in diſpute did not paſs by the releaſe of 1781, the de- 


fendant will be permitted, after an interval of near forty years, to 


invalidate his own conveyance, for the purpoſe of obtaining an 


unjuſt poſſeſſion. 


GouLDd, J.— This not being the caſe of a deviſe, is not go- 


verned by Reſe v. Bartlett, or the others cited. But even if a 


deviſe had been made in ſuch ſpecific and particular words as 


ate contained in this deed of releaſe, I ſhould have very little 
doubt but that all lands would paſs, as well leaſehold as freehold. 


My lord has taken a juſt diſtinction between the conſtruction of 


. deviſes and deeds of conveyance, as to the equal favour to which 
both parties are intitled in the former, and the ſtrictneſs which 
ought to prevail in the latter. The word “ grant” is as proper 
to convey leaſchold as freehold property. _ 


HEATH, J. of the ſame opinion, 
Wiso, J.— The rule of conſtruction eſtabliſhed in Roſe v. 


. Bartlett, and the other caſes, with regard to deviſes, does not 
extend to the preſent caſe of a deed. A conveyance by leaſe and 


releaſe is certainly moſt properly uſed to paſs eſtates of inherit- 


ance, but it may alſo convey a leaſehold intereſt, If the leaſe- 


hold lands had been expreſſed as ſuch in this deed, they would 
clearly have paſſed; if the intention of the parties at the time 


was to convey them, they ſhall alſo paſs, That ſuch was their 
Intention ſufficiently appears from the circumſtances of the caſe, 
and from the lands having been conſidered as part of the Clock 
.Mill eſtate during ſuch a number of years. The Defendant 
who was one of the grantors, ſhall not be ſuffered to deny the 
effect of his own deed, 


Rule diſcharged. 
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3 Ck: 
BaLDwWiN againſt TANKARD and cthers. 


RES PAS againſt the defendants who were officers of 

the cuſtoms, for forcibly entering the Plaintiff's houſe 
breaking locks, doors, &c. making diſturbance, &c. and ſeizing 
the goods, &c. to wit, one piece of printed callico, &c, 

Plea not guilty.— The cauſe was tried before Mr. Juſtice 
A$SHHURST, at the Lent Aſſizes 1787, at Ayleſbury, and a verdict 
found for the Plaintiff with 100 J. damages. But the judge, 
being applied to by the counſel for the defendants, certified, 
* That there was a probable cauſe for the defendant ſeizing the 
% goods. | | | 

In Eaſter Term 1787, a rule was obtained to ſhew cauſe why 
the Plaintiff ſhould not enter up judgment, for his damages, and 


coſts notwithſtanding the judge's certificate. 


This rule in Trinity Term was enlarged till Michaelmas tol- 
lowing, and in that term was further enlarged till Hilary Term, 
when Adair, Serjt. argued, that as the judge had certified on 
the record a probable cauſe of ſeizure, under the ſtatutes of 
23 Geo. 3. c. 70. f 29, and 26 Geo. 3. c. 40. / 31, the plain- 
tiff was intitled to no more than two- pence damages, beſides 
the value of the goods. | 

In ſupport of the rule, Le Blanc and Lawrence, Serjts. 
argued that the ſtatutes, and the certificate of the judge ex- 
tended only to ſeizing the goods and not to any injuries accom- 
panying the ſeizure, ſuch as were charged in the declaration. 
The verdict is general, the ſeveral charges might have been diſ- 
tinguiſhed, on the ſeparate counts, but the jury have found 
the defendants guilty of all, and having given above 403. da- 
mages, the plaintiff is entitled to them and his coſts. 

| Cur, vult, adu. 
In this term the Court declared their opinion in favour of the 


Plaintiff and made the 
Rule abſolute. 


Lewis 
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LEWIS againſt Pi ERC v. 


RB, Serjt. obtained a rule to ſhew cauſe why the De- 
fendant who was in execution ſhould not be diſcharged out 
of cuſtody, on the following affidavit: 

„That the debt aroſe Lefore he became a bankrupt, but 
« that the verdi& was obtained and the coffs taxed after the 
« bankruptcy, though before his certificate was allowed.” 

An application having been previouſly made to Mr. Juſtice 
Gould for a diſcharge, he directed the Court to be moved, on a 
ſuggeſtion of the attorney for the plaintiff, that the cos having 
accrued after the bankruptcy, made a new debt—Kerby argued 
that the coſts were part of the original debt, and that as the De- 
fendant had obtained his certificate, his privilege extended to 
both—Bouteflour v. Coats, Coup. 25.—Graham v. Benton, 1 
Will. 41. | | 

GouLlD and Witson, Juſtices, (Lord Loughborough and 
Hectb, Juſtice, not being in court) ſaid that the certificate 
ſeemed to them to extend to the colts as well 2s the debt 
itſelf, | 

Bond, Serjt. on ſhewing cauſe, did not urge that the coſts were 
not to be conſidered as part of the original debt, but produced an 
affidavit ſtating that ** within twelve months before the bank- 


o 


«* ruptcy, the Defendant had loſt 500 J. by inſurance in the Eng. 


{iſh and Iriſþ lottery” which he ſaid was within the ſtatute 5 Geo. 
2. c. 30. /. 12. and therefore deprived the Defendant of any be- 
nefit of a certificate. But 


The Court were clearly of opinion that inſuring in the lottery 


was not gaming within the ſtatute, and made the 
Rule abſolute for the Defendant's diſcharge. 


B. R. Eaft. 25 Geo. 3.—LoxcrorRD againſt 
Eruis. 


This was an action of ſlander. Verdict 
for the Plaintiff, 

Law had obtained a rule to ſhew cauſe 
why the Defendant ſhould not be diſcharged 
out of the cuſtody of the Sheriff of Leice/ter- 
Hire, upon common bail, as to this action, 
he having obtained his certificate under a 


2ꝗ 


commiſſion of bankrupt) and in the mean 
time all proceedings be ſtayed. 

The facts Were, 

That the action was brought for words 
ſpoken of the Plaintiff in his trade, tried at 
the laſt Summer Aſſizes at Nottingham, and 
a verdict for the Plaintiff and 10 l. damages. 

That on the 28th of September 1784, be- 
tween verdict and judgment, the Defendant 
b ec ame bankrupt, 


On 
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Where a debt 
ariſes before 
bankruptcy, 
but a verdict 
is obtained 
andcoſts 
taxed after, 
the coſts are 
conſidered as 
part of the 
original debt, 
and the certi- 
ficate extends 
to both. 
Inſuring in 
the lottery is 
not gaming 
within the 
ſtat. 5 Geo. 2. 
c. 30. . 12. 
which will 
prevent a 
bankrupt's 
certificate be- 
ing allowed. 
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Lewis 
againſt 
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A poſſibility 
coupled wich 
an intereſt is 
deviſable. 


Ros, 


CASES IN TRINITY TERM 


On the gth of December 1784 final judg- 
ment was ſigned, and increaſed coſts taxed 
at 45 J. 10s. 

On the 27th of January 1785, the Plain- 
tiff ſued out a r,. ca /a. into Leiceſterſhire, 
upon which the Defendant was taken, 

Baiguy, againſt the rule contended that 


this action ſounded merely in damages, and 


therefore that it does not become a debt 


until it be aſcertained by judgment, and could 


not be proved under the commiſſion and if 
ſo, could not be diſcharged by the certi- 
ficate. | 

Laa, for the rule, cited the caſe of Gra- 
ham v. Benton, 1 Wilſon 41. where it is holden 


that a bankrupt getting his certificate after. 
judgment, ſhall be diſcharged on motion; 
and contended that in this caſe the debt be- 


came aſcertaincd by the werdia, He allo 


cited Blandford and Foot, Coaup. 1 38. to 


ſhew that if the cauſe of action ariſes before 
bankruptcy, intereſt and coſts accrued after, 
are likewiſe diſcharged by ſtat. 12 Geo. 3. 
. 47. J. 2; and he alſo contended that the 
coſts followed the verdict. 

Balguy replied, that the caſes cited were 
founded on actions brought for an exiſting 
debt, at the time of bringing the action; 
which was not the caſe here, for even at the 
time of the bankruptcy there was nothing 
but a mere right to recover damages. 

W1LLEs, J.—There is no diſtinction be- 
tween a tort and a contract, where a judg- 


ment follows the verdict. 
Rule abſolute. 


See Cooke's Bank. Laws. p. 227. Jaſt Edit. 


on the Demiſe of PR RRV, againſt Jo NES 
and others, 


H1S was an ejectment to recover a houſe and garden, Ec. 
at Tvelcheſter, tried at the Summer Aſſizes 1787, at Bridge- 


water, in which a ſpecial verdict was found as follows: 


« TJobn Lockyer being ſeiſed in fee of the premiſſes in queſ- 
tion, on the 13th of June 1734 made his will, and after charging 
all his lands and hereditaments with the payment of certain an- 


nuities, 


deviſed in the following manner: 


« And my ſaid lands and hereditaments, hn charged as 
« aforeſaid, I give unto my brother Thomas Lockyer, until his ſon 
« Jahn, or any other of his younger ſons, ſhall attain the age of 
« twenty-one years, which ſhall firſt happen ; and in caſe he ſhall 
& have no yourger ſon that ſhall live to attain the ſaid age, but 
&« ſhall have ozly one Jon that ſhall live to attain the ſaid age, 
* then until ſuch only fon ſhall attain the ſaid age, in truſt that 


c the clear rents, iſſues, 


and profits of the premiſſes, after all 


* charges, and reparations deducted (except my now dwelling- 
% houſe at Tvelchefter, and the garden and orchard thereto be- 
* longing, which I will ſhall be enjoyed by him for his own 
« uſe during the time abuve-mentioned), be preſerved and im- 
« proved; and the fame, with the produce thereof, I will ſhall 
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« with regard to the overplus of my perſonal eſtate. And when 
« and as ſoon as my ſaid nephew John Lockyer, or any other of the 
&« younger ſons of my ſaid brother Thomas Lockyer, born or to be 
* born, ſhall attain the age of twenty-one years, then I give my 
*& ſaid dwelling-houſe, orchard, and garden, and all other my ſaid 
« /ands and hereditaments, thus charged as aforeſaid, unto my ſaid 
% nephew ohn Lockyer, or unto ſuch other ſon as jor the time 
« being ſhall be a younger ſon of my ſaid brother Thomas Lockyer, 
and ſhall firſt attain his ſaid age of twenty-one years, and to 


« the heirs and aſſigns of ſuch younger ſon for ever. But if 


* my ſaid brother Thomas Lockyer ſhall have but one ſon that ſhall 
ive to attain the ſaid age, then I give the ſame unto ſuch only 
« ſon, his beirs and afjigns for ever.“ 

The teſtator died on the 23d of Ocober 1734, leaving the 


I 
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On Demiſc of 

PERRY, 
again/! 
Joxes 


and 


ſaid Thomas Lockyer his brother his heir at law, and Toſeph + 


Tolſon Lockyer and Fohn Lockyer, the two ſons of Thomas 


Lockyer, living at the time of his deceaſe, and who were the 


only iſſue of the ſaid Thomas Lockyer. John Lockyer, the 
nephew, died on the 6th of June 1751, under twenty-one years 


of age. To/ſeph Tolſon Lockyer married Maria Perry, the Leſſor 
of the Plaintiff, on the 2oth of February 1752, and on the 26th 
of September 17 9 made his will in the following words: “ All 
* {uch woridly eſtate, of what nature or kind ſoever, whether 
in poſefion, remainder, or rever/ion, that I ſhall die Jer/ed or 
„ poſſeſſed of, intereſted in, or entitled to, inveſted in, or ſhall Se- 
long to me at my deceaſe, wheteſocver or howſoever, in any 
manner or wiſe, I do give, deviſe, and bequeath, and every 
„ part and parcel thereof, fully, wholly, and abſolutely, unto 
„my wife Maria Lockyer, to be by her, her executors, admi- 
„ niſtrators, and aſſigns, peaceably and quietly held, occupied, 
* and enjoyed for ever, free from the claims or demand of any 
* other perſon or hn whatever out of, from, or to the ſame, 
or any part thereof.“ 

TFoſeph Tolſon Lockyer died in March 1765. Thomas Lockyer, 
the father of Jeg Tolſen Lockyer, entered into poſſeſſion of the 
premiſes on the death of Joh. Lockyer, the original teſtator, 


and continued in poſſeſſion till his death in 1785, when the De- 


fendants obtained poſſeſſion. 
This cauſe was argued in M:chae/mas Term 1787, by Law- 


rence, Serj . for the Leſſor of the Plaintiff, and Bond, Serj, for 


the Defendants; and in Eater Term laſt by Le Blanc, Serj. 
| _— 


others. 


32 
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Roe, 


On Demiſe of 
Perky, 
againſ} 
Jones 
and others. 


alſo deviſable. 


may deſcend, but cannot be deviſed. 


CASES IN TRINITY TERM 


for the Leſſor of the Plaintiff, and Rooke, Serj", for the De- 
fendants. 

On behalf of the Leſſor of the Plaintiff it was contended, that 
this was a veſted intereſt in Jo/eph Tolſon Lockyer, though it 
was ſubject to be deveſted by the birth of another ſon of Thomas 
Lockyer. Borafton's caſe, 3 Rep. 19. Taylor v. Biddal, 2 Mod. 
289. Edwards v. Hammond, 3 Lev. 132. Stocker v. Edwards, 
2 Shower 398. Gibſon v. Lord Mountfort, 1 Vezey 48 5. Good- 


_ right, on demiſe of Larmer, v. Searle et Ux. 2 Wilſ. 29. Pelham 


v. Gregory, 5 Browne's Caf. in Parl. 435. If it were a veſted 
intereſt, it was clearly deviſable. 

But ſuppoſing it to be only a poſſibility, it is in that caſe 
A poſſibility is tranſmiſſible. It may be 
aſſigned by commiſſioners of a bankrupt. 3 P. I/ms. 132. A 
fine will paſs it. 3 P. Wms. 372. Vick v. Edwards. Pollexfen 54. 
Meale v. Lower. It is allo deſcendible. 2 Ventr. 347. 1 P. 
Wrms. 566. | 

If then it be tranſmiſſible, lde, and may deſcend, 
there can be no reaſon why it ſhould not alſo be deviſed. The 
ſtatute of wills (a) has the word“ hereditaments;“ but what- 
ever is tranſmitted from the anceſtor to the heir is an heredita- 
ment, as the heir does not take by purchaſe, but by deſcent. 
That a poſſibility is in truth deviſable, is determined by the 
caſe of Selwin v. Selwin, 1 Black. 222. and Roe, on demiſe of 
Noden, v. Griffith, id. 605. which rule Blackſtone has adopted in 
his Commentaries (b). 

For the Defendants it was argued, 

1. That this was not a veſted intereſt in Fo/eph Tolſen Lockyer, 
(ſince during the life of the father another younger ſon might be 
born) but was only a poſſibility. That if it were veſted, yet the 
ejectment was barred by the ftatute of limitations; for after 
Foſeph had attained the age of twenty-one, the intereſt of the 
father in the manſion-houſe ceaſed, and his poſſeſſion was from 
that time adverſe; but that 38880 continued above twenty 
years. 

2. That being a poſſibility, it was not deviſable. 
ble and deviſable are not convertible terms. 


— 
A right of entry 
A poſlibility at common 
law was not aſſignable. Shep, Touch. 238, 414. Moore 806. 

(a) 27 H. 8. c. 40. f. 11. 45) Vol. 2. p. 290. 


Popham 


re Sr. . Af. -< 
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Popham 5. And is only aſſignable on a bankruptcy, by virtue 
of the ſtatute (a), which ſays, whatever the bankrupt may 
« depart withal; but as he may releaſe a poſſibility, he may 
depart with it. A fine levied of it operates only by eſtoppel 
againſt the cognizor. The poſſibility of a term may be deviſed, 
it being holden, that as the remainder of a term muſt go to the 
executor, he takes it as a truſtee for the deviſee. Hind v. Fekyl, 
2 P. Wms. 572. But in that very caſe it is expreſsly ſaid by 
the Chancellor, that a man cannot deviſe a fee fimple, which he 
has not at the time of making the will. In pleading a deviſe, 
it is ſtated that the teſtator was ſeiſed, but he cannot be ſeiſed of 
a mere poſſibility. The ſtatute of wills puts a deviſe on the 
ſame footing with a conveyance, but a mere poſſibility cannot 
be the ſubject of a grant, A contingent freehold intereſt was 


never conſidered in the law as being deviſable, till it was ſo con- 


ſidered by Lord Mansfeld in Selwin v. Seluin. But the deciſion 


of the Court in that caſe was founded on the bargain and ſale, 


and recovery, being all one conveyance. Wright v. Wright, 
a Vezey 409. - Fitzgibbon 236. Bunter v. Coke, 1 Salk. 237. 
Biſhop v. Fountain, 3 Lev. 427, Pheaſant v. Pheaſant, 
2 Ventr. 340. 1 Roll. Abr. 60g. | 

3. Suppoſing this to have been a deviſable intereſt, it did 
not paſs by the will of Jaſeph Toſſon Lockyer, not being ſpecifi- 
cally named. | 

Cur. vult adviſ. 

In this Term the following judgment of the Court was deli- 
vered by 

Lord LouehBO ROUGH. — Three queſtions have been made in 
this caſe, 1. Whether there was a veſted intereſt in TFo/eph 
Tolſon Lockyer ? 2. Whether, if it were contingent, it was 
deviſable? 3. Whether it paſied by the will of Fo/e95 Tol/on 
Lockyer ? 

The diſcuſſion of the firſt queſtion is unneceſſary ; for taking 
it to be a ſpringing contingent executory uſe in Foſeph, we are 
all of opinion that it was deviſable, and paſſed by his will, 

The caſe of Selwin v. Seluin has determined this point ; and 
we think ourſelves bound by that determination, confirmed as it 
is by the caſe of Moor et Ux. v. Hawkins, in Chancery, before 
Lord Northington, in the year 1765, which was this 
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Roe, 
on Demiſe of 
PERRY, 
again/} 
JoxEs 


and others. 


In an action 
againſt exe- 
cutors in their 
own right, on 
a covenant 
for good title 


and quiet en- 


Joyment againſt 


any perſon or 
perſons what- 
ever, contain- 


ed in an aſ- 
ſignment of a 


CASES IN TRINITY TERM 


* James Grubb deviſed all his real eſtates, in truſt for his ſon 

e James, and if he ſhould die without iſſue under age, then, 
< that all his eſtates ſhould go to Cochran, his heirs and aſſigns.“ 
Cochran deviſed, ** all the eſtates whereof he was ſeiſed in 
40 poſſeſſion, remainder or reverſion to the plaintiff, and died in 
&« the lifetime of James Grubb the ſon, who afterwards died 
« under twenty-one and without iſſue,” 

On a bill brought by the deviſee of Cochran, a queſtion was 
made, whether the poſſibility given to Cochran was deviſable ? 
Lord Chancellor ſaid, I have never had any doubt, ſince I was 
« twenty-five years old, but that theſe contingent intereſts were 
« deviſable, notwithſtanding ſome old authorities to the contrary. 
« [ ſent the queſtion however into the King's Bench in the caſe 
of Selwin v. Selwin for the ſatisfaction of the parties, and the 
c certificate of the judges in that caſe implies, I think, that they 
agreed with me in this opinion.“ Upon which the Solici- 
tor General De Grey and Mr. Skynner waived all further argu- 
ment on the other fide, and Lord Northington added, this ar- 
« gument is properly withdrawn, as the point is ſettled and 
© ought not to be ſhaken, It is a liberal and right determina- 
« tion.” | 

On' theſe authorities therefore we give 

| J 9 for the leſſor of the Plaintiff. 


Rooke then moved to ſtay the poſtea, till the event of a writ 
of error which the Defendants meant to bring, ſhould be known. 
This was granted on condition that they ſhould undertake to 
account for the meſne profits from the day of the demile. 


NoB LE againſt King and SMITH. 


HIS was an action of covenant brought againſt the De- 
fendants in their own right, (who were executors of one 
Joſe ph King) for a breach of the following covenant contained 
in the aſſignment, by way of mortgage of a leaſe 3 to 


the teſtator: 


And further, that for and notwithſtanding any act, deed, 
matter, or thing whatſoever, had, made, or done, by the ſaid 
% Mary King and Samuel! Smith, or either of them, the ſaid 


leaſe of the teſtator by way of mortgage, the declaration mult ſhew a breach . ſome ad? of the covenantors. 


4 « therein 
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te therein before recited and aſſigned indenture of leaſe is a good 


« and ſufficient leaſe, valid in law, and the term of years thereby 


% created is not forfeited, ſurrendered, or otherwiſe determined, 
% or become void or voidable. And alfo, that they the ſaid 


% Mary King and Samuel Smith, have not nor hath either of 
* them, at any time or times, ſince the deceaſe of the ſaid Jo- 


« ſeph King, made, done, or committed, or wittingly or willing- 
ly ſuffered any act, matter, or thing, whereby, or by reaſon 
© or means whereof the ſaid piece or parcel of grounds, 
„ and the meſſuage or tenements, ſhop and premiſes, or the 
« term of years thereof granted as aforeſaid, are, or is, or ſhall 
« or can be in any wiſe incumbered or charged in title, charge, 


% or otherwiſe howſoever. And that for, and notwithſtanding | 


* any ſuch act, they, the ſaid Mary King and Samuel Smith, or 
one of them, now have in themſelves, herſelf, and himſelf, 
« good right, full power and lawful and abſolute title and au- 
« thority, to bargain, ſell, and aſſign the ſaid piece or parcel of 
«© ground, and the meſſuages or tenements, ſhop and premiſes 
« thereon erected, with their and every of their appurtenances, 
© unto the ſaid John Noble, his executors, adminiſtrators and 
«* aſſigns, in manner and form aforeſaid : and alſo that it ſhall 
„ and may be lawful to and for the ſaid 7% Noble, his execu- 
tors, adminiſtrators and aſſigns, from time to time, and at all 
times from and after breach or default ſhall happen to be made 
in payment of the ſaid ſum of, Cc. and lawful intereſt for the 
«« ſame, peaceably and quietly to enter into the ſaid demiſed 
„ premiles, &c. and to take the rents and profits, Sc. (in the 


% uſual way) without the lawful ſuit, let, trouble or denial of 


* or from the ſaid Mary King and Samuel Smith, or either of 
% them, their, or either of their, executors, adminiſtrators, or 
« aſſigus, or any other perſon or perſons whomſoever.” 

The breach aſſigned was, that the Plaintiff was evicted in con- 
ſequence of a judgment in ejectment, obtained by one John 
Yates having lawful title to the premiſes. | 

To this declaration the Defendant ſpecially demurred, The 
cauſes of demurrer were, That it does not appear by the 
« ſaid declaration, that the ſaid 70% Yates therein mentioned, 
* at the time of the ſuppoſed eviftion and expulſion therein alſo 
„mentioned, or at any time before or fince, had any lawful title 
5 to the ſaid premiſes by, from, or under, the ſaid Mary and 


Samuel, or either of them, or by reaſon or means of any act, 


«© matter, 
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te matter, or thing made, or committed, or wittingly, or willing- 
ly ſuffered by them the ſaid Mary and Samuel, or either of 
« them, Cc.“ 
Joinder in demurrer. | 
This was argued in Eafter Term by Runnington, Serjt. in ſup- 
port of the demurrer, who contended, 1ſt. That executors can 


only be underſtood to covenant againſt their own acts; the words 


therefore, any other perſon or perſons whomſoever muſt be 
reſtrained to perſons claiming under them (a).“ 

2d. That it does not appear, that Tates's title commenced by 
any act of the defendants, or priar to the aſſignment made by 
them to the Plaintiff, who might therefore have been evicted 
by means of ſome act done by Himſelf ſince the aſſignment. 

Le Blanc, Serjt. contra. This is an expreſs covenant for quiet en- 
joyment, and was i intended to go farther than the uſual covenants 
by executors. The words cannot be reſtrained, for the prior 
covenants againſt their own acts were ſufficient to protect the 
Plaintiff to that extent. This therefore is an additional cove- 
nant. In the caſe of Woodroffe v. Greenwood, Cro. Elix. 517, 
a covenant of this kind was taken againſt the covenantor ; and 
in Mountford v. Cateſby, Dyer 328, the ſame doctrine is laid 
down, though that was fumpjit for quiet enjoyment, Cc. 
againſt all perſons, Cc. It was there holden that the undertak- 
ing extended to a treſpaſſer, and though in Vaughan 120, that 


part of the caſe 1s denied, and it is ſaid that the warranty only 


related to one having legal title, ſtill that caſe _—_— to * 
preſent. 

As to the ſecond objection, it was not material to ſtate in the 
36 that Yates's title was paramount to that of the 


Plaintiff— the Defendants ought to have pleaded it, after verdict 


this objection would not prevail, and is not now a cauſe of de- 
murrer. | 


Cur. vult. 4 


In this Term, on the ſecond point made by Runnington, the 


Court gave 
Judgment for the Defendants. 


Adair, Serjt. then moved to amend the declaration, which 


the Court refuſed, on the ground that they would not interfere 


(a) Shep. Touchſft. c. 7. p. 163. fal. edit.— 1 Burr, 287. 3 Barr, 1640. Altn, 27. 
Miley 41. Term Rap. B. R. vol. I. 310. 672. 


to 


*. 


. "i 
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to aſſiſt the Plaintiff in an action brought” againſt executors in 
their own right, who appeared only to have acted in the diſ- 
poſition of the teſtator's effects. 


1 


Joux Coorz, Josten Coorr, WiLLIau JEssER Coops, | 


CnarL.z580N, PiERc the Elder, Pixx the Younger, 
PriTzZLER, and BROWN; again} Exxx, ATEINSON, 
Warrton, HaTrTERSLEY, STEPHENS, and PUGH. 


HIS was an action brought by the owners of a Greenland 
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A. B. C. and 


D. enter in- 


ſhip called The Earl of Chatham, againſt the Defendants, s an agree. 


on an agreement to purchaſe oil, the cargo of the ſhip. 


ment to pur- 
chaſe goods 
The declaration ſtated, that on the 2gth of Aug 1786, the the name 


Plaintiffs fold the cargo to the Defendants, at the rate of 20/7. 
per ton, to be received as ſoon as it was boiled and ready. That 
by way of collateral ſecurity, two bills of exchange were depoſit- 
ed in the hands of the Plaintiffs, one of which was accepted by 
Defendants Eyre, Atkinſon and Walton. That the ſale being ſo 
made, and it being expected that the Defendants would not take 
away the oil purſuant to the terms of the ſale, it was afterwards 
agreed between the Plaintiffs and Defendants, by the name of 
Benjamin Eyre and Co. 2. that. the Plaintiffs ſhould keep the oil 
ein their poſſeſſion till the 1ſt of January following; and i 


of A. only, 
and to take 
aliquot ſhares 
of the pur- 
chaſe; but it 
does not ap- 
pear that 
they are joint- 
ly ta reſell the 
goods. 
ailure of 4. 
the oſtenſible 
buyer, 3B. C. 
and D. are 
not anſawer= 
able to the 


f l er as part- 


the Defendants did not pay for it on or befere that day, the . 


% Plaintiffs were to be at liberty to authoriſe the broker to re- 
« ſell it at the beſt price he could get; and if, upon ſuch reſale, 
the oil ſhould noÞproduce 201. per ton with all charges, &c. 
te the Plaintiffs were to deduct the difference of the price out of 
** the bills placed in their hands as a collateral ſecurity.” That 
the Defendants neither paid for nor took away the oil; wheres 
vpon the Plaintiffs authoriſed the broker to reſell it. That the 
deficiencies upon the reſale amounted to 400/. beſides brokerage, 
Sc. 100/. That the bill of exchange accepted by the Defen- 
dants, was preſented to them for payment and refuſed, 


Second count. Sale to Defendants; their refuſal to pay or 
take the oil. Reſale at a loſs cf 400 J. and expences 100/. 
There were alſo the common counts damages 3000 /. 


L Plea, 


Che © -* 
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1788. Plea, general iſſue, by all the Defendants except Eyre, who 
—ſuffered judgment by default, with notice that damages would 
— be aſſeſſed againſt him according to the event of the cauſe, Be- 
T fore the action was brought Eyre and Co. had become bank 
IRE 


rupts. | 

This was tried at the Sittings after laſt Hilary Term, before 
Lord Loughborough by a ſpecial jury, when it appeared, that on 
the 24th of Auguſt, the Detendants, Eyre for himſelf and part- 
ners {who were Atkinſon and Walton, general merchants) Hat- 
terſley for himſelf and Szephens, who were oil merchants, and 
Pugh for himſelf and Son (a), who were alſo oil merchants, 
agreed to purchaſe jointly as much oil as they could procure, on a 
proſpect that the price of that commodity would riſe. That Eyre 
ſhould be the oſtenſible buyer, and the others ſhare in his pur- 
chaſe at the ſame price which he might give. Hatterſley and Co. 
were to have one fourth, Pugh one fourth, and Eyre and Co. 
the remaining moiety. That they bought large quantities of 
oil belonging to other ſhips, and other traders beſides the Plain- 
tiffs, in the name of Eyre and Co. That Hatterjley and Pugh 
occaſionally came forwards and gave directions as to the delivery 
of the oils, and otherwiſe interfered in the tranſaction, and alſo 
made many declarations, ** that they were all jointly intereſted 
« jn the different purchaſes, and that there was a general con- 
« cern between them (5). 


and others, 


$f 


On 


(a) The ſon died before the action was 
brought. | 


(4) The evidence as to this point was in 


ſubſtance as follows : 


Garforth, the broker, proved the con- 


tract, ſigned by Eyre for himſelf and Co.— 


General orders from Eyre only, to purchaſe | 
who gave in payment a bill accepted by Eyre 


any quantity of oil which might offer Hal- 


zerfley and Pugh told him they were to have 
a part of what was purchaſed in the firm of 


Eyre and Co. and that they were jointly 


concerned. They went to receive a cargo 


ſold by Thwaites at Blackwail.  Thwaites, 
who had alſo fold oil to the Defendants, 
proved that Hatterſley ſaid, ©* It is all the 


% ſame whether Eyre or 1 buy it—it is tbe 


« ſame concern; and that Pugh ſaid, 
« Hatterſley and I am concerned; that they 
attended to ſee the oil gaged. Strictland, 
who had the care of Greenland Dock, proved 


4 


that Harterſſey and Pugh ſaid, © We have 
© purchaſed your oil.” That on failure of 
Eyre and Co. Pugh ſent an order not to deliver 
the oil of the ſhip Britannia, which had teen 


purchaſed by Eyre and Co. and had the cellars 
locked. 


Killington fold oil to Eyre and Co, by 
Garforth the broker, delivered to Hatterſſey, 


and Co. and his own note to indemnify the 
witneſs in making an indorſement. 

Captain Haſtings fold oil to Eyre and Co. 
by the ſame broker, for which Pg ſigned 
an agreement, 

Captain Dowſon allo ſold oil by Garforth 
to re and Co. for which Pugh gave à re- 
ceipt ; and being aſked whether the buyers 
were reſponſible perſons, told the witneſs 
that he was /afe, ſaying, <* 7 am concerned, 
** Hatterſley is concerned, and there is a houſe 
at Norwich which can buy us all.” Pugh 

afterwards 
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' On the part of the Defendants, it was inſiſted on at the trial, 
that the contract for ſale was made between the Plaintiffs and 
Eyre and Co. only, and that the agreement which the Defendants 
entered into between themſelves, was only a ſub- contract, and 
did not conſtitute a partnerſhip. Lord Loughborough, after de- 
claring his opinion, (that as the Defendants did not appear to 
have been jointly concerned, further than the purchaſe of the 
oil, they had not ſuch a joint intereſt in the profits and loſs as the 
law made neceſſary to a partnerſhip,) directed a verdict to be found 
for them, which was accordingly done. 

Marſhall, Serj*, having obtained a rule to ſhew cauſe, why a 
new trial ſhould not be granted on the miſdirection of the judge; 
in Eaſter Term, 

Bond and Le Blanc, Serj's. ſhewed cauſe. The only queſtion 
is whether the three houſes jointly contracted with the owners 
of the ſhip, ſo as to make them partners? This could not be, 
ſince in order to make men partners, they mult either pledge 
their joint credit, or be equally intereſted. Now the credit was 
here given to Eyre and Co. alone, and the ſhares of the purchaſe 
were unequally divided. Whether it be a ſecret or avowed part- 
nerſhip, the principle is the ſame ; the parties muſt be poſſeſſed 
like jointenants per my et per tout; each mult be intereſted in 

the whole, and have a right of ſurvivorſhip. But if Eyre and 
his partners had died, Hatterſſey and Pugh could have had no 
claim to their ſhares of the purchaſe, which would have veſted in 
their executors, The Plaintiffs only contracted with Eyre and 


Co., there was no privity between them and the other Defen- 


dants. 

If a leflee makes an under-leaſe, the landlord cannot ſue the 
ſub-leflee for his rent. If a man ſhould buy a ſet of horſes and 
ſell a pair of them, the buyer of the pair would not be liable for 
the whole ſet, in default of the original purchaſer, 

In (a) Hoare v. Dates, and Grace v. Smith (6), it is eſtabliſh- 
ed as eſſential to a partnerſhip, either that there ſhould be a 
contract to ſhare profit and lots, or that the parties ſhould offer 
their joint credit to the vendor, In Hoare v. Dawes the oſtenſible 


afterwards repeated this in the preſence of | concerned to be given in, upon which Gar- 

Hatterfley, who acknowledged it to he true. | forth the broker gave in the names of Har- 
Phelps proved that he was agent to ſell | zer/:y and Co. 

cil for a Mr. Yeomans, and not trufting to (a) Dergl. 371. 

Dre only, whom he conſidered as a mere (5) 2 Black. 998. 

ſpeculator, required the names of the others 


i agent 
4 
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agent was alone liable. There a number of perſons employed a 
broker, to procure others to join in the purchaſe of tea; but 
there is no material difference, whether a broker be jointly em- 
ployed to make a purchaſe, or ſeparately, to find joint-pur- 
chaſers. 

The agreement between the Defendants can only be conſidered 
as a ſub- contract, and not of ſuch a nature as to conſtitute 2 
partnerſhip. 

Adair, Marſhall, and Runnington, Serj, in ſupport of the 
rule, admitted that a participation of profit and loſs was 
neceſſary to conſtitute a partnerſhip, and argued that this was 
a contract of that nature. Whether the agreement be, to divide 
the goods themſelves at a given time, on the produce on the /i 
of them ; each party runs the ſame riſk, and each has his ſhare 
of profits and loſs, either in the increaſed or decreaſed value of 


the goods, or the increaſed or decreaſed price for which they 


might actually be ſold. 

The Defendants Hatterfiey and Pugh, occafionally permitted 
their names and credit to be uſed, and holden out as perſons 
jointly concerned: neither of them could ſay ** Nen bac in 
« fxdera veni. while the ſpeculation promiſed well, and they 
feared that the whole profit would belong to the aſſignees of 
Eyre and Co., they went to Greenland Dock, to ſecure to them- 
ſelves their reſpective ſhares of the concern; this was Holding 
themſelves out as jointly concerned in ſome of the contracts: but 
if they were concerned in ſome, they were ſo in all, as they were 
all made under the ſame order. It was known that Eyre had 
ſeveral other perſons concerned with him, otherwiſe he could 
nat have gained credit to ſo large an amount; but it was not 
neceſſary that the vendors ſhould know who the private part- 
ners were ; they gave credit to them though not by name. The 
broker would not have made a bargain which could not be ful- 


filled; he knew that he was acting for reſponſible perſons, But 


it ſhall not be in their power after three months have elapſed, 
by their own act to convert a partnerſhip into a mere agreement. 
In the caſe of Rich v. Coe (4), the owners of a ſhip let for a 
term of years to the maſter, who covenanted to repair her at 
his ſole expence, were held liable for repairs, though the ſhip- 
builder ſuppoſed the maſter to be the owner, and gave cre- 
dit only to him.— The firm of a houſe may have a different 


IS 7 
%, 


(a) Corp. 636. 
8 meaning 
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meaning according to the nature of the trade. Eyre and Co. 
as general merchants might mean Eyre, Atkinſon, and Walton, 
but in the oil trade (which was known to be an extraordinary 
concern) Eyre and Co. meant Eyre and the other Defendants, 
becauſe they were all concerned together in the oil contracts. It 
is objected that this is not a partnerſhip but only a /ub-/ale or 
ſab- contract. A ſub-contract is a ſecondary contract depending 
upon ſome primary and antecedent one. In the caſe of a pur- 
chaſe of goods, it means a /ub/equent agreement, to take a part of 
what has been previouſly bought, it is like an wunder-leaſe of 
lands. But a previous agreement to fhare in an intended pur- 
chaſe, is a contract of partnerſhip. So if before a leaſe was 
granted, the intended leſſee were to agree to let another have a 
ſhare in the concern, that could not be regarded as a ſub-con- 
tract, the perſon ſharing would in fuch cate be deemed a co- 
leſſee in equity, and would be liable to the rent and covenants; 
for qui ſentit commodum ſentire debet et onus. It could not be a 
ſub- ſale to Hatterſſey and Pugh, becauſe each was to have a ſhare 
on the fame terms as Eyre and Co. purchaſed. But Eyre and 
Co. were merchants, and merchants never buy to ſell again 
at prime coſt. Hatterſley and Pugh, mult therefore be ſaid to 
have ſhared or: "nally in theſe bargains, and not to have pur- 
chaſed any ſecond part of them. The ſpirit of buying and 


ſelling is gain, the ſpirit of partnerſhip is mutual participation 


of gain. 
It is alſo objected, that the relation of partners does not ex- 


1ſt where one cannot bind the whole, and here no one could 


ſell all that was bought. 
This rule is right, but does not apply. The broker did not 


buy a ſpecific lot for each, but one purchaſe for all. Till they 


divided it therefore, each was intitled to it per my & per zcut, 
for each had an undivided ſhare. As Eyre could authoriſe the 
broker to % the whole, ſo could he authoriſe him to it. 
Suppoſe that Eyre had actually fold it, neither Hatter //-y nor 


Pugh could have maintained trover againſt the vendee for their 


ſhares; becauſe any joint owner of a mere perſonal thing, may 
ſell it, and the vendee will have a good title; the co-proprietors 
can only call upon the vendor for their ſhares of the purchaſe 
money. If Eyre, before diviſion, had fold the whole at a great 
profit, Hatterſſey and Pugh, though they had never advanced 
any money, would have been intitled to their ſpare Arbe pro- 
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If Hatterfley and Pugh had advanced to Eyre, their reſpective 
ſhares of the purchaſe-money, and Eyre, inſtead of dividing the 
oil, had immediately ſold it and divided 15 or 20 per cent. 
profit, in that caſe either Hatrerfley and Pugh muſt have received 
uſurious intereſt, or they muſt have been partners. If the 
Plaintiffs had refuſed to deliver the oil, and Eyre and Co. having 
tendered the money, had brought an action againſt them for 
the non delivery, if the previous agreement with Hatterfley and 
Pugh had come out at the trial, Eyre and Co. would have been 
non-ſuited, for not joining with Hatterſley and Pugh as Plain- 
tiffs. But if Eyre and Co. had been permitted to recover in 
ſuch an ation the amount of the improved value of the oil, he 
muſt have accounted to Hatterſſey and Pugh for their reſpective 
ſhares of the profits. A 

But if Eyre and Co. could not ſell, they could make no title 
to the vendee, and then Hatterfley and Pugh might bring trover 
againſt the vendee for their ſhares. But their ſhares being 
undivided, the vendee might have pleaded in abatement, that 
Eyre and Co. ought to have been joined as Plaintiffs, and if 
they had been joined, the vendee might have ſhewn a ſale from 


ſome one of the joint-plaintiffs and nonſuited them. From 


hence it follows, that all the Defendants had a joint property 
in the goods till diviſion, that any one of them therefore in 
Poſſeſſion might ſell, and bind all the others, and conſequently 


that they were partners. 
Cur. vult adviſ. 


In this term the Judges delivered their opinions as follow ;— 

GovuLD, J.—The facts of the preſent caſe are ſhortly theſe ; 
The Defendants and Eyre and Co., order one Garforth a broker 
to buy quantities of oil,—The Defendants Hazrer/{cy and Co. 
and Pugh and Co. were to have for their reſpective ſhares, each 
one fourth.—The broker buys divers ſhip loads; and to ſome 
of the vendors, the Defendants, during the treaty, declare it to 
be a common concern between them and Eyre and Co., in 
whoſe name the purchaſes were made. 

But with reſpe& to the Plaintiffs, the purchaſe was made 
fingly in the name of Eyre and Co., without any notification 
that the Defendants had any eoncern in it. 

Theſe purchaſes were made on ſpeculation, there being a proſ- 


the 
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the Defendants contend that they are not liable to make good 
the difference, Eyre and Co. having failed, 

Upon theſe facts, two queſtions ariſe, iſt, Whether the De- 
fendants are partners with Eyre and Co.? 2d, If not, Whether 
they are to be deemed joint-contractors in the purchaſe for 
Eyre and Co. and ſo liable for the whole? 

As to the firſt, I think they cannot be conſidered as partners 


with Eyre and Co, in this purchaſe from the Plaintiffs, Although 


there may be partnerſhips in many other inſtances befides what 
are merely commercial, as in the caſe of farms rented by ſeveral 
perſons jointly, and of partnerſhips of attornics, and the like, 
yet I think the true criterion is as ſtated by Mr. J. Bl/acklone, 
in the caſe of Grace and Smith, ** Whether they are concerned 
in profit and. loſs” and the ſame doctrine is in effect held by 
Chief Juſtice De Grey, in that caſe. 

This is ſtrongly illuſtrated by B/oxam and Fourdrinier v. Pell 
and Brooke, in B. R. which was cited in Grace v. Smith. It 
there was agreed, that whether the ſum of money was a freſh loan, 
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or left in the hands of the man who was originally concerned 


in the trade in partnerſhip with the perſon advancing or leaving 
the money, made no difference. 

In both caſes the money was left. In B/oxam's caſe he was to 
have (beſides intereſt) 200/. per annum, as and in lieu of his 
ſhare of the profits, and to have the inſpection of the books, 

This was properly held to continue his connection as a part- 
ner, and excluded him from being at liberty to ſet himſelf up as 
an uſurer. 

In the caſe of Grace and Smith, Smith ſtipulated to have, 
beſides intereſt, an annuity of 300 J. per annum, but not a word 
to refer it to the trade. And therefore as the jury found that 
the Defendant was no partner, a new trial was refuſed, and 
Blackſlone lays it down, that the ſuppoſition of its being uſury, 
had no influence on the queſtion. 

In both inſtances the == were limited to ſeven years. 

It was held in both the caſes, that the inequality of the 
concern as to profit and loſs was immaterial to thoſe who 
dealt with them, however it might be a regulation between 
themſelves. : 

But in the preſent caſe there was no communication between 
the buyers as to profit or loſs. Each party was to haye a dif- 
tinct ſhare of the whole, the one to have no interference with 
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the ſhare of the other, but each to manage his ſhare as he judged 
beſt. The profit or loſs of the one, might be more or leſs than 


that of the other. . 
In this light I am of opinion there is no foundation for the 


court to adjudge the preſent caſe a partnerſhip; and the jury 
having found for the Defendants, that there is no reaſon to diſ- 
turb the verdict. | 

2d. Whether they can be conſidered as joint purchaſers ? 

I think it would be attended with great inconvenience in the 
common dealings between man and man, to admit that poſi- 
tion.—The ſtipulation is, that the purchaſe ſhould be made as 
for Eyre and Co. in the total, and each is to have a ſeparate 
and diſtin part.—A man goes into Yorkſhire to buy as many 
horſes as he can collect, or a limited number, and agrees with 
a friend that he ſhall have two. It ſurely cannot be con- 
tended, that this could make the friend a joint contractor to 
ſubje& him in failure of the other, to pay for the whole bargain. 


So in a familiar caſe, a man is about to buy a ton of wine 


and agrees that a friend ſhall have a hogſhead. 
And I think the caſe of Hoare and Dawes 1s ſtrong on this 


head, I need not ſtate the caſe, it having been already ſtated 


ſeveral times. 

Lord Mansfield holds it merely “an undertaking with the 
* broker by each for a particular quantity, no undertaking by 
„one to advance money for the other, nor to ſhare with one 
e another in profit or loſs. 

It would be moſt dangerous if the credit of a perſon who 
* engages for a 40th part (for ++, ſhould be conſidered as 
* bound for the 39 others.” 

This doctrine falls in exactly with my ideas—I think caſes of 
this nature ſhould ſtand on broad lines—not on ſubtleties and 
refinements the ſource of litigation and diſputes. | 

HEATH, J.— The queſtion for the determination of the court, 
is whether the contract made with the Plaintiffs is ſo far bind- 
ing on the Defendants Pugh, Hatterſſey, and Stephens, as to make 
them liable on the failure of Eyre and Co. ? 

If this contract may be conſidered independently of the other 
contracts given in evidence, there could be little doubt. Eyre 
and Co. employ Garforth, their broker, to buy oil, and it is 
agreed that the other Defendants ſhall have aliquot parts when 


This 
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This is a ſub-contraa,—by a ſub- contract I mean a con- 
tract ſubordinate to another contract made or intended to be 
made between the contracting parties on one part, or ſome of 
them and a ſtranger.—Eyre and Co. are the only purchaſers 
known to the Plaintiffs ; entire credit was given to them alone. 
Pugh, Hatterſfley, and Stephens, can be liable only in the 
event of a concealed partnerſhip, on this principle, “that the 
act of one partner binds all his co-partners, on account of 
« the communion of profit and loſs“ In truth they were not 
partners, inaſmuch as they were only intereſted in the purchaſe 
of the commodity, and not in the ſubſequent diſpoſition of it. 

Great reliance has been placed on this being a joint concern, 
and a joint ſpeculation. It is ſo between the Defendants, but 
the contracts made with the other vendors are different. —A con- 
tract made between A. and B. cannot be given in evidence to 
explain a contract made between A. & C.—lIt is Res inter alios 
acta. In fact the Defendants have pledged themſelves explicitly 
with other perſons in a different manner. The contracts made 
with the other merchants, are not admiſſible evidence in this 
cauſe, except to prove a fraud, if the facts had gone that length; 
namely that the houſe of Eyre and Co. as a failing houſe, was to 
ſtand forwards in order to protect the other Defendants, who by 
ſuch means might have the benefit of the ſpeculation, if it proved 
fortunate, without ſuſtaining any loſs in the event of its failing. 
No ſuch evidence has been adduced, on the contrary, it appears 
that the objection made by the other vendors to the firm of Eyre 
and Co. was, that they were unknown and new in the trade. 

If Pugh, Hatterflty, and Stephens, had authoriſed the broker 
to purchaſe aliquot ſhares for them, this caſe would have re- 
ſembled that of Hoare v. Dawes, the doctrine of which is con— 
firmed by a paſſage in the Digeſt, lib. 17. tit. 2. pro /ocro; 
$ 33. gui nolunt inter ſe contendere, folent per nuntium rem 
* emere in commune, quod a ſoctetate longè remotum et,” 

No detriment from this deciſion can ariſe to trade, or affect 
the credit of merchants; for it behoves cvgry contractiog party 
to conſider the reſponſibility of the re hom he con- 
tracts, and he has alſo the reſource of a dormant partnerthip, if 
any ſuch exiſt and can be proved. For theſe reaſons 1 am of 
opinion, that the rule ought to be diſcharged. 


Wirson, J. I am ſo unfortunate as to differ in opinion from 


the reſt of the Court on the preſent queſtion, 
N . T8 
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and others 
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Evree 


and others. 
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The contract was actually made between the Plaintiffs, and 
Eyre and Co. but if the other Defendants were jointly concerned 


in it, they ought to be reſponſible, as much as if they had per- 


ſonally contracted. That they were ſo concerned, ſufficiently 
appears from the contracts with the other merchants, and their 
own declarations; theſe I think were proper to be given in 
evidence, being againſt themſelves, to which evidence the ver- 
dict was contrary. 

The Defendants were all concerned in a general ſpeculation. 
There was an original agreement between them to purchaſe as 
much oil as they could procure. Of what nature that agree- 
ment was, there is no evidence preciſely to prove, no witneſs 
having been preſent when it was concluded. It might have 
been ſuch as would have made them jointly anſwerable, or it 
might not. How then are we to collect what it was? Surely 
from the declarations of the parties themſelves. 

Thwattes' evidence proves that Hatterſley ſaid It is all the 
« ſame whether Eyre or I buy it, it is the ſame concern”. This 
ſhews it was not a ſub- contract. If Hatterſley had bought the 
oil himſelf, he would have been a contractor with Thwartes ; 
and when he who knew what the agreement was befween the 
Defendants, declares it to be the ſume thing whether he or Eyre 
bought it, he puts himſelf expreſsly in the place of an original 
contractor; the court then cannot ſay, that he was a ſub- con- 
tractor. This declaration was before the purchaſe of the cargo 
of the Earl of Chatham, on which the action is brought. 

Kilbington, the keeper of Greenland Dock, proved that Hat- 
terſley and Pugh both ſaid to him“ we have purchaſed your oil.” 
This was a direct avowal of their having joiatly contracted, 
which was not done with a view to ſtrengthen the credit of Fre 
and Co. being after the purchaſe was made. 

When captain Douſon expreſſed ſome doubts, whether 


Eyre and Co. to whom he had alſo ſold his oil, were able 


to pay him, Pugh who received it, told him ** you are ſafe” 


and declared that he was concerned, and Hatterſley was concerned, 
* anda bouſe at Norwich who could buy them all”, Now if they 
were ſub-contractors, this declaration was not true, how could 
their ſub- contract make the vendor ſafe ? Here then is clearly 
a direct acknowledgment of their being original contractors 
The evidence alſo of the broker ſhews that they all original- 


ly contracted ; he delivered accounts to them, and informed 


Hatt ' 
4 4c er ſlej 
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Hatterſley and Pugh, how matters went on. In one inſtance he 
was ſo conſcious of their being jointly concerned, that he gave 


* 


1788. 
— nd 


Coo E 


in their names as ſuch to the agent of LTeomans, who would not and other 


otherwiſe have given credit to the name of Eyre and Co. 


againſt 
EvyRE 


Upon failure of Eyre and Co., Hatterſley and Pugh gave or- and others. 


ders to the keeper of the dock, not to give up the oil remaining 
in the dock, in the name of Eyre and Co., and took it as their 
own. Now they could have had no right to do this, if they 
had been only ſub-contrators. Admitting that after goods are 
delivered, there can not be ſuch a participation of profit and loſs 
as will makeapartnerſhip, unleſs the parties originally contracted, 
yet their dividing the goods; and each taking his ſhare, after 
delivery, will be good evidence of an original contract, Whe- 
ther the contract were joint or ſeparate, nothing done ſubſequent 
can alter the nature of it, but there may be ſubſequent evidence 
to prove of what nature it was. 

(a) In Grace v. Smitò the terms of the contract were ſtated ; 
if the terms of this contract had been ſtated, we might have 
judged of the reſponſibility of the defendants, but not being 
ſtated, we mult receive their own acknowledgments of reſpon- 
ſibility. 

In (5) Hoare v. Dawes, the queſtion was not between the 
buyer and ſeller; the Eaſt India Company were the ſcIlers, and 
the money muſt have been paid before the delivery of the goods. 
In that caſe there was no agreement between the defendants, 
but here the declarations of the parties themſelves, are ſtrong 
evidence of an original joint- contract. They who beſt knew 
what their contract was, have declared it to be joint, and we 
cannot ſay it was ſeparate. Being acknowledged to be joint in 
many inſtances, we mult take it to be ſo in all. 

(c) Clavering v. Weſley does not apply to the preſent caſe, be- 
ing on the covenants of a leaſe, which only bound the parties 
to them. Here all the Defendants were intereſted in the ſub- 
jet matter. 

It has been ſaid that as the credit was given to Eyre and Co. 
only, the vendors could not be injured, if Eyre and Co. only 
were liable. But this argument goes to prove that no dormant 
partner would be anſwerable for the acts of the oſtenſible agent. 

1am therefore of opinion that a new trial ought to be granted, 


(a) 1 Black. 998. (3) Doug. 371. (c) 3 P. Nut. 403. 
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Lord LouGuBoRouGu.—The firſt impreſſion on my mind 
was againſt the Defendants, but in the courſe of the trial my 
opinion changed, and I thought they were not liable as part- 
ners; I ſtill continue to think ſo, and conſequently that the 
verdict was proper. | : 

This being an action on a contract of fale, the vendor can 

have no remedy againſt any perſon with whom he has not con- 

tracted, unleſs there be a partnerſhip, in which caſe all the 

partners are liable as one individual, It has been juſtly obſerved, 

that a ſecret partnerſhip can be no conſideration to the vendor ; 

though for reaſons of policy and general expedience the law is 

politive with reſpect to the ſecret partner, that when diſcovered 

he ſhall be liable to the whole extent. In many parts of Europe, 

limited parnerſhips are admitted, provided they be entered on 

a regiſter ; but the law of England is otherwiſe, the rule being, 

that if a partner ſhares in advantages, he alſo ſhares in all diſ- 

advantages. In order to conſtitute a partnerſhip a communion of 
profits and loſs is eſſential. The ſhares muſt be joint, though it is 

not neceſſary they ſhould be equal. If the parties be jointly con- 

cerned in the purchaſe, they mult alſo be jointly concerned in the 

future fale, otherwiſe they are not partners. The late cafe of 
the cotton purchaſe reſembled the preſent, ſo far as the ſeveral 

parties were each to take aliquot ſhares, but there, no part of 
the commodity was to be reſold, without the conſent of all 
concerned, Here, Eyre was a mere ſpeculator, and the other 
Defendants were to ſhare in the purchaſe, but were not jointly 
intereſted in any ſubſequent diſpoſition of the property. Though 
they may by other purchaſes have concluded themſelves as to 
ſome particular vendors, yet in the tranſaction in queſtion, there 
was not that communion between them, neceſſary to make them 
partners; their agreement was a ſub- contract, which as my bro- 
ther Heath obſerved, may be executory ; it was to ſhare in a 
purchaſe to be made. The ſeller looked to no other ſecurity 
but Eyre and Co. to them the credit was given, and they only 
were liable. ; 

Rule diſcharged. 


* 


FULLER 


* 
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FULLER again PRENTICE, 


ff ATR, Serjt. moved for an attachment againſt the De- 

fendant, who lived at Brandon in Suffe/k, for not appearing 
in obedience to a ſubpæna, to give evidence in a caule tried be- 
fore Lord Loughborough, at the Sittings after laſt Eaſter Term, at 
Weſtminſter, on the following affidavit, namely, That ſhe was 
« perſonally ſerved with the ſubpcena ticket, and that the ori- 
„% ginal was ſhewn to her—That 25. and 6d. were given her 
and a promiſe made her to bear all ber expences—That a place 
was taken for her in the ſtage coach, from Brandon to London, 
That the accordingly undertook to go in the coach at the 
time appointed, But when the coach was ready to take 
her up, and more money alſo ready to be given her by the 
deponent, ſhe confined herſelf within her houſe and refuſed 
«4020. 

But the Court refuſed the attachment, ſaying that it might 
afford a dangerous precedent, by which witneſſes coming from 
their places of abode to attend at trials, might be deprived of 
the re- payment of their neceſſary expences; the whole of which, 
as well of their going to the place of trial, as of their return 
from it, and alſo during their neceſſary ſtay there, ought to be 
tendered to them, at the time of (ſerving the ſubpœna, otherwiſe 
an attachment would not lie, 


Ras TALL againſt STRATON. 


E B T- Declaration ſtated that in Trinity Term 1787, 

the Plaintiff recovered by a judgment in B. R. 42 J. 16. 

for his coſts in the defence of an action brought by the De- 
fendant againſt Lim the ſaid Plaintiff in that court. 

Plea.—Nul fiel record.—- 

The record being brought by mittimus from the court of B. R. 

| Runnington, Serjt. moved that it might be read, which bein 

done, it appeared that the judgment on which the Plaintiff de- 

clared, was recovered in Eaffer Term 1788, inſtead of Trinity 

Term 1787, this he urged was a failer of record.—lIt alſo ap- 
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The court 
will not grant 
an attach- 
ment againſt 
a witneſs for 
not obeying 
a /ubpena to 
attend at a 
trial, unleſs 
the whole ex- 
ences of the 
journey, and 
of the neceſ- 
ſary ſtay at 
the place of 
trial, be ten- 
dered at the 
time of jervi ng 


the [u0p eng. 


In an action 


on a judg- 
ment, if the 
declaration 
ſtates the 
judgment to 
have been 
recovered in 
a term dif- 
ferent from 


8 that which 


appears on 
the record 1 
is a failer 
of record. 
It is alſo a 
variance, if 


the declaration ſtates the judgment againſt one Defendant only, when it was againſt more than · 


peared 
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peared that the judgment in queſtion was recovered in an aQion 
brought by the Defendant againſt the preſent Plaintiff and one 
William Avarne, whereas the declaration ſtated it to have been 
only againſt the plaintifi—This he contended was a fatal 
Variance. | 

On both theſe grounds, but chiefly on the Jaſt, the Court 
gave | 

Judgment for the Defendant 
But afterwards leave was given to amend. (a) 


(a) See Term Rep. B. R. vol. 2. f. 366. 


MrDDOWweROFHT again} HolBROOKE, 


HE Plaintiff brought an action againſt the Defendant for 
126 J. 3s. 49. the amount of his bill as an attorney and 
ſolicitor in the King's Bench, Common Pleas, Chancery, and 
equity fide of the Exchequer. To this there was a ſet-off, and 
the ballance due to the Plaintiff was 25 J. 15s. 6 4. for which 
a verdict was found, ſubject to a reduction, if the court ſhould 
think fit, of ſuch part as was charged for buſineſs done in the 
equity fide of the Exchequer, he not being a ſolicitor of that 
court, though he had been admitted in Chancery, A rule hav- 
ing been obtained to ſhew cauſe why the verdict ſhould not be 
rectified, by reducing the ſum from 25 J. 15. 6 d. to 31. 4. 
Bond and Cockell, Serjeants ſhewed cauſe, arguing that the 
Plaintiff did not come within the meaning of the 24th ſection 


of the ſtatute, of 2 Geo. 2. c. 23. It is not neceſſary that an at- 


torney ſhould be admitted in the fame court in which he oc- 
caſionally acts. If he be admitted in one court, he may act in 
another, by conſent of an attorney of that other, Solicitors in 
courts of Equity ought to have this privilege as well as attornies 
in Common Law courts. But a conſent in writing is unneceſ- 
ſary, in Courts of Equity, where the proceedings are in the 
names of the clerks in court. S 
Lawrence and Runningten, Serjeants, in ſupport of the rule, 
contended that the Plaintiff was ſtrictly bound by the act, the 
third ſeQtion of which prohibits any perſon from acting as ſolici- 
tor in any court of equity without being admitted in ſuch court, 
which prohibition is not relaxed by the 1oth ſection, which 
relates only to attornies; but even if it extended to ſolicitors, 


3 a con- 
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a conſent in writing was neceſſary, which the Plaintiff had not 1788. 


| ; — 
obtained. 
Mrppow- 
Lord Loud hBOROVOGH.— The ſtatute of the 2 Ceo. 2. c. 23. aL 


is a penal law, and ought to be ſtrictly coaſtrued. The ee 
th ſections are confined to perſons who practiſed before the act 
paſſed, and therefore cannot refer to the 24th, as to the preſent 
caſe. The words of the 24th ſcion are, ** without being ad- 
« mitted and inrolled as aforeſaid.” The anſwer is, The Plain- 
tiff has been admitted and inrolled in Chancery ; and being ſo ad- 
mitted, he was entitled to praQtiſe of courſe on the equity fide 
of the Exchequer. A previous conſent in writing is neceſſary 
in a Court of Law, but would have been uſeleſs, where the pro- 
ceedings are in the name of the Clerk in Court, 

Rule diſcharged without coſts, 


STEEL againſt HouGuTon:' & UX Oo. 


RESPASS for breaking and entering the cloſes of the No perſon 
Plaintiff, at Timworth in the county of Saffolè, treading -_ EE 

down graſs and corn, &c. Sc. and taking and carrying away right to 
, . K glean in the 
corn, barley in the ſtraw, Sc. Sc. done by the wife. Cheek beld, 
Plea—Juſtification, That the premiſes had been ſown with Neither nave | 


barley, and the crop lately reaped, and carried off the land; r 
„ wherefore the Defendants, being pariſhioners and inhabitants N — 
« of the ſaid pariſh of Timworth, legally ſettled therein, and being fuck right. 
«« poor and neceſſituus, and indigent perſons, after the crop growing 
in the year aforeſaid, in and upon the ſaid cloſe, in which, &c. 
« had been reaped, cut down, taken and carried away by the 
« ſaid Plaintiff from and off the ſaid cloſe, in which, &c. to wit, | 
* at the ſaid times when, Cc. the ſaid Mary (the Defendant) 
entered into the ſaid cloſe, in which, Sc. to glean and gather 
** the ſtraw containing ears of barley, remaining and being diſ- 
* perſcd and ſcattered abroad in the ſaid clole, in which, &c, 
after the ſaid crop had been ſo reaped, cut down, taken and 
carried away as aforeſaid, being the gleanings of the ſaid crop 
* ſo remaining diſperſed and ſcattered abroad in and upon the 
* ſaid cloſe, in which, &c. &c. &c.” 
To this there was a general demurrer, | - 
This cauſe was argued in Eaſter Term 1787, by Le Blanc, 


Serjt, for the Plaintiff, and Lawrence, Serjt, for the Defendants ; | 


and 
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and on a ſecond argument in Trinity Term 1787, by Bolton, 
Serjt. for the Plaintiff, and Rooze, Serjt. for the Defendants, 
Theſe arguments were fully entered into by the Court, who 
in this Term gave judgment as follows : 
Lord LouGuBoROUGH :—When the claim of a right to glean 


was firſt brought before the Court, it was laid indefinitely to be 
in poor, neceſſitous, and indigent perſons, I was then of opinion 


againſt the claim. 
lſt, I thought it inconſiſtent with the nature of property which 
imports excluſive enjoyment. 8 

2dly, Deſtructive of the peace and good order of ſociety, and 
amounting to a general yagrancy. 

3dly, Incapable of enjoyment, ſince nothing which is not in- 
exhauſtible, like a perennial ſtream, can be capable of univerſal 
promiſcuous enjoyment. 

This right is now claimed by poor perſons /egally ſettled; but 
in this form alſo it is equally liable to objection. There can be 
no right of this ſort enjoyed in common, except where there is 
no cultivation, or where that right is ſupported by joint labour ; 
but here neither of thoſe criteria will apply. The farmer is the 
ſole cultivator of the land, and the gleaners gather each for him- 
ſelf, without any regard either to joint labour or public advan= 
tage. If this cuſtom were part of the common law of the realm, 
it would prevail in every part of the kingdom, and be of general 
and uniform practice; but in ſome diſtricts it is wholly unknown, 
and in others variouſly modified and enjoyed. 

Although the diviſion of pariſhes is of very high antiquity, - 
yet a right to a maintenance by ſettlement was firſt introduced 
by the ſtatute of the 43 of E/zz. In ancient times tithes were 
divided into three parts, — the firſt for the maintenance of reli- 
gion, the ſecond for the church, and the third for the poor ; but 
the third diviſion was a matter of charity rather than of right. 
When by the ſecond Lateran Council, in the 12th century (a), 
tithes were appropriated to particular pariſhes, they were not 
conſidered as making in any part a proviſion for the poor, which 
might be claimed as a right. 

Although the law of Me/es has been cited for a foundation for 
this claim, the political inſtitutions of the Jews cannot be obli- 
gatory on us, ſince even under the Chriſtian diſpenſation the re- 
lief of the poor is not a legal obligation, but a religious duty, 


(a) 4. D. 1139. 
The 
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The authority in our /aw upon which the right to glean is 
ſupported, is a dictum of Sir Mathew Hale, in the Trials per 
Pais; but though I entertain the higheſt reſpect for the autho- 
tity and character of that great Judge, yet it would be doing 
injuſtice to his memory, to take every haſty expreſſion of his at 
Nif Prius as a ſerious and deliberate opinion. In truth, that 
dictum imports no more than that the queſtion could not be 
raiſed without being put upon the record. | 

The conſequences which would ariſe from this cuſtom being 
eſtabliſhed as a right, would be injurious to the poor themſelves. 
Their ſuſtenance can only ariſe from the ſurplus of productive 
induſtry : whatever is a charge on induſtry, is a very improvi- 
dent diminution of the fund for that ſuſtenance ; for the profits 
of the farmer being leſſened, he would be the leſs able to con- 
tribute his ſhare to the rates of the pariſh ; and thus the poor, 
from the exerciſe of this ſuppoſed right in the Autumn, wn 
be liable to ſtarve in the Spring. 

GouLD, J.—Suppoſling a general right of leaſing (leſing) in 
England, I think it muſt be in the caſc ſtated in theſe pleadings, 
which is after the crop is-reaped and carried away, and for the 
poor and indigent pariſhioners. If there be ſuch a general right, 
it muſt be by the common law of the land; and though it 
ſhould be admitted that in certain places there may be parti 
regulations of its exerciſe by cuſtom, that will not derogate from 
the general right, any more than ſpecial modes of deſcent in 
certain diſtricts will derogate from the courſe of deſcent by the 
common law, which will be intended to ROY unleſs a cuſtom 
is ſhewn to the contrary. 

In the caſe of Worlledge v. Manning (a), in this Court, it was 
well obſerved by my brother /”ealter (a very learned and accu- 
rate lawyer) that it was a ſingular taſk to be called upon to 
prove the general common law of the land : that depends on 
general knowledge, it being univerſally exerciſed, or fo under- 


(a) WorLLEeDGE again? MaxxinG, Ea. | Cc. to g and gather the ſtraw containing 
26 Gee. 3. C. B. ears of corn remaining and being diſperſed 

and ſcattered abroad in the ſaid cloſes, Sc. 
Treſpaſs for breaking and entering cloſes, | after the crop had been reaped and carried 
Cc. Cc. taking corn, Tc. c. away, Ec. being the g eanings of the ſeid crop 


Juſtification, That the ſaid cloſes had for the ag Support of bin the ſaid De- 


been ſown with wheat, barley, &c. Cc — | /er-ant, Sc. 

That the crop was reaped,, and after it was Demurrer, &c 

carried off the land, the Defendant, being a Judgment for the Plaintiff. 
feor, ue efftons, and indigent perſon, entered, 


P ſtood. 
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1788. ſtood. Speaking for myſelf, I have always underſtood this 


— cuſtom to prevail in ſuch parts of this country where I have 
STKzL been converſant, and never heard it doubted ; and I cannot but 
1 impute the reaſon of ſo few paſſages in the books of our law re- 
Er Ux. cogniſing it, to the conviction of its being a right too well 
eſtabliſhed and too notorious to be diſputed. 
The firſt paſſage which I ſhall mention is that in Trials per 
Pars (a). In treſpaſs againſt one for gleaning on his ground, 
per Hale, Norfolk Summer Aſſizes, 1668, The law gives li- 
* cence to the poor to glean, Cc. by the general cuſtom of 
« England; but the licence muſt be pleaded ſpecially, and can- 
te not be given in evidence on Not Guilty.“ 
This opinion is cited by Lord Chief Baron Gilbert, in his 
Law of Evidence (b) ; and after allowing that it ought to be 
pleaded, he ſays, ** It had been a ſufficient juſtification, for by the 
* cuſtom of England the poor are allowed to glean after the harveſt; 
hieb cuſtom ſeems to be built on a part of the Jewiſh law, that 
e allowed the Poor -to glean, and made the harveſt a general time 
* of rejoicing. 
Here the opinion of Hale is recogniſed by a learned Chief 
Baron, who affirms the right to be by the cuſtom of England. 
The next author who mentions it, is that emineat Judge, 
Mr. Juſtice Blackſtone, a text writer, and with great delibera- 
tion: his words are (c), „It hath been ſaid, that by the com- 
mon law and cuſtom of England the poor are allowed to enter 
* and glean upon another's ground, without being guilty of treſ- 
„ paſs,” For this he refers to Gilbert, and Tri. per Pais, ſupra; 
and then adds, * Which humane proviſion ſeems borrowed from 
% the Mæſaical law ;” and refers to Leviticus and Deuteronomy, 
This is in ſubſtance the ſame as is ſaid by Gilbert. 
I will read the texts in Leviticus. | 
Leviticus, c. 19. v. 9, 10. © And when ye reap the harveſt 
* of your land, thou ſhalt not wholly reap the corners of thy 
* field; neither ſhalt thou gather the gleanings of thy harveſt ; 
«© and thou ſhalt not glean thy vineyard, neither ſhalt thou ga- 
„ ther all the grapes of thy vineyard ; thou ſhalt leave them for 
* the poor and ſtranger : I am the Lord your God.” 
In Leviticus, c. 23. v. 22. there is the ſame prohibition to 
gather the gleaning of the harveſt, and concluſion, . thou ſhalt 


(a) Sth Edition, p. 534, (5) P. 250, 4th Edit, (c) 3 Comm. 212 and 21 4. 
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% leave them unte the poor and to the ſtranger: I am the Lord 
* your God. _ 

From what better fountain could it be drawn thas the Holy 
Scriptures? It was evidently founded on charity, and fit to be 
received in every country. It might be liable to be abuſed ; but 
that would be redreſſed by the law, and the party abuſing be- 
come a treſpaſſer ab initio, as in other caſes of abuſe of a legal 
right or licence, the known caſe of coming into an inn or ta- 
vern, &c. 

From Selden (a) it appears, that the actual property was veſted 
in the poor, unleſs they abſolutely neglected the collection, and 
then it belonged to the owner of the field ; and it did not accrue 
to the poor as a donation, but a legal right. 

It was thought to be of ſo ſacred a nature, that it was 
exempted from til hes (b). 

It hath been ſaid the eſtabliſhed proviſion for the poor by the 
ſtat. 43 Elix. hath had the effect of aboliſhing this right, ſup- 
poſing it to have exiſted, But Lord Hale, Gilbert, and Black- 
one had no ſuch idea; they conſider it as a ſudftrng right, 
without regard to that proviſion. 

Indeed there ſeems to me to be no ground to ſupport fuch a 
notion. I think ever fnce the ſettlement of pariſhes, the poor in- 
babitants were eſteemed as pariſhioners, and their geceſſities to be 
relieved by the pariſh to which they belonged. 

Under the Saxon conſtitution, they were reſtrained to vills, 


and the inhabitants were to be in pledge, or in manupaſt ; the 
policy of which was admirable, to reſtrain them from becoming 


vagabonds, in ſubjecting thoſe who received them, if they ſuf- 


fered them to continue above three nights, to anſwer for their 
miſdeeds. 

After the inſtitution of pariſhes, we find in as ancient 
treatiſe The Mirrour (c) this paragraph: It was ordained that 
« the poor ſhould be ſuſtained by the parſons, rectors of churches, 
* and by the pariſhioners, ſo that none ſhould die for. want of 
* ſuſtenance.” This neceſſarily ſuppoſes the reſidence of the 
poor. This is ſtrongly inforced by the ſtatute 15 R. 2. c. 6. 
which, reciting that damages happen to pariſhioners by appro- 

priation of benefices of the ſame places, enacts, that upon a 


(a) De jure naturali et gentium 5 (c) Ch. 1. p. 14.—This paſſage 's cited 
diſcip. &c. Ebre. lib. 6. c. 6. in 3 Ii. 103. 


(6) Seld. Hiſt. of Tither, vol. 6. p. = 
& [izence 
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licence of appropriation of a pariſh church, the ordinary ſhall 


* ordain a convenient ſum to be diſtributed yearly of the profits of 
ce the church, by the appropriators, to the poor pariſhioners, in aid 
* of their living and ſuflenance.” | 

The effect of the 43d of Eliz. is to eſtabliſh a more clear and 
ſtrict obligation on pariſhes for the maintenance of the poor; 
and the very deſcription of the officers is overſeers of the poor of 


the ſame pariſh. Since that act, modes of obtaining ſettlements 


in pariſhes, and for removing or ſending the poor thither, have 
been introduced; but before, it ſeems, the ſettlement was by 
birth; and the proviſions were firſt made by the ſtat. 22 H. 8. (a) 
for ſending vagrant or wandering perſons to the pariſh where 
born, if it could be known, otherwiſe where they laſt dwelled 
for three years; and by the 39th Eliz. (5) where born, if known; 
if not, then to the pariſh where they laſt dwelled for the ſpace 
of one year; and if neither known, then to the pariſh where they 
laſt paſſed without puniſhment ; ſo that it is evident they were 
reſtrained in point of reſidence, and the place of birth was the 
primary object; and there, according to The Mirrour, confirmed 
by the act of 15 Ric. 2. their wants and neceſſities were to be 
provided for. In this light the recital in the 15th R. 2. of da- 
mages to the pariſhioners, and the proviſion for future appro- 
priations in aid of the poor, are clear and intelligible, 
The ſtat. 39 Elia. rendered begging and wandering abroad | 
inexcuſable, but affords no ground for conſtruction to take away 
the charitable and humane (as Black//one calls it) proviſion for the 
poor, permitting them to gather the derelict ears of corn, after the 
owner has carried away the crop, Nor is there a colour to ſay, 
that the practice has been diſcontinued ſince that ſtatute, or that 


any ſuch idea occurred to either pf thoſe lawyers whoſe opinions 


have been. quoted, 

The etymology of the names which this cuſtom has received 
in Ergland, plainly proves, that the cuſtom itſelf was known 
both in Germany and France. Minſhew, in voce Glean, explains 
them thus :—The French, Garner, quaſi Graner, i. e. Colligere 
Grana ; the Belgic, Arenleſen ; the Teutonic, Abrleſen, ex Abr, 
Spica, and Leſen, i. e. Colligere; and goes on with the Spaniſh, 
&c. Then follows—4 Gleaner, or Leaſer of Corn; French, 
Glaneur ; Teutonic, Abrleſen; Belgic, Abrenleſer; Englith, A 
Leaſer. | 


(a) 22 P. 8. c. 12. Ra'all s edition. (5) 39 Elix. c. 4. Raſtall's edition. 
I | It 


IN THE TWENTY-EIGHTH YEAR OF GEORGE III. 


It is clear to me, the word /ea/ing was brought from the Ger- 
mans, and gleaning from the Normans; and that from ahr pro- 
ceeds abriſb, uſed in many parts of England for ſtubble. 

Plato ſays, Qui intelligit nomina, res etiam intelligit; and 
dorus, Nomina rerum fi neſcis, pertt cognitio rerum.“ 

In the caſe of The King v. Price, 4 Burr. 1927. Mr. Juſtice 
Hewit ſays, The right of leafing does appear in our books (he 
„ muſt mean in Trzals per Pais, and Gilbert; but it muſt be 
« under proper circumltances and reſtrictions.” I preſume he 


means after harveſt or clearance of the crop, and in a proper 


manner and time; or, in caſe of a cuſtom, that ſuch cuſtom is 
to be obſerved. | | 

With reſpe to the exerciſe of this right, the caſe upon this 
record ſtates, that what the Defendants did, was after the crop 
was carried. This correſponds with Lord Chief Baron Gilbert's 
expreſſion of after the harveſt, As to the times of beginning it, 
it appears by Selden, as already mentioned, that it ought not to 
be delayed; for a palpable neglet would be a deſertion of it. 
If no preciſe time were limited, our law would call it a conve— 
nient time. | 
Buy an act of parliament paſſed in the year 1786, for incloſing 
the common fields of Baſing tote, the gleaning or leaſing is to 
begin after the crop is carried. Trmes are mentioned, one for 
wheat, and another for other ſpecies of grain, for the exerciſe of 
this right; and She owners of toe land are reſtrained under fenal- 
ties (a ſtrong circumſtance to ſhew their ſenſe of the right of the 
poor) from putting in cattle or hogs, within thoſe reſpective 
times. On the other hand, the poor are reſtrained, by a ſum- 
mary penalty, from breaking the fences {which, it might be ap- 
prehended, from the former open ſtate, they might be apt to do) 
and are confined to paſs through the gates. 

This ſeems to have been a prudent regulation to prevent diſ- 
putes. I will recite the proviſions made by the act. 

And whereas the poor people of the town of Baſing ſtoke 
« aforeſaid have, time immemorial, claimed, exerciſed, and en- 
e joyed the privilege of gleaning or leafing, in, over, and upon 
* the ſaid common fields, when and as ſoon as the cern has been 
* carried from the ſame, in the time of harveſt, in every year, 
© which privilege the owners and proprietors of the ſaid com- 
mon fields are deſirous of continuing to the ſaid poor people, 

* e under 
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1788, © under proper regulations; be it therefore further enacted, that 
„ the poor people of Baſing ſtole aforeſaid may, and they are 
Sree. „ hereby authoriſed, from time to time, and at all times after 
* — « the paſſing of this act, to enter and go into and upon all and 
Er Ux. « every the lands in the ſaid common fields, to glean or leaſe in 
« the time of harveſt ; provided that none of the ſaid poor people 
ce do or ſhall enter into and upon any ſuch land for the purpoſe 
* aforeſaid, until the crop or crops growing therein ſhall be 
te cleared or carried off by the owners or occupiers of ſuch land, 
te and the owners of the tithe, and that none of ſuch poor people 
* do or ſhall continue to glean or leaſe in any ſuch land for any 
longer time than fix days, if the ſame ſhall have been ſown 
ce with wheat, and three working days if ſown with any other 
* corn, to be computed from the time of clearing and carrying 
* off the ſame as aforeſaid; and in caſe any of ſuch poor people 
ce do or ſhall, at any time after the ſaid intended divifion and in- 
„ cloſure ſhall take place, glean or leaſe, or enter for that pur= 
te poſe into any of the new allotments to be made by virtue of 
te this act, before the crop or crops growing therein ſhall be 
e cleared or carried off as aforeſaid, or ſhall break, or tread 
e down, pull up, proſtrate, deſtroy, or damage any hedge or 
% fence belonging to any of the ſaid new allotments as aforeſaid, 
ein going to or returning from any ſuch land to glean or leaſe, 
* or, under pretence of going to or returning from any ſuch land 
* to glean or leaſe, ſhall go into or return out of any incloſure, 
by any other way than the gate or way through which the 
* corn ſhall have been carried out of or from ſuch incloſure, or 
e over any ſtile within the ſame, every perſon ſo offending ſhall, 
* for every ſugh offence, forfeit and pay any ſum not exceeding 
« five ſhillings, as the juſtice before whom ſuch information 
and complaint ſhall be exhibited (as herein- after mentioned) 
„ ſhall think meet, over and above ſuch penalties as are inflicted 
* on the ſaid offenders or offender, for either of the offences afore- 
* ſaid, by any law or ſtatute now in force. 
And, in order that the ſaid poor people may not be deprived 
* of ſuch privilege as aforeſaid, by cattle or ſwine being turned 
te into the ſaid lands during the time of their being authoriſed 
e to glean or leaſe as aforeſaid, be it further enacted, that in caſe 
„any owner or occupier of the lands within which the ſaid 
* poor perſons are authoriſed to glean or leaſe as aforeſaid do, or 
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c ſhall permit or ſuffer any cattle or ſwine to be turned into or 
« remain in or upon any ſuch land, to depaſture or feed therein, 
« before the expiration of the time hereinbefore allowed for 
« gleaning or leaſing in ſuch land, every ſuch owner or occupier 
„ ſhall, for every day or leſs time ſuch cattle or ſwine ſhall be 
ing or feeding as aforeſaid, forfeit and pay for every 
« head of cattle the ſum of two ſhillings, and for every ſwine the 
« {ym of one ſhilling.” : 

The act calls it a Privilege, but ſays it had been claimed and 
exerciſed from time immemorial. What is this but a right? the 
enjoyment of which,/the landholders ſecure to the pogr, by 
penalties on themſel 

Upon the whole, therefore, I am of opinion, that judgment 
ought to be for the Defendants. | 

Hearn, J.—TFhis is a demurrer to a plea of the Defendant's, 
who juſtifies the treſpaſs of his wife in the Plaintiff's cloſe, un- 
der a claim of gleaning. 

On theſe pleadings the general queſtion is, Whether the 
indigent and(neceſlitous poor of a pariſh have a right to glean 
after the crop id carried away ?” 

It is our province to take notice of all general cuſtoms. This 
is uſually not attended with much difficulty, as the evidence of 
ſuch cuſtoms is to be found in our books, and is matter of gene- 
ral practice. Although it is inſiſted on, that this cuſtom of 
gleaning is coeval with the conſtitution, and derived from the 
moſt remote antiquity; yet the firſt mention of it is in the 
Trials per Pais, a mere extrajudicial opinion of Lord Chief Juſ- 
tice Hale, That by the cuſtom of Englund the poor have a 
right to glean.” he next author who mentions it, is Lord 
Chief Baron Gilbert, who, in copying the above paſſage with a 
marginal reference, ſays, that the poor are ** allowed to glean,” 
which implies a licence and permiſſiun, rather than a right, Mr. 
Juſtice Blackflone has received the ſame paſſage into his Com- 
mentaries, not as a clear and undeniable rule of law, but with 
expreſſions of diſtruſt and doubt, and gives no opinion of his 
own. The whole weight then of legal authority to prove this 
cuſtom reſts on the dictum of Sir Matthew Hale. 

It has been argued in favour of this claim, that no corn is 
claimed but what jis abandoned by the owner; as if the owner 
had caſt it from "= and it became the property of the poor by 

| a ſort 


VE 
4 


/ 


— 


3 


39 
1788. 


STEEL 


againſt 
HovucnToN 


ET Ux. 


* 


60 
1788. 


— 


STEEL 
againſt 
HouGHToN 
Er Ux. 


CASES IN TRINITY. TERM 


a a ſort of occupancy. By the law of England, no property can 


be loſt by abandonment, for the owner may at any time reſume 
the poſſeſſion,” Here there can be no abandonment, as the owner 
never parted with the poſſeſſion. | 

Such a cuſtom as will ſupport the plea, muſt be univerſal, 
and every where the ſame, otherwile it is void for its uncertain— 


ty. If it exiſts only in particular counties or diſtricts (ſuch as 


the cuſtom of being diſcharged from the payment of tithes of 
wood in ſome hundreds in the wilds of Kent and Suſſex, or the 
cuſtom of gavelkind) it is partial, and no part of the general 
cuſtams of the realm. From the beſt inquiries J haye been able 
to make, I find that this cuſtom is not ani er/al, In ſome 
counties it 1s exerciſed as a general right, in others, it prevails 
only in common fields, and not in incloſures, in others it is 
precarious, and at the will of the occupier. In the county 
where this action was brought, it never, in praftice extended to 
barley ; nor is the time aſcertained. In ſome counties the poor 


glean whilſt the corn is on the ground ; here the uſage ! is laid 


to be after the crop is harveſted. 

The practice of gleaning was originally eleemoſynary. But it 
is the wile policy of the law, not to conſtrue acts of charity, 
though continued and repeated for never ſo many years, in ſuch 
a manner as to make them the foundation of /egal cblig ation. 
If 4. and his anceſtors have from time immemorial repaired a 
bridge or a highway, there is no o[:gati:n on him to continue the 
repair, unleſs he is fo bound by the tenure of lands, or the like. 

Wherever there is a right the law provides a remedy, if that 
right be obſtructed. But ſuppoſe the owner of a field were to 
ſet fire to the ſtubble, or to flood it, and prevent the poor from 
gleaning, what remedy could they have? No action on the caſe 
has ever been brought for ſuch an injury, and according to the 
reaſoning on the ſtatute of Weſtminſter 2d. (a) no action on the 
caſe would lie. | | 

Tithes are due of right, and by the general uſage of the realm ; 
but the parſon had no remedy at common law till they were ſet 
out, therefore the conſent of the occupier of the land was ne- 
ceſſary to be obtained before the parſon could take a fingle ſheaf, 
The caſe of 7ithes is much ſtronger than that of gleaning, be- 
cauſe the church was originally endowed by the owners of lands, 


(a) 13 Ed. 1. c. 24. 


and 
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and the parſon, in conſideration of that endowment, undertook 
the cure of fouls; fo that there was a valuable conſideration for 
the right of tithes, which is wanting with reſpect to gleaning. 
Yet the wiſdom of our anceſtors left it to the conſcience of the 
occupier of the land, whether or not he would ſet out his tithes, 
though that conſcience was to be corrected by the authority of 
the ſpiritual court. 

I ſhall next conſider what force this cuſtom derives from be- 
ing a Jewiſh inſtitution. Every inſtitution which is to be found 
in the law of Moſes was not inforced by the judge, many of them 
being left to the conſciences of men with temporal bleſſings on 
thoſe who obſerved them. The right of gleaning is given by the 
ſame law as well to the ranger” as the ſfatberleſi and poor.” 
We have already infringed it, as we have decided that the franger 
has no right to glean in the caſe of Woriledge v. Manning. 


The law of Moſes is not obligatory on us. It is indeed agree- 
able to chriſtian charity and common humanity, that the rich 
ſhould provide for the impotent poor; but the mode of ſuch 
proviſion muſt be of poſitive inſtitution. We have eſtabliſhed 
a nobler fund. We have pledged all the landed property of the 
kingdom for the maintenance of the poor, who have in ſome 
inftances exhauſted the ſource, 


The inconvenience ariſing from this cuſtom being confidered 
as a right by the poor, would be infinite; and in doubtful caſes, 
arguments from inconvenience are of great weight. It would 
open a door to fraud, becauſe the labourers would be tempted 
to ſcatter the corn in order to make a better gleaning for their 
wives, children, and neighbours. It would encourage endleſs 
diſputes between the occupiers of land and the gleaner, It 
would raiſe the inſolence of the poor, and leave the farmer with- 
cout redreſs. Experience ſhews that during the time of harveſt, 
the poor employ their time in gleaning, to the great detriment 
of huſbandry. In many places the farmer ploughs the land 
while the ſhacks of corn are upon the ground. Is the cultiva- 
tion of the country to ſtand ſtill while the labourers are glean- 
ing ? | 

It has been alledged as a reaſon for this claim, that the poor 
ought to have a ſhare of benefit, at the time of general rejoicing. 
To this it may be anſwered, that they receive from the adyanced 
price of labour, a recompence in proportion to their induſtry. 


But 
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But to ſanction this uſage, would introduce fraud and rapine, 
and entail a curſe on the country. | 

To conclude, as there is no evidence of this cuſtom of glean- 
ing prevailing uniformly throughout the kingdom, as the prac- 
tice of it is uncertain and precarious, and as it would be attend- 
ed with great public inconvenience, if it were enforced as a right, 
I am of opinion, that it is not part of the general law of the land: 
that the plea is therefore bad, and judgment muſt be given for 
the Plaintiff. | 

WrLisoN, J.—I am of the ſame opinion with my Lord Chief 
Juſtice, and my brother Heath, on the queſtion now before the 
court. 

No right can exiſt at common law, unleſs both the ſubject 
of it, and they who claim it, are certain. In this caſe both 
are uncertain, The ſubject is the ſcattered corn which the far- 
mer chooſes to leave on the ground, the guanzity depends entire- 
ly on his pleaſure. The foil is 4:5, the culture is 6, the 
ſeed his, and in natural juſtice 4s alſo are the profits. Though 
his conſcience may direct him to leave /omcthing for the poor, 
the law does not chlige him to leave any _ The ſubject then 
is uncertain and precarious. 

Next, the perſons c/aiming this right, are vague and unde- 
fined. The term poor is merely relative. Pefore the ſtatute 
of the 43d of Eliz. there was no method of legally aſcertain- 
ing who were of that deſcription. Since that ſtatute, juſtices 
and overſeers are to determine what perſons are of the number 
of poor, to whom alſo muſt be added the qualification of a ſettle- 
ment. It cannot be urged that the demurrer admits that the 
claimants are poor, becauſe a demurrer admits nothing but what 


is well pleaded, and here the matter is / plea-ied on account of its 


uncertainty, 
They who claim this right then, are equally uncertain and 


precarious. 

The practice alfo of gleaning is itſelf uncertain and change- 
able. In ſome counties it is entirely excluded, in others partial- 
ly admitted, and in others modified with every poſſible variety. 

The law of Moſes is not binding on us, except fo far as we 
have thought proper to adopt it. There are many precepts of 


the Goſpel which the law of England does not enforce as obliga- 


tions. It is the duty of every man to . honour bis father and 


«« mother,” but the law of ed has no 2 to compel 
2 | ſuch 
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ſuch Boneur. Charity to the poor is alſo a chriſtian duty, but 
it muſt be voluntary, and cannot be compelled. 

But if there be a igt, there muſt alſo be a remedy if that right 
be infringed. Now if a rich man were to glean in a harveſt 
field, to the excluſion of the poor, they could have no remedy, 
So if a farmer were to give permiſſion to his brother, or friend 
of another pariſh; to glean his fields, the poor of his 6wn pariſh 
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STEEL 
againſt 
HouGurton 
et Ux. 


could have no remedy in law, for what they might think ws : 


right. 

"Mon the authorities are to be conſidered. The paſſage cited 
from the Trials per pais, contains a dictum but not a judicial 
opinion of Sir Matthew Hale. Every one who hears me mult 
acknowledge the impropriety of conſtruing all the converſation 
which paſſes between a judge and the counſel at Ni Prius, as 
legal deciſion, It would in this inſtance be a want of reſpe& to 
the memory of Hale, to argue that he meant to give a ſerious 
opinion on the right of gleaning, when his dium tends only 
to prove that ſuch a right muſt be pleaded, and not given in 
evidence under the general iſſue. Gilbert and Blackflone have 
copied from Hale, In the caſe of the King v. Price, 4 Burr. 
1927. Mr. Juſtice Yates ſays, ** as fo the right of leafing it will 
« be time enough to determine that point when it comes directiy in 
* queſizon. This is a full anſwer to the argument“ that there 
are no caſes on this ſubject, becauſe the cuſtum was too well 
eſtabliſhed to admit of a queſtion.“ 

But it has been farther argued, that the farmer having aban- 


doned the leavings of his crop, the poor are entitled to them. 


Now ſuppoſing a right could ariſe from abandonment, it 


would be in the firſt eccuprer, the property would be as in a ſtate 


of nature, the poor could not have any excluſive right, But the 
truth is, there can be no abandonment, while the property re- 
mains on the ſoil of the owner. It might with as much reaſon 
be urged, that a man had abandoned the property of his horſe, 
who having right of common, had turned him out to paſture. 
For theſe reaſons therefore, I am of opinion that the law ſhould 
not interfere in this caſe, but that every man's conſcience ſhould 


de his law. 


Judgment for the Plaintiff, 
* 
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Where there 


is a promiſe 
«© to pay a 
c hill] of ex- 
Cs change 
c ryithin A 
re fixed time, 
if during 
« that time 
«© no proof be 
brought 
e its being 
already 
% nid, 
though the 
promiſe be 
dae? (no 
roof bein? 
rr avith- 
zn the time,) 
zndthe Plain- 
tiff in an ac- 
tion on the 
bill with an 
inſimul com- 
putaſſent, 
glves evi- 
dence under 
the infimul 
computaſſent 
of the ſpecial 
* Promile, yet 
the Defend- 
ant may alſo 
prove under 
that count, 
that the debt 
for which the 
bill was ori- 
ginally given 
was paid, and 
thereby avoid 
the promiſe 
by ſhewing it 
was without 
conſideration. 


CASES IN TRINITY TERM 


E LME S againſt Wills. 
a SUMPSIT, by the indorſee of a bill of exchange againſt 


the drawer, the bill being refuſed acceptance ad, count 
for money paid—3d, money had and received 4th, Injimul com- 
putaſſent,— | 

Plea General Iſſue, and Set-off,— 

This cauſe came on to be tried before Mr. Juſtice Gould, at 
Hertford Aſſizes in the Summer 1787. 

It appeared in evidence, that the Plaintiff and Defendant had 
mutual dealings together, and had applied to one Raunſiey to ſet- 
tle their accounts, who had accordingly adjuſted all matters in 
diſpute, except the bill on which the action was brought. This 


the Defendant ſaid, he could prove he had paid. Upon which, 


it was agreed that the bill ſhould be depoſited in the hands 
of Raunſley, and if the Defendant brought proof of the payment 
within @ month, the bill ſhould be delivered up to him, if not, 
he promiſed to pay it to the Plaintiff. No proof being brought 
by the Defendant within the month, the bill was delivered to 
the Plaintiff, who brought his action upon it. 

The counſel for the Defendant offered to give evidence that 
the original debt was paid, for which the bill was given, and 
that the Defendant could not within the month find the witneſs 
by whom it might have been proved according to the agreement, 
he having abſconded to avoid an arreſt, 

But this evidence the judge refuſed to admit, holding that the 
Defendant was bound by his agreement to pay the bill, if he did 
not bring the neceſſary proof within the month (a). 

In Michaelmas Term laſt a rule was obtained to ſhew cauſe 
why a new trial ſhould not be granted, on the ground, that this 
evidence ought to have been admitted. Lawrence, Serjt, ſhewed 
cauſe againſt the rule, and Rooke, Serjt. argued in favour of it. 

Now in this term, 


GovuLD, J.—After ſtating the facts, ſaid that he was of 


opinion at the trial, that the plaintiff had a right to prove the 
ſpecial promiſe of the Defendant, under the general count of 
inſimul computaſſent, on the authority of Buller's Ni Prius, 
p. 139, and that promiſe not being performed, was entitled to 
recover, the Defendant not being at liberty to bring evidence 


(a) See 1 Lutw, 663. Cro. Zac. 381. 
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in excuſe for his non-performance, where the undertaking was 
That ſuch an undertaking was upon ſufficient con- 
fideration, he cited the caſe of Amie v. Andrews, 1 Mod. 166, 
and Knight v. Ruſhworth, Cro. Eiiz. 469. 

The reſt of the Court were of opinion, that though this was 
a new promiſe on a ſpecial agreement, and though under a gene- 
ral count of imfmul computaſſent, ſuch a promiſe might be given 
in evidence, yet as in the preſent inſtance it was to pay an old 
debt, the condition not being performed, it was to be conſidered 
only as evidence of the debt, and the effect of it was, to ſhew 
that the Plaintiff had primd facie only, a right to recover. The 
Defendant therefore ought to have been admitted to prove that 
the debt was diſcharged, becauſe by ſo doing he would avoid 
the promiſe by ſhewing there was no conſideration for it. 

Rule abſolute for a New Trial. 


FrRAMPTON againſf PAYNE. 


L E Blanc, Serjt. moved for judgment as in caſe of a non- ſuit, 
iſſue having been joined in this cauſe within the ſix firſt days 
of laſt term, and no notice of trial given. 

Runnington, Serjt. contended that the court would not compel 
the Plaintiff to take two ſteps in the ſame term ; that notice of 
trial is not neceſſary to be given in the ſame term in which iſſue 
is joined. | 

But the Court were of opinion againſt the Plaintiff, as there 
was time enough in the term to have given notice, and therefore 
made the 


Rule abſolute. 


J Adu s againſt Witny and REI). 


HIS was an action of afſump/it brought againſt the De- 
fendants as partners and keepers of a lottery office, to re- 
cover back a ſum of money paid by the Plaintiff, for inſuring 
tickets in the lottery of 1781. 
At the trial the plaintiff was nonſuited, on the ground that 
both parties being engaged in an illegal tranſaction, a court of 
Juſtice could not be called upon to the aid of either. 


* 8 Adair, 


Where iſſue 
is joined 
early in a 
term, notice 
of trial muſt 
be given in 
the /ame tern. 


Money paid 
for inſuring 
tickets in the 
lottery may 
be recovered 
back from 
the keeper of 
the office. 

A contract 
declared by a 
ſtatute to be 
illegal, is 


not made good by a ſub/equent repeal of the flatme. 
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Adair, Serjt. having obtained a rule to ſhew cauſe why the 
non-ſuit ſhould not be ſet aſide, in Hilary Term laft, Bond Serjr. 
ſhewed cauſe, and contended that where a man comes for relief 
to a court of juſtice, he muſt appear to have acted in a lawful 
manner. Here the plaintif had tempted the defendant to inſure 
in defiance of a poſiti ve ſtatute (a). Though the penalty might 
only attach on one, both were in the eye of the law to a certain 
degree criminal. The directory and declaratory parts of a law 
are as much to be attended to as that part which inflits the 
penalty. This law had directed that no ſuch inſurance ſhould 
be made, and if it were made, that the contract ſhould be void. 
When the ſtatute was to be conſidered as acting upon the offence 
itſelf, it ought ts be liberally expounded, to repreſs the evil 
which it was calculated to reſtrain, though when the inflicting the 
penalty was in queſtion, it might only affect the keeper of the 
lottery office. If the conſtruction were otherwiſe, the greateſt 
encouragement would be given to gaming, by permitting the 
gameſter to recover back the money, which he had riſked, The 
true diſtinction ſeemed to be, that where two perſons ated in 
concert to evade the law, neither of them could apply to a court 
of juſtice for relief, unleſs there appeared circumſtances of 
fraud or oppreſſion uſed by one party to the other. This prin- 
ciple is to be collected from the caſes on the ſubject, In (5) 
Jaques v. Golightly the lottery office keeper refuſed to pay what 
the Plaintiff had won, and yet infiſted on retaining the premiums, 
and on this ground the chief juſtice and the court founded their 


deciſion. Notwithſtanding the doctrine laid down by Mr. 


Juſtice B/ackflone in that caſe ſeems to imply that the office 
keeper alone was criminal, it was not neceſſary to decide ſo 
much. In (e) Clarke v. Shee and anotber, Lord Mansfield has 
expreſsly ſaid that both the office keeper and inſurer were equally 
criminal, and alſo that the law will not protect either party, 


except where there has been fraud or deluſion. The ſame diſ- 


tinction is recognized in Lowry v. Bourdieu (d). In the pre- 
ſent caſe the Plaintiff had received all the winnings, and yet came 
before the court to recover back the conſideration on which they 
were paid (e). 

But on another ground the non-ſuit may be ſupported. This 
gaming in the lottery was before the 2 5th of Fuly 1782, and 


(a) 19 Geo. 3. c. 21. repealed by 22 Geo, (e) But Qu. as to this fact, that the Plain- 


3. c. 47. tiff had received all the winnings ? if he 
(5) 2 Blac. 1073. had, perhaps the Court would have given a 
(0) Cowp, 197. different judgment. 


(4) Dougl, 45 1. 
the 
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the action commenced ter that date. All tranſactions of 
this ſort relating to lotteries before that date, are buried in ob- 
livion by the 22 Geo. 3. (a) which repeals all other acts reſpect- 
ing the regulation of lottery offices, and only provides that the 
repeal ſhall not operate upon actions commenced or depending 
before the commencement of the act. The right of action then in 


the preſent caſe is taken away, and it is now the ſame as if gaming 


in the lottery of 1781, had never been prohibited. Miller's caſe 
(6) is an authority to prove, that offences committed againſt a 
repealed clauſe in a ſtatute before its repeal, cannot be puniſhed 
after the repeal without a ſpecial exception. 

Adair in ſupport of the rule. This action is not brought 
upon the 19th Geo. 2. for a penalty, but to recover back money 
paid upon a void and illegal conſideration ; it cannot therefore 
be affected by the repeal of that ſtatute. 

It is a principle of law, that money paid on a void contract 
may be recovered back again, and the queſtion as to the validity 
of the contract mult relate wholly to the time of making it; if 
it was tien void, it is not material by what means it was rendered 
ſo. If it had been originally a good contract, and a ſtatute had 
paſſed to make it void, and then that ſtatute had been repealed, 
the contract would have been ſet up again. But here there was 
originally a void contract, being entered into while the ſtatute 
was in full force, and therefore cannot be made valid by 
the repeal, | 

In the caſe of Lowry v. Bourdieu, the judgment of the Court 
was founded on the circumſtance of both parties being equally 
culpable. Here the keeper of the lottery office is the only per- 
ſon upon whom the prohibition or penalty attaches. In that 
caſe it is true that Mr, Juſtice Bulle? ſaid ©* there is a ſound diſ- 
te tinction between contracts executed and executory,” but that 
was not the ground of the deciſion ; it was the opinion only of a 
ſingle judge however eminent, and is contrary to the caſe of 
(e) Smith v. Bromley, which was on a contract executed. 
Where an action is an affirmance of an illegal contract, and the 
object of it is to enforce the performance of an engagement pro- 
hibited by law, clearly ſuch an action can in no caſe be main- 
tained, But where the action proceeds in d:/afirmance of ſuch 
a contract, and inſtead of endeavouring to enforce it preſumes it 


10 . (e) Cited in the Notes of Jenes v. Barkley. 
(6) 1 Blac. 451, Doxgl, 696. 
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1788. to be void, and prevents.the Defendant from retaining the be- 
— nefit which he derived from an unlawful act, there it js con- 
JaWtis ſonant to the ſpirit and policy of the law that the Plaintiff 
ver ſhould recover. An attention to this diſtinction will reconcile 
and RED. mapy of the caſes on this ſubject, which appear at firſt ſight to 
be ſomewhat inconſiſtent. Cl/arte v. Shee and Fobnſon (a), 
Browning v. Morris (6); and Jaques v. Goligbtiy (c), are ex- 

preſsly in favour of the Plaintiff, and ought to be relied on. 
Cur, vult adviſ. 

In this Term, | 

Lord LouGHxBoRoUGH declared the unanimous opinion of the 
Court, that the objection raiſed on the repeal of the ſtatute 
ought to be over-ruled ; and that the other three Judges /con- 
trary to bis opinion) thought the caſe of Fagues v. Golightly 


good law, and fit to govern the preſent, 
Rule abſolute, 


(% Cowp. 197. (% Cexvp. 790. (c) 2 Black, 1073. 


The End of TRINII V Tx RAI. 


— 
— — 


The Reporter having been favored with the following Caſe, con- 
ceiyes that it will not be unacceptable to the Prof. jfion, though of 

a Date prior to the Commencement of his Undertaking. 
HARRISON again} BULCOCK, and Six Others, | 


E (Hilary Term, 28 Geo. 3. 1788.) 


18 RESPASS for taking the goods of the Plaintiff—Plea 
. General Iſſue.— Verdict for the Plaintiff, ſubject to the 


hoſpital, ab. opinion of the court on the following caſe, 
ee * The Plaintiff at the time when the goods were taken was 


— — — treaſurer of Guy's Hoſpital, in the Pariſh of St. Thomas, South- 
being, is ot apart, By an aſſeſſment made on the 19th of May 1786, he 
. was aſſeſſed to thefland tax for the houſe in which he lived. Five 
of the Defendants were commiſſioners, and the other two col- 
lectors. The Plaintiff appealed to the commiſſioners againſt the 
rate, who diſmiſſed his appeal. On his refuſing to pay the 
ſum aſſeſſed, the goods in queſtion were taken under a war- 
rant of diſtreſs, | 
| The 


IN THE TWENTY-EIGHTH YEAR OF GEORGE III. 
The hoſpital origilliſty conſiſted of only two ſquares, built 


on land demiſed by the mayor and commonalty of London as 
governors of St. Thomas's Hoſpital, to the founder, Thomas Gay, 
in the year 1720. 

By an act of the 11th of Geo. 1. certain perſons were incor- 
porated, in purſuance of the will of the founder, by the name 
of preſident and governors of the hoſpital founded by Thomas 
Guy. 

To whom being 5 the mayor and commonalty of 
London, as governors of St. Thomas's Hoſpital demiſed another 
piece of land, in the pariſh of St. Thomas, Southwark, on which 
many houſes, Fc. ſtood, but which the ſaid preſident and govern- 
ors, by virtue of the powers veſted in them by the act of par- 
liament and the will of the founder, pulled down, and in their 
place built another ſquare in addition to, and communicating 
with the hoſpital, in which ſquare the Plaintiff's houſe is 
ſituated. 

No part of the ground on which the hoſpital now ſtands was 
ever part of the ſcite of St. Thomas's Hoſpital, but this ground 
before the two demiſes of it to the founder, and governors of 
Guy's Hoſpital, was covered with houſes let to different perſons, 
and in the year 1693, and from thence till the — of Guy's 
Hoſpital, was aſſeſſed to the land-tax. 

The houſe in which the plaintiff lived has been conſtantly oe- 
cupied by the * for the time being, for whoſe ſole ole it 
was erected, 

The Plaintiff paid no rent for it, but occupicd it as incident 
to his office. 

Bond, Serj'. on behalf of the Plaintiff contended, that he was 
exempted from payment of the land- tax, in reſpect of the ſcite 
of the hoſpital and the buildings within the limits of it, being 
ſtated to live in a building within thoſe limits. He paid 
no rent for his houſe, but held it as incident to his office, The 
treaſurer is the ſervant of the hoſpital, and as ſuch protected by 
the exception given to the hoſpital. The protection given to 
charities is very ancient. It is to be found in the old Subſidy 
Acts, and was preſerved in the firſt Iand-tax bill of William 
the Third. — The Subſidy Act of the iſt Eliz. (a) contains a 
general exemption of hoſpital property, for it declares that it 
ſhall mot extend to the goods and lands of any hoſpital, &c. uſed 


(a) Runningten's Appendix, vol. 10. p. 163. f. 34. 
| T Vor 
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CASES IN TRINITY TERM 
for the ſuſtentation and relief of the pag. and the 4th of V. 


S M. c. 1. 25. S the ſcite of hoſ- 


pitals, which has been inſerted in all the land-tax bills which 
have been paſſed ſince the revolution, with the material addition 
of any of the buildings within the walls or limits of the hoſ- 


ital.“ From hence it is clear, that the legiſlature has been 


anxious to extend the exemption to the appendages of an hoſ- 
pital, which are inhabited either by the objects of the charity 
ot the ſervants of it. The ſcite of a building means the land upon 
which the building and all its dependencics and offices are ſituat- 
ed. The Stat. 32 H. 8. c. 20. mentions the cite of monaſteries, 
and under that deſcription not only the land upon which the 
walls of a monaſtery were built, but the garden, orchard, and 
all the appurtenances may at this day be exempted from tithes. 
But leſt the term might be ambiguous, the legiſlature expreſsly 


added the words“ any of the buildings within the walls or limits of 


ce the ſaid hoſpitals (a). Now what are theſe buildings? certainly 
ſuch as are neceſſary to the hoſpital. The neceſſity of the ſu- 
perintendance of the chief officers is as obvious as that of the 


' ſervice of the inferior agents, and ſuch officers muſt have a re- 


ſidence ſuitable to their rank. If the treaſurer, chaplain, or phy- 
fician be aſſeſſable, ſo are the porters, gardner, and other ſervants 
who live within the hoſpital. They have all an intereſt of the 
ſame nature, differing only in their reſpective emoluments, 
which are proportioned to their ſeveral employments. They are 


all ſervants, By taxing either, the benevolent intentions of 


parliament would be defeated, for the reaſon of the exemption 
is a regard to the public funds of the hoſpital, which would be 
leſſened by a tax laid upon the ſervants, who would look to the 
public ſtock for repayment. The funds of hoſpitals are but 
barely equal to the charitable purpoſes of their inſtitution. If 
a tax be laid on perſons who will be reimburſed out of the pub- 


lic funds of a charity, the charity itſelf is taxed, 


The land-tax in this inſtance bears no analogy to other taxes. 
Under the window tax the Plaintiff would be aſſeſſable, becauſe 
the act is poſitive that“ all dwelling-houſes ſhall pay.” The 


poor's rate is a tax proportioned by a general eſtimate of the 
property of the rateable occupicr. The Plaintiff could not have 


any. claim, in ſuch caſe on the treaſury of the hoſpital for re- 


(a) Land Tax act, 27 C. 3. ſ. 25. 
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imburſement. But%when charged with the land-tax, he is 
charged only with reſpect to his houſe, 

It is objected, that the part of the hoſpital buildings in which 
the Plaintiff reſides, ſtands upon land which once paid the land- 
tax; and that as a certain fixed ſum mult be raiſed by the pariſh, 
the quota to be paid by each individual, will be encreaſed, if any 
part which has before borne a ſhare of the burthen ſhould be diſ- 


charged. Now it is true that a certain ſum muſt be paid by 


every diſtrict; but whether that ſum is to be collected fron a 


' greater Or leſs number of individuals, depends upon the ſtate of 
property withia the diſtrict, This makes the principal dif- 


ference between the ancient ſubſidy, and the modern land- tax. 
In the caſe of The King v. Toe occupiers of St. Luke's Hoſpital, 


2 Burr, 1064. Lord Mansfield ſays ** Whether property ts charge- 


able by @ rate or other payment, depends upon the will of the 
« proprietor, the owner of a houfe may if be pleaſes, pull it down, 
«© and convert it into a toft : the owner of lands may ſuffer them 


fo lie barren and unoccupied. Tithes and the rights of them vary, 


„According to the different ſpectes of the produce of the land, yet 
« the landbolder may jow it, or plant it, or uſe it, in the manner 
«* he likes beſt, or even not at all, if he fo choojes.” As the parith 
ther! is to pay colleAively a certain ſum, the queſtion in the 
preſent caſe is not between the hoſpital and the public, but 


between the hoſpital and the pariſh ; the ſame contribution will 


be made to the public revenue, from whatever ſource that con- 


tribution may ariſe. 


Le Blanc, Serj, for the Defendants, argued, —1ſt, That the 
Court had no jurſdiction in the preſent caſe, the twentieth 


ſection of the act having made the appeal to the commil- 
ſionets final. 2dly, That the exemption was meant by the 
legiſlature to protect only the buildings of hoſpitals at that 
time appropriated to the immediate objects of charity, and 
not to extend either to ſubſequent acquiſitions, or to thoſe build. 
ings which were erected for the accomodation of the officers. 
This rule has obtained with regard to the poor's rates and win- 
dow tax. Buildings inhabited by the diſtreſſed objects of a poor's 
rate are not aſſeſſed, like thoſe which are occupied by the neceſ- 
ſary officers. There is no reaſon why the Plaintiff ſhould be 
protected from the land-tax when he is liable to the poor's rate 
and window tax. In The King v. Gardner (a), it is expreſsly 
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ſaid that the maſter of Catherine Hall, was rated for his garden, 
upon which houſes had formerly ſtood, and which had been 
purchaſed by the college and added to their lands. 

The hoſpital could not be injured, if the Plaintiff were aſſeſſed, 
for he could have no claim to call upon the funds of the charity 
for reimburſement. The pariſh might be eſſentially injured, if 
the exemption claimed ſhould be allowed and the hoſpital ſhould 
go on to increaſe the buildings belonging to it, as the number 
of perſons to pay the ſum required would be continually leſſened. 
But whether the diſpute be between the pariſh and the Plaintiff 
or the revenue and the Plaintiff, the Jaw is the ſame. 

The opinion of the Court was thus delivered by 

Lord LouGyBoRouUGH.—This being a building within the 
limits of the hoſpital, not let nor yielding any profit, but in the 
occupation of a neceſſary officer, comes under the exemption of 
the act. That there might be no ambiguity in the word ſeite, 
the legiſlature goes on to lay ** any of the buildings within the 
walls or limits of the ſaid colleges, halls, and hoſpitals.” 
None of the buildings therefore within thoſe limits are charge- 
able, unleſs they are charged as ſuch, in ſome other clauſe. of 
the act, and no ſuch clauſe is to be found. 

The tax muſt be either on the owner or tenant of the hoſpital, 
but the Plaintiff is neither owner nor tenant. 

The objection to the juriſdiction of the court is of no 


weight, the appeal to the commiſſioners being alone final, when 
the queſtian ariſes, as to the quantum of the tax, and whether 


lands belonging to hoſpitals, C. were aſſeſſed as ſuch in the 4th 
year of William & Mary, or have been purchaſcd ſince that time. 


Judgment for the Plaintiff, 
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C "A. S . 
ARGUED and DETERMANED 


IN THE 


1798. 


Court of COMMON PLEAS, 


I N 


Michaelmas Term, 


In the Twenty-Ninth Year of the Reign of GzorGe III. 


PEARSON Demandant, Pxars ON Tenant, and 
B ROUGMHA Mu Vouchee. 


N a recovery, a farm called Th:effide, otherwiſe Thieveſhead, 
was deſcribed to be ſituated in the foreft of Inglewood, in the 
_ pariſhes of Heſſet in the Foreſt, and St. Mary's Carliſle, or one of 
them in the county of Cumberland. It was afterwards diſcovered 
that the whole of the ſaid farm was not within the pariſhes of 
Heſjket in the Foreſt, and St. Mary's Carlifie, as deſcribed in the 
recovery, but that part of it was in the parith of Lagonby, in the 
county of Cumberland. 

Bond, Serjt.—moved to amend the recovery, by inſerting ** The 
pariſh of Lazonby,” on an affidavit of the owner of the land, the 
vouchee, ſtating as above, and“ that he meant to include all his 
« eſtates in the county of Cumberland, in the recovery, and that 
he did not know, when he ſuffered the recovery, that any part 
« of the ſaid farm called Threffide, was in the pariſh of Lazonby.” 
In ſupport of this motion he cited Hengel v. Lodge, 2 Black. 
747. and Cruiſe's Eſſuy on Common Recoveries 183. 2d Edit. (a) 

The Court would not onthisaffidavit alone, grant leave toamend; 
but upon reading the deed to lead theuſes, there was found the fol- 


(a) Reported alſo 3 Vi. 154. 
2 
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lowing clauſe . and all other the eſtates, manors, or lordſhips, 


* meſſuages, lands, tenements, and hereditaments, whatſoever, 


* ſituate, lying, and being in the county of Cumberland. This 


was holden by the Court, ſufficient to warrant an amendment, as 


it appeared on the face of the deed itſelf. 
Rule abſolute for the amendment. 


GAWLER v. Jol IE v. 


H E Defendant was bail for one Page, againſt whom the 
Plaintiff ſigned judgment on the 14th of April in Eaſter 


Term laſt, and ſued out ca. /a. teſted the 12th of February, the 


laſt day of Hilary Term, returnable on the 19th of April, to which 
the ſheriff returned non eff invent. On this the Plaintiff took 
out a ſci. fa. againſt the Defendant, teſted the gth of April, the 
firſt day of Eafter Term, returnable the 23d of April, and a ſe- 
cond ſci. fa. teſted the 23d of April and returnable the zoth of 
April. On the 15th of May the Plaintiff ſigned judgment again 
the preſent Defendant, and ſued out a ,. fa. under which his 
goods were taken by the ſheriff, 

A rule was obtained to ſhew cauſe why the proceedings ſhould 
not be ſet aſide, and the goods taken in execution reſtored, the 


ca. ſa. being teſted, the term before Judgment was figned againſt 


the principal. 
Le Blanc, Serjt. ſhewed cauſe, contending that the proceed- 
ings were regular ; that though the ca. /a. was teſted before 


judgment was ſigned, yet in fact it iſſued after; that it was 


common to ſue out writs in Vacation teſted as of the preceding 


term. 
Runnington, Serjt. for the rule, argued that the ca. /a. could 


not regularly be teſted in a term prior to that in which judgment 


was ſigned ; that the ſci. fa. alſo ought to have been teſted the 


day of the return of the ca. ſa. 

Le Blanc in reply. Bail are fixed in law at the return of the 
ca. ſa. but by indulgence, four days notice are allowed. Here 
the bail might have had notice by ſearching in the office, It is 
immaterial when the /c7. fa. was teſted, if there was ſufficient 


time before the return, | | 
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The Court held the proceedings irregular, as they ſaid ſuch 
practice would tend to fix the bail, without giving them an op- 
portunity to ſurrender the principal, and therefore made the 


Rule abſolute, 


SAUNDERSON v. MAR R. 


HE Defendant being an infant, joined with his brother 
7 in giving a warrant of attorney to the Plaintiff, to con- 
feſs a judgment, which was accordingly entered up, and the De- 
fendant taken in execution. In order to procure his diſcharge, 
he alone gave a ſecond warrant of attorney, on which judgment 


was again entered, and he again taken in execution. On this, a 


rule was granted to ſhew cauſe, why the laſt judgment ſhould 


not be ſet aſide, and the warrant of attorney cancelled, on the 


ground, that the Defendant was an infant at the time of giy- 
ing it. 

Marſhall, Serjt. ſhewed for cauſe, a declaration of the De- 
fendant, when he gave the ſecond warrant of attorney, that he 
would take no advantage of his infancy, a promiſe to pay the 
debt, and ſome circumſtances of colluſion between him and 
his brother. 
equitable juriſdiction of the Court; and in Equity, the acts of 
an infant are often confirmed ; ſuch as an agreement to ſettle an 
eltate, and the like. But the Court ſaid, 


Such acts of an infant as are only voidable, are allowed in equity 
to be confirmed, but not ſuch as are actually void, A warrant 
of attorney is of the latter deſcription, which the Court cannot 
make good, though there appear circumſtances of fraud on the 
part of the infant. 


Rule abſolute without coſts. 


This application, Marſhall ſaid, was made to the 


75 


1788. 
— 


GawLER 
an 
JoLLer. 


Mond av, 
Now. I 7th, 


A warrant of 
attorney giv- 
en by an in- 
fant, is abſo- 
lately void, 
and the Court 
will not con- 
firm it, tho? 
the infant ap- 
pear to have 
given it, 
(knowing 
that it was not 
valid, ) for the 
purpoſe of 
colluſion. 


S 


— 8 * 
. — n g 2 4 wang = pt 
- * — . . 


= yy 2 


76 
1788. 
— 


Wedneſday, 
Nov. 19th. 


An articled 
clerk to an 
attorney, 
cannot be 


bail, 


Wedneſday, 
Nov. 191th. 


Bail to the 
ſheriff are li- 
able, beyond 
the ſum ſworn 
to and coſts, 

to ſatisfy the 
whole debt 
due, to the 
full extent of 
the penalty of 
the bail- 
bond. 


CASES IN MICHAELMAS TERM 
\ 


LAING v. CUNDALE. 


OTION to juſtify bail It was objected by Bond, Serjc. 

that one of them was an articled clerk to an attorney. 
The Court, on conſidering the rule (a) made on this ſubject, 
held that being for the protection of attornies, it extended to 


their articled clerks as well as themſelves, and 
Rejected the bail. 


(a) Mich. 6 Geo. 2. It is ordered by | Collection of rules and orders of the 
the Lord Chief Juſtice, and the reſt of the | Court of Common Pleas, 8vo. edit. 1739. 


juſtices of this Court, that from and after | page 258. | 
the laſt day of this term, no attorney of this The ſame practice prevails in B. R. Bou- 


or any other Court, or any perſon practiſing | logne v. Vautrin, B. R. T. 18 Geo. 3. cited 
as ſuch, ſhall be bail in any ſuit or action | in a note, Dongl. 466. laſt edition, 


depending in this Court, 
N & 
* - 
M1rTcasrr and Others Aſſignees of RoßRRT SO 
v. GIBBONS, 


HE Defendant being arreſted at the ſuit of the Plaintiffs, 

for 50/. and upwards” found bail, who entered into 
the common bail bond to the ſheriff, in the penalty of 100/. 
The Defendant. not appearing, the bail paid to the Plaintiff's 
attorney 50 J. and offered to pay the coſts, which the attorney 
refuſed to accept, unleſs they would pay 29/7. more : the Plain- 
tiff's debt being in fact 79/. The bail not thinking themſelves 


anſwerable for more than the ſum ſworn to and coſts, refuſed 


to pay the overplus. The bond was aſſigned, and an action 
brought. 

On which, a rule was granted to ſhew cauſe, why the bond 
ſhould not be given up, the ſum ſworn to, having been paid, 
and a tender made of the coſts. | 

In ſupport of this cule, Bong, Serj'. contended, that the bail 
were liable to no more than the ſum ſworn to and coſts ; that 


the ſtat. 12 Geo. 1. (a) had expreſsly prohibited the ſheriff from 
taking bail to a greater amount; if he were to do fo, he would 
be ſubject to the penalty of the ſtat. 23 Hen. 6. as having acted 
galore officii (6). The caſe of Fackſon v. Haſſeli (c), ſhews that 


(#) Cap. 29. (5) Cap. 9. (e) Dougl. 339, i 
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bail are not liable to more than the ſum ſworn to and coſts; in 
the preſent caſe, 501. was the ſum ſworn to, and the coſts 
had been tendered. Where indeed a judge makes an order 
to hold to bail, it is a matter of diſcretion in him to decide in 
what ſum the bail ſhall be liable, but the liability of bail taken 


by the ſheriff, is determined by the ſum indorſed on the writ. 


If the ſheriff were to take zo bail, he would be only anſwerable 
for the ſum ſworn to, and coſts. 

Adair, Serj*. argued againſt the rule, that by the conſiant prac- 
tice of the Courts, bail were bound in double the ſum ſworn to. 
The ſtat. 12 Geo. 1. prohibits the ſheriff from taking more than 
double the ſum. Where damages are uncertain, as in caſes of 
tort, there they are meaſured by the diſcretion of the judge, but 
where they are certain, as in caſes of contract, the oath 
of the Plaintiff is to prevail, and then double the ſum is re- 
quired. But why require double the ſum, if only the fingle 
demand is to be recovered ? 

The Court took time to conſider till the next day, when 
judgment was delivered as follows, by 

Lord LouGnuBoRouGH,.—We have conſidered this ak and 


find the practice for more than fifty years paſt, to have been, 


that the bail are liable to the whole extent of the penalty of 
the bond, to ſatisfy the debt really owing to the Plaintiff. 
Soon after the 12th year of George the Firſt, namely, in the 
1ſt of George the Second, the caſe of Turner v. Bailey aroſe, 
which was on a motion to {et aſide a judgment obtained upon a 
bail-bond ; the Defendant inſiſted, that ſuch an action could 
not be maintained, becauſe the bail- bond was taken in more 
than double the ſum the Plaintiff had ſworn to be due; the 
Court ſeemed to be of opinion, that if the judginent was regular, 
the point about taking more than double the ſum, could not 
come in queſtion ; but that this caſe might be ſettled, they 
put it off till the next term, it being a new point on the a& of 
the 12th Ges. 1. c. 29. but the parties having agreed, the point 
was not then ſettled : ſubjoined to this caſe which is reported 
in C:oke's Caſes of Practice (a), is the following note, © It ſeemed 
* to be agreed. that the bail-bond may be taken in double the 
% ſum ſworn due.” The next caſe was in the third year of 
George the Second, reported in Fortſeue Aland (b), and which 
was a demurrer to a declaration on a bail-bond, it appearing that 


(a) Page 43. (3) Jenyns v. Gooftrey, Fortef. 366. 
X 5 the 
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the writ was for 30/7. and the bond for 4o/.; it was contended 


that ſince the new a& (meaning the 12th of Ges. 1.) the bond 
was void, being for more than the ſum in the writ: but the 
Court held it was not void, and that the a& was direQory to the 
ſheriffs : and of this opinion were the Court of Exchequer. In 
the 11th of George the Second, the ſame queſtion came before 
the Court in the cafe of Male v. Mitchell (a), in which, though 
the Court ſeemed to think that the ſheriff had done wrong in 
taking the bail-bond in more than double the ſum ſworn to, 
yet they ſaid, it would have been right for the Sheriff to have 
taken the bond in double the ſum ſworn to, and indorſed on the 
writ. There is alſo a caſe in Mr, Juſtice Blackſtone's Reports (5) 
on the ſame ſubject, in which a motion was made to ſtay the 
proceedings on a bail-bond, the Defendant having paid his 
principal's whole debt, and his own coſts, all except 40s, which 
he had tendered : but the Court on confidering precedents, held, 
that the coſts of the action againſt the principal and the other 
bail muſt alſo be paid, before the proceedings could ſtay, We 
have likewiſe conſulted the officers of the Court, who ſay that 
it has always been the received practice, that the bail are liable 
to the utmoſt extent of the penalty of the bail-bond, as far as 
juſtice requires, for the payment of the whole debt due, and 
the coſts. 

Finding therefore the practice to be thus eſtabliſhed, we do 


not feel ourſelves authoriſed to ſet it aſide. 
Rule diſcharged, 


(a) Pra. Rez. of C. D. 67. ) Walker v. Carter, 2 Black. 816. 


SPENCER PU. GOT RE a. 


H1S was an action for words, tried before Lord Lough- 

_ borough, at the Sittings, at Weſtminſter, after laſt Trinity 
Term. The declaration conſiſted of ſix counts, the firſt five of 
which, were for accuſing the Plaintiff of being a dig-/tealer, and 
ſtealing a dog of the Defendant, and the laſt, for maliciouſiy and 
awithout probable cauſe giving information before a juſtice, that 
there was cauſe to ſuſpect that a dog which had been ſtolen from 
the Defendant, was concealed in the houſe of the Plaintiff: 
cauſing the juſtice to iſſue a ſearch-warrant, and a conſtable to 
enter the houſe and ſearch for the dog, which was neither found 
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in the houſe, nor there concealed; nor was it otherwiſe in the 
poſſeſſion or cuſtody of the plaintiff, &c. 


Plea—Not guilty ; on which iſſue was joined. —2d, Juſtifica- 


tion, that the words ſpoken were true. Replication, de injurid 


us proprid abſque tali, &c. on which alſo iſſue was joined 


At tne trial, there was ſufficient evidence to ſupport the 
counts for the words, it appearing that they were ſpoken, after a 


ſearch had been made in the Plaintiff's houſe, where the dog was not 


found: but it alſo appeared, that there was probable cauſe for 
the Defendant's ſuſpicion, and of courſe for his applying to the 
Juſtice for a ſearch-warrant. Lord Loughbrrough therefore di- 
reed the jury to find for the Plaintiff, on the counts for the 
words ſpoken, and for the Defendaut on the laſt. But they 
found a general verdict for the Plaintiff with 15. damages, and 
405. Colts, ; 

A rule having been granted to fhew cauſe, why the verdict 
ſhould not be entered for the Plaintiff, on the firſt and ſecond 


counts only, agreable to the notes of the Chief Juſtice, or why 


it ſhould not be ſer aſide, and a new trial granted. 

Le Blanc, Serj*. contended that a general verdict having been 
faund, the Court could not interfere to enter it on any particular 
count, and determine on which part of the evidence it was 
grounded. To enter it on any particular count, it muſt appear 
from the notes of the judge, that the evidence applied only to 
that count, To grant a new trial, it muſt appear from the evi- 
dence, that the jury could not t find the verdict which they have 
found. 

Cockell, Serjt. in favor of the rule, WE that the laſt count 


was not ſupported by evidence. There was no proof of malice, 


the Defendant had good ground to apply for a ſearch-warrant. 
The Court ſaid, they could not alter a verdict, unleſs it clearly 
appeared on the face of it, that the alteration would be agre- 
able to the intention of the jury ; and that the proper remedy in 
this caſe was a New Trial. 
It was then recommended to the parties to agree to a New 


Trial; which they afterwards did, and accordingly the 


Rule was made abſolute for a New Trial. 


- 


1788, 
— 
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. 
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Although an 


exception to 


bail has been 
regularly en- 
tered, and 
the Defend- 


ant's attorney 


having had 


verbal notice 
of it proceeds 
by giving 
notice of juſ- 
tification,and 
attempting to 
juſtify, yet 
notice 77 
coriting of 


ſach excep- 


tion muſt 
bave been 
given, to 
make the 
theriff liable 
to an attach- 
ment for not 
bringing in 
the body. 


Where there are two parties, and one of them takes a ſtep, 


former waives the obligation which the latter was under, as 


' CASES IN MICHAELMAS TERM 


1 


Coun v Davis. 


N exception to bail was regularly entered in the Filazer's 

Book, of which the Defendant's attorney had verbal notice, 
but afterwards proceeded by giving notice of juſtification, and 
attempting to juſtify bail who were rejected. The. rule for 
bringing in the body having expired, and no bail being juſtified, 
an attachment was granted againſt the ſheriff (a), 

A rule was obtained to ſhew cauſe why this attachment ſhould 
not be ſet aſide, on the ground, that a written notice of excep- 
tion was not given to the Defendant's attorney. 

Adair, Serjt. ſhewed cauſe, arguing that under the circum— 
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ſtances of this caſe, the neceſſity of a written notice was waived, 


as the attorney for the Defendant had received verbal notice of 
the exception beipg entered, and bad afterwards himſelf given 
notice of juſtification, and in fact attempted to juſtify. He 
alſo contended that notice of juſtification, was an admiſſion that 
notice of exception had been given. | 
Bond and Lawrence, Serj*. ſupported the rule. To ſhew 
that the practice of giving notice in writing was ſtrictly to be 
obſerved, they cited the caſes of Sarchwell v. Lawes, 2 Barnes 
61, and Goſwell v. Hunt, 2 Barnes 83 (6). They alſo urged, 


that there was no waiver by the Defendant ; but even if there 
had been a waiver on is part; ſtill the irregularity was not 


cured, as relating to the ſheriff; for though AQuiſaue poteſt 
* renunciare juri pro ſe int roducto, yet a third perſon could not ; 
be affected by ſuch a renunciation, particularly one who {toad x 


in a criminal view; in which a ſheriff ſtands, under an attach— 


ment for contempt, 
Per Cur, 


previous to which the other ought to have taken a ſtep, the 5 


between themſelves, but not as relating to a third perſon. Here 
the Waiver by the Defendant, if it were one, was not a waiver by 


a 
the ſheriff, The rule ought to be ſtrictly followed to prevent 
confuſion. | 

Rule abſolute. ; 

\ 

(a) Aue g. Thereld v. Fiſher, () Ogavo Edit. J 
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IN THE TWENTY-NINTH YEAR OF GEORGE III. 


WilliaMs v. MILLINGTON. 


HE Plaintiff was an auctioneer, and employed by one Crown 

to ſell his goods by auction. The ſale was at the houſe 
of Crown, and the goods were known to be his property. The 
Defendant bought goods to the amount of 7/. gs. 6d. and 
after packing them in a cart, which he had prepared ready at 
the door, paid the Plaintiff 21. 45. 6d. in caſh, and put a re- 
ceipt into his hand, for five guineas as for a debt due from 
Crown to the Defendant. While the Plaintiff was heſitating 
about the propriety of taking the receipt in payment, the De- 
fendant drove off the cart with the goods. 
Plaintiff being called upon by Crown, paid to him (who refuſed 


Afterwards the 


to accept the receipt) the whole ſum for which the goods 
were ſold to the Defendant, and brought this action to recover 
the five guineas, in lieu of which the receipt was offered. 

The declaration was for goods fold and delivered, with the 


uſual money counts. 


Plaintiff. 


Plea General Iſſue. Verdict for the 


A rule was granted to ſhew cauſe, why this verdict ſhould not 


be ſet aſide, and a non-ſuit entered. 


In ſupport. of which rule, Adair, Serj*. argued, that as the 


goods in queſtion were known to be the property of Crown, 


and ſold as ſuch, the Plaintiff was not intitled to bring an 


action for goods ſold and delivered. 


He allowed, that where the 


poſſeſſor was the only viſible owner, he might maintain this 
action, but here, public notice was given, that Crown was the 


The Plaintiff himſelf printed the propoſals of ſale, 


OWNner. 


which was actually holden at the houſe of Crown. 


The goods 


were liable to every demand againſt Crown both at law and in 
equity, as much as if they had been bought of Crown himſelf, 
and he only, not the auctioneer, would have been anſwerable 


for a reſuſal to deliver. 


owner for more than he had actually received, 


The payment of the money to Crown 
by the Plaintiff, was in his own wrong, and therefore cannot 
be the foundation of an action, he could not be liable to the 


If the Plaintiff 


were permitted to maintain this action, the vendee would be de- 
prived of the benefit of a ſet-off againſt the owner, and manifeſt 


injuſtice 


would enſue, 


1 


Marſhall 
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An auction- 
eer employ- 
ed to ſell the 
goods of a 
third perſon 
by auction, 
may main- 
tain an ator 
for goods fold 
and delivered 
againſt a 
buyer, tho? 
the ſale was 
at the houſe 
of ſuch third 
perſon, and 
the goods 
were known 
to be his pro- 
perty. 


82 


1788. 


On 


CASES IN MICHAELMAS TERM 


Marſhall, Serj*. alſo fupported the rule, he contended, that 
as the owner of the goods might have brought this action 


Wirriaus apainſt the Defendant, ſo it was clear that the auctioneer could 


MiILLINS G. 


TON, 


not bring it, becauſe it is a rule of law to which there is no ex- 
ception, that ſeveral perſons cannot maintain diſtin and ſeparate 
actions on the ſame contract, againſt the ſame Defendant. The 
inconvenience ariſing from different perſons bringing ſeparate 
actions on the ſame contract, would be, that while the action 
was brought by one, the Defendant might pay the other, and 
give the payment in evidence under the general iſſue, The 
law abhors multiplicity of actions, and therefore wherever it 
appears on record, that two writs have been ſued out againſt 
the ſame Defendant, for the ſame cauſe, the ſecond ſhall abate. 
If two perſons could bring ſeparate actions for the ſame thing, 
as neither could have a priority, each might proceed at the ſame 
time, and the right being equal in both, neither could be 
pleaded againſt the other; if either could be pleaded againſt the 
other, each might be reciprocally, and then both muſt abate. 
If Crown were now to bring an action againſt the Defendant, 
the preſent action depending could not be pleaded in abatement; 


ſuch. a plea would be bad, (becauſe it would admit that the firſt 


Plaintiff had a right to ſue, and if ſo, the ſecond had not,) and 
would amount to the general iſſue. If the auctioneer has a 
right to ſue, it muſt be on a preſumption that he gave the credit 
to the buyer, but if he gave the credit he alone can ſue. If the 
goods were not delivered to the buyer, the owner would alone 
be liable to an action. The auctioneer never had poſſeſſion of 
them, as they were ſold on the premiſes of the owner. All the 
precedents of declarations ſhew that the owner muſt be ſued. 
The caſe of a factor ſtands upon very different grounds, ariſing 
from the cuſtom of merchants and convenience of com- 
merce. But the law relating to factors is not in favour of the 
preſent Plaintiff; for though a factor to one beyond ſea may 
maintain an action in his own name for goods fold, being the 
only viſible owner, according to the doctrine laid down in 
Buller's Nifi Prius (a), yet in general, a factor is a mere agent or 
ſervant to the principal, and has only the cuſtody of the goods, 
the property remaining in the principal. Cowp. 255. 
The next point is, whether the Plaintiff can maintain the 
count for money paid, for the ſum he paid to Crown, after he 


a. Gonzales v. Sladen, p. 130, . 
3 had 
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IN THE TWENTY-NINTH YEAR OF GEORGE III. 


had notice from the Defendant not to pay it. One of the firſt 
principles of law is, that an a//umpfit cannot be raiſed by pay- 
ment of the debts of another againſt his will, 1 Term Rep. B. R. 
20. Nor does it lie in the power of any man at his election, 
to vary the rights of two other contending parties, When 
Crown refuſed to take the Defendant's receipt in payment, the 
Plaintiff knew the ſubject of contention between them, and 
therefore, as he was not bound to pay more money than he had 
actually received, he elected, by paying the amount of the re- 
ceipt, to deprive the Defendant of the benefit of his claim on 
Crown. 

Bond, Serj*. againſt the rule made two points, 1. Whether 
the Plaintiff could maintain this action. 2. Whether the De- 
fendant might not have given evidence of the debt due from 
Crown. NT 

As to the ſecond point, he contended, that though under the 
general iſſue, evidence of the debt could not be given without 
flotice of ſet-off, yet the Defendant might have averred, that 
the plaintiff was the agent of Crown, then ſtated the debt, and 
pleaded payment of the refidue. That in an action on a bond 
brought by a truſtee, the Defendant had been permitted to 
plead a debt due to him from the ce/iur que truſt (a). This 
was a liberal conſtruction of the ſtatutes of ſet-off, and of 
which the defendant might have availed himſelf; no objec- 
tion therefore could be made by him on this ground, to the 
preſent action. | | | | 

The only queſtion then was, whether the Plaintiff could 
maintain an action for goods, fold, and delivered, and money 
paid? An auctioneer is not a mere ſervant, but a ſpecial 
bailee, and has a ſufficient property in goods which he is to 
ſell, to maintain trover, and rebut a proſecution for felony. 

As to multiplicity of action, the Law equally abhors circuity 
of action, and will not admit trifling diſtinctions. If two ac- 
tions were brought for the ſame cauſe againſt the ſame perſon, 
the Court would interfere and relieve upon affidavit. Here only 
one action was brought. If a carrier has a commiſſion to ſell 


goods, he has a ſpecial property in them, and may maintain an 


action for goods fold and delivered. An auctioneer is upon 
the ſame footing, both being ſpecial bailees. It is the daily 
practice for auctioneers to bring actions of this kind, whether 


(a) Winch Y, Keeley, Term Rep. B, R. vol, 1. FO 619, | 
| they 
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they are conſidered as agents only, or as ſelling in their own 
names. Tatterſall the auctioneer of horſes has often brought 
actions againſt the buyer. So a merchant employed to ſell 
the produce of an eſtate in the Meſt Indies, though without a 
commiſſion del credere, may, and often does, bring an action in 
his own right againſt a purchaſer. An auctioneer has fre- 
quently been made Defendant, and if he may be Defendant, 
he may alſo be Plaintiff, Law v. Skinner, 2 Black. 996. The 
Plaintiff alſo is intitled to recover the money which he has 


_ wrongfully paid on a count for money had and received. Moſes 


v. Macfarlane, 2 Burr. 1005, The authority cited from the 
Term Reports, B. R. 20, is not applicable to this caſe, here be- 
ing an implied contract. 

Adair replied, that the only queſtion was, whether a ſpe- 
cial property in goods, was ſufficient to ſupport an action 
founded on contra, He admitted, that in caſes where an in- 
jury was done, an action on the tor: might be maintained. 
He alſo admitted, that where the auctioneer was the only oſ- 
tenſible owner, there perhaps he might bring an action on the 
contract of ſale; as in the caſe of the Veſt India merchant, * 
where the real owner was unknown. But in the preſent caſe, 
as the goods were ſold on the premiſes of the owner, and as it 
was publickly declared, that they were his property, the Plain- 
tiff could not make a contract in his own name. The mode of 
ſale made the whole difference. The caſe of (a) Simon v. Me- 
tivier, is an authority to ſhew, that an auctioneer is only the 
channel through which the vendor contracts with the vendee, 
and that being an agent for both parties, he cannot have a 
ſufficient intereſt in the goods to maintain this action. 

Lord LouGRHBOROVUGH.— This caſe ariſes on circumſtances 


which do not often happen, the Defendant having practiſed a 


trick upon the Plaintiff by driving off the goods in a cart, and at 

the ſame time holding out the money in fight, together with 
the paper containing a receipt for the debt due from Crown the 
owner. Though the Defendant ſhall not be ſuffered to avail 
himſelf of ſuch conduct, yet I entertain no fort of doubt on 
the general queſtion, being extremely clear, that an auctioneer 
has a poſſeſſion, coupled with an intereſt, in goods which he 
is employed to ſell, not a bare cuſtody like a ſervant or ſhcp- 


man. There is no difference, whether the ſale be on the pre- 


(a) 3 Burr. 1921, more accurately reported in B. N. P. 280, 
miles 
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miſes of the owner, or in a public auction room, for on the 


premiſes of the owner, an actual poſſeſſion is given to the auc- 


85 


1783. 


— 


tioneer and his ſervants by the owner, not merely an authority WIIIIans 
to ſell. I have ſaid a poſſeſſion coupled with an intereſt : but 1 


an auctioneer has alſo a ſpecial property in him, with a lien 
for the charges of the ſale, the commiſſion, and the auction 
duty, which he is bound to pay. In the common courſe of 
auctions, there is no delivery without actual payment, if it be 
otherwiſe, the auctioneer gives credit to the vendee, entirely at his 
own riſque. Though he is like a factor therefore in ſome inſtan- 
ces, in others, the caſe is ſtronger with him than with a factor, 
ſince the law impoſes the payment of a duty on him, and the 
credit in caſe of a delivery, without the recompence of a com- 
miſſion del credere. It is not a true poſition, that two perſons 
cannot bring ſeparate actions for the ſame cauſe: The carrier and 
the owner of goods may each bring actions on a 7or7t; the factor 
and owner, may each have actions on a contract. I am there- 
fore upon the whole, decidedly of opinion that this action may 
well be maintained. 

GouLD, J.—I have liſtened attentively to what has been 
delivery my Lord Chĩef Juſtice, and have no doubt but that 
the law 1s preciſely as he has ſtated; I ſhall therefore only ſay, 
that I entirely agree with him in opinion. 

HAT, J.—I am of the ſame opinion. It is the ſame thing, 
whether goods be ſold on the premiſes of the owner, or in an 
auction room; the poſſeſſion is in the auCtioneer, and it is he 
who makes the contract; if they ſhould bs ſtolen, he might 
maintain treſpaſs, or an indictment for larceny : he therefore has a 
ſpecial property in them, which is all that is neceſſary to ſup- 


port this ation. It was ſaid, that the caſe of Simon v. Metivier 
proved, that an auctioneer was only the channel through which 


the contract was made between the buyer and ſeller; but this muſt 
be taken ſecundum ſubjectam materiem; though he is an agent 
to ſome purpoſes, he is not fo to all: he is an agent for each 
party in different things, but not in the ſame thing: when he 
preſcribes the rules of bidding, and the terms of the ſale, he is 
the agent for the ſeller, but when he puts down the name of 
buyer he is agent for him only. Here the depolit was to be 
paid to the auctioneer, who had a ſufficient property to main- 
tain this action. 

Wir sox, J. I am inclined to think this verdict properly found, 


though I am by no means fo clear as my brothers; I ſhould 


2 there- 


TON. 
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therefore have wiſhed to pive it further conſideration. I think 
the verdi& right, becauſe the Defendant having contracted 
with the Plaintiff for the goods, ſhall not be permitted to fay 
that the Plaintiff had no right to contract: having the benefit, 
property and poſſeſſion of them, it ſhall not lie in his mouth to 
diſpute the validity of the contract: he who claims under the 
Plaintiff ſhall not ſay, I will not pay, becauſe you had no 
« property in the thing ſold.” Without doubt the right of 
Crown, was ſuperior to that of the Plaintiff; how far he might 
be preferred to the Plaintiff in bringing the action, or how far 
a notice from him to the buyer not to pay, would prevent the 
auctioneer from maintaining this action, might be fit to be 
conſidered. But the Defendant had no right to put any 
owner forward, in order to prevent the auctioneer from 
having this remedy. It ſtruck me as material that the 
goods were ſold on the premiſes of the owner, and in his 
name; as if it were with im that the contract was made. In 
the North of England, where cattle are often fold by auction, 
it would be thought a ſtrange thing if the auctioneer could main- 
tzin ſuch an action as this: there he is employed merely to ſel] 
cattle on the premiſes, and is not conſidered as having any ſort of 
intereſt in them. Where indeed the auctioneer has rooms for the 
purpoſe of ſelling, he is anſwerable to the owner, and has 2 
ſpecial property. The Plaintiff alſo in the preſent caſe, might 
have had a ſpecial property, but I rather doubt whether that 
would give him a right to diſpoſe of the abſolute property, upon 
which the action for goods fold and delivered is founded. 1 
therefore think the verdict right, inaſmuch as the party who has 
gained poſſeſſion of the goods, ſhall be eſtopped from ſaying, 
to avoid a juſt payment, that there was no property in him from 
whom that poſſeſſion was derived. Another circumſtance alſo 
in favor of the Plaintiff is, that every part of the declaration is 
proved. Property is not ſtated to be in him, becauſe it is im- 
plied by law, but only that the goods were ſold and delivered by 
him to the Defendant ; this is proved, and affords a ſtrong rea- 
ſon why the Defendant ſhould not be permited to diſpute the 
effe of the ſale and delivery. | 
3 Rule diſcharged. 
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TowrEsRs v. PoW EL & Ux. 


N Michaelmas Vacation 1787 a capias ad reſp. was iſſued in 
A this cauſe, returnable on the OFave of St. Hilary, to which 
the Defendants appeared. On the laſt day of Eaſer Term, the 
Plaintiff obtained a rule for time to declare, until the firſt day 
of Trinity Term; and then a rule for further time till the laſt 
day of Trinity Term; but not having declared in that term, 
the Defendant in the Vacation ſigned judgment of non pros : as 
of Trinity Term. | | ; 

Runnington, Serjt. obtained a rule to ſhew cauſe why this 


judgment ſhould not be ſet aſide, the Defendant not having 


given 4 rule to declare. 


Againſt which, Le Blanc, Serj*. urged that the judgment was 


regular ; 

1ſt, Becauſe by a rule of Court of Hilary Term in the gth of 
Anne (a), where the Plaintiff does not declare within two 
terms after the return of the writ, the Defendant muſt ſign 
judgment of Non pros in the Vacation after the ſecond Term; 
he cannot wait therefore till the next Term. 

2dly, Though where further time has not been granted, a 
rule to declare is neceſſary to be given previous to ſigning judg- 
ment, yet where ſuch time has been granted, there a rule to 
declare is not neceſſary. The plaintiff having himſelf obtained 
time, is preſumed to know when he ought to declare, without 
notice from the Defendant. On the ſame principle where a 
Defendant has had time to plead, and has neglected ſo to do, 
the Plaintiff may ſign judgment without giving him a rule to 
plead. Starke v. Wilkes, 1 Crompt. Prac. 166. 

Runnington in ſupport of the rule. At the end of the ſecond 
Term the Plaintiff may of courſe have a rule for farther time, 
from the Secondaries, but if a rule be given by the Defendant 
to declare, a ſummons may be taken out before a Judge, who 
will grant farther time at his difcretion. Where the Defen- 
dant does not give a rule to declare, the Plaintiff has till the 
Eſſoign day of the third Term to deliver or file his declaration. 
Prac. Reg. C. B. 121. The reaſon why a rule to plead is not 


(a) See Rules, Orders, and Notices of the Court of Commn Pleas, fol, Evit. 1742. 
| neceſſary 
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neceſſary for a Defendant, who has obtained time, is * by 
ſo doing he admits himſelf to be in court. 

Per curiam. The Plaintiff having himſelf obtained time to 
declare, has no right to call upon the Defendant for notice. 
Where time to plead has been given, no rule to plead is ne- 


ceſſary, and the caſe of declaring, bears in this reſpect a ſtrict 


T har/day. 
Nov. 27th. 


The indorſee 


of a bill of 
exchange 
having re- 
ceived part 
of the con- 
tents from 
the drawer, 
cannot re- 
cover more 
than the re- 
ſid ue from 


the acceptor. 


Where the 
drawer pays 
the whole, 
the acceptor 
is entirely 


diſchar ged. | 


analogy to that of pleading, 
| Rule diſcharged. 


BacoN b. SE ARLES. 


SSUM PSIT by the Indorſee of a bill of exchange 
againſt the Acceptor. 

The bill was drawn for 95 J. 103. by one Seymour on the De- 
fendant, payable to his own order, by him indorſed to the 
Plaintiff, and accepted by the Defendant after it became due, 
Seymour the drawer paid the Plaintiff 60/7. 105. as part of the 
contents; the Defendant paid the reſidue with intereſt into 
court, and pleaded the general iſſue. 

This cauſe was tried before Lord Loughborough at Guildhall, 
at the Sittings in the preſent Term, and a verdict found for the 


Defendant, with leave to move the court to enter a verdict for 


the Plaintiff. 


This motion was accordingly made by Bond Serj, who con- 


tended that the payment by the Drawer was not a diſcharge of 
the acceptor, he having by his acceptance made himſelf liable 
to the holder of the bill. The contract between the Indorſer 
of a bill and the Indorſee was, he argued, totally different from 
that between the Drawer and Acceptor; the former being 
merely a contract of indemnity, but the latter, an undertaking 
that the acceptor has effects of the Drawer in his hands to the 
amount of his acceptance, by which he gives currency to the 


bill, and makes himſelf liable for the whole. Parminter v. 


Symons, 4 Brown's Parl. Caf. 604. 1 Will. 185. The pay- 


ment of the drawer in the preſent caſe gave him a lien on the 


bill, for the ſum he had paid; the holder alſo had a lien for the 


whole amount; but as a perſonal contract cannot be ſevered, 


and made the ground of two actions; the holder muſt bring 


the action for the whole, and be conſidered as a truſtee for that 
| 3 | . part 
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part which the drawer had paid. Johnſon v. Kennion 2 Wil. 
262. Hawhkins v. Cardy. Lord Raym. 360. 

Wirson, J —Mentioned the caſe of Beck v. Robley (a), as 
being contrary to Bond's argument. 

Lord LouGuBoRoUGH.— When a bill of exchange is drawn, 
the drawer orders the acceptor to pay fo much of his money to 
a third perſon ; but if he anticipates the acceptor, and pays 
the money himſelf, he thereby releaſes the acceptor from his 
undertaking ; ſo that if the acceptor were*to pay the bill after 
notice given him that the drawer had already paid it, an action 
would lie for the drawer againſt the acceptor to recover back the 
money ſo paid. Another reaſon which weighs much with me 1s, 
the great miſchief which would enſue to merchants, among 
whom accommodation bills are circulated to a vaſt extent, if 
after a bill had been taken up by the drawer, the acceptor ſhould 
be liable to be called upon for payment. 

GovLD, J.—The doctrine contended for would go the length 
of proving, that the holder of a bill having received the whole 
money from the drawer, might recover it again from the 
acceptor. 


(a) Beck again/t RopLey, Tr. 14G. 3. | here the bill was indorſed to Brown, whe 


B. R. 

Indorſee of a bill of exchange againſt the 
acceptor. It appeared in evidence, that 
Brown drew a bill of exchange upon Rotley, 
payable to Hodg/on or order; which was ac- 
cepted by Rebley, and indorſed by Hodg ſon. 
Not being paid when due, Hodg ſon re- 
turned the bill, and Brown took it up, 
Hodg Jon's indorſement ſtill remaining. Brown 
afterwards gave the bill to Beck, as a ſecu- 
rity for money, -and when he gave it, ac- 
quainted Beck with the whole tranſaction, 
but did not tell him whether Robley had 
effects in his hands. Upon this evidence 
the jury found a verdict for the Defendant, 


being of opinion, that the acceptor was diſ- 


charged by Brown's taking up the bill, 
and that there was an end of its negotia- 
bility, 

Mansfield moved for a new trial, In the 
ground that the jury had miſtaken the Jaw, 
He inſiſted, that the drawer of a bill, which 
in a courſe of circulation came back to his 
hands, might maintain an action as in- 
dorſee; (Mr. J. Agbarſt ſaid he remember. 
ed ſeyeral inſtances of ſuch actions) And 


might either have maintained his action as 
indorſee, or put it again in circulation, un- 
leſs the acceptor's refuſal to pay could pre. 
vent the negotiability of it, which certainly 
could not be the caſe. 

Wallace, contra. A bill of exchange is 


payable at a given time, and is till that 


time negotiable. If payment is then re- 
fuſed, it goes back to the drawer, and when 
he has taken it up, there is an end of it. 
If it were otherwiſe, Hodg/ſox would be 
liable, who certainly never meant that his 
name ſhould give a title to the bill after 
it had been returned to the drawer. 

Lord MansFiteLD.—l firſt thought at the 


trial, that the action was maintainable, but 


am now clearly fatisfied, that the i1ry did 


right. When a draft is given, payable to 
A, or order, the purpoſe is, that it ſhall be 
paid to 4. or order; and when it comes 
back unpaid, and is taken up by the draw- 
er, it ceaſes to be a bill. If it were nego- 
tiable, Hedg ſen would be liable, for which 
there 15 no colour, 


Rule for a New Trial refuſed, 
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Where a huſ- 
band goes 


abroad and 


leaves his 
wife, who 
dies in his 
abſence, a 
third perſon 
who voiun- 
tarily pays 
the expences 
of her funeral 


* (ſuitable to 


the rank and 
fortune of the 
huſband) tho? 
without the 
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_ Hearn, J.— Of the ſame opinion. 

WIL sox, J.—I had no doubt on this queſtion, till the caſe 
of Johnſon v. Kennion was cited; but that was done away by 
what has fallen from my Lord. Indeed that caſe ie inaccurate- 
ly reported; and I am much diſpoſed to think, that the Chief 
Juſtice never ſaid what he is there ſtated ro have ſaid. That 


| alſo might have been the caſe of a promiſſory note inſtead of a 


bill of exchange. But there my brother Gould ſays, that where 
the Defendant had paid the amount of the bill, there was an 
end of the contract: ſo here, the drawer having paid part, and 
the acceptor the reſidue; the contract was at an end, the ac- 
ceptor being the agent of the drawer. There alſo my brother 


Gould ſays, where the drawer of a bill has paid part, you may 


indorſe it over for the reſidue. But that is for the protection 
of the indorſee. Here the Plaintiff knew how much was 
due; no ſuch ſpecial indorſement was neceſſary. The caſe 


then of Johnſen v. Kennion, does not influence the preſent ; but 


even if it did, I ſhall think the juſtice of this cauſe much in 


favour of the Defendant. The Plaintiff has received all the 


money, and yet deſires to be a truſtee for the drawer, and re- 
ceived again from the acceptor that which the drawer has paid. 
Beſides, though the preſumption is, that the acceptor of a bill 
of exchange has effects of the drawer in his hands at the time 
of the acceptance, yet in fact the effects are often ſent after 


the acceptance. ' 
Rule refuſed. 


JENKINS D. T UCK ER. 


HE Defendant married the Plaintiff's daughter; and 

L ſome time after the marriage went to Jamaica, leaving 
her and an infant child in England. During his abſence ſhe 
died; and this action was brought by her father againſt the 
huſband, to recover the money which he had expended after her 
death, in diſcharging debts which ſhe had contracted while her 
huſband was in Jamaica, (by living with her child in a manner 
ſuitable to her huſband's fortune) and in defraying the expences 
of her funeral, which were alſo proportioned to the huſt and's 
fortune and ſtation. The declaration was in the uſual form, 


kavwledge of the huſband, may recover from him the money fo laid out, eſpecially it ſuch third perſon be 
the father of the wife. Quære, whether ſuch third perſon can recover from the huſband, money which hz has 
expended after the death of the wife in di/charging cebts which ſhe had contracted in her huſband's abſence? 
2:ere alſo, whether the defendant can emer 19 the evidence, after having paid money into court? 
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for neceſſaries and funeral expences, with the common money 


counts. The Defendant paid 100/. into Court, and pleaded gon 
aſſumpſit as to the reſidue, 
At the trial, the evidence on the part of the Plaintiff proved, 


that the Defendant was poſſeſſed of a large eſtate in Jamaica; 
that he lived with his wife till he went thither ; that he left 


her in bad health, and much in want of money; that after her 


death the Plaintiff paid the debts which ſhe had incurred in 
the abſence of the Defendant, and her funeral expences. 

To this evidence the counſel for the Defendant demurred. 

In ſupport of the demurrer, Runninglon Serjt. now contended, 
that a ſatficient conſideration was not diſcloſed by the evidence, 
to raife an afſumpft. A conſideration, on which the law will im- 
ply an undertaking, muſt be either beneficial to the Defendant, 
or detrimental to the Plaintiff. 1 Roll. Abr. 24.; but in the pre- 
ſent caſe there was neither one, nor the other : the Plaintiff paid 
the money in queſtion without either the knowledge or conſent 
of the Defendant, and therefore without his ſpecial inſtance and 
requeſt. Requeſt is a matter of proof on record. 3 Lev. 366. 


It is neceffary to be alledged. Dyer 272. Hunt v. Bate. Pay- 


ment of money for another without his conſent and againſt his 


will is no ground for an aſſumpfit. 1 Roll. Abr. 11. Hob. 105. 


Term Rep. B. R. 20. If ſuch an action were allowed, it would 
occaſion a manifeſt injury to the Defendant, as he would be pre- 


cluded from conteſting the legality of the original demand, and 


from the advantage of a ſet- off. 

Generally ſpeaking, aſſumpſit will not lie, except where debt 
will. Here debt could not be brought, there being neither privity, 
nor contract between the parties. Hardr. 485. where the Chief 
Baron ſaid, that if there be a mere collateral engagement, debt 


would not lie. This was a collateral obligation, that could not 


be ſupported without a ſpecial requeſt being proved. If it were 


otherwiſe, the greateſt inconveniencies would ariſe. In the pre- 


ſent inſtance the huſband would be liable for the debts of the 
wife beyond what were for neceſſaries. Though in fome par- 


ticular caſes, the law will raiſe an pt where a man is under 
an obligation of conſcience or equity, to pay the ſum demanded, 
yet in this caſe the Defendant was neither bound in conſcience, 


nor equity, to repay money laid out on his account, without 
either his conſent, knowledge, or requeſt. 
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Rooke, Serj*. contra. The Court will not preſume that the 
money in queſtion was paid without the conſent of the Defen- 
dant, becauſe it does not appear to have been paid exprelſsly at his 
requeſt, It is poſſible that a previous conſent might have been 
given, This was a matter for the diſcretion of the jury, who 
would have determined by a verdict, whether there was a ſuf- 


ficient conſideration. The rule, that ſuch a conſideration as 


will raiſe an a/umpfit, mult be either beneficial to |t efen- 
dant, or detrimental to the Plaintiff, has been often holden to be 
too narrow. Coup. 290. Hawkes v. Saunders. But allowing 


this rule to be in full force, this caſe comes within the meaning 


of it, for it was a benefit to the Defendant to have his father in 
law his ſole creditor, in the room of many others ; and it was 
alſo a detriment to the Plaintiff to have advanced ſo much 
money. ; 

This was not the interfefence of a ſtranger, but of a father, 
whom common decency required to relieve the diſtreſſes of his 
daughter, and give direction for her funeral, in the abſence of 
her huſband. There appears then, a ſufficient conſideration on 
the record to maintain this action. But beſides this, the De- 
fendant, by paying money into court, acknowledges that the 
action was well brought; he pays it in full diſcharge, and 
therefore confeſſes a ground of action on every count of the de- 
claration. Term Rep. B. R. 464. Cox v. Parry. | 

The cauſe cf action therefore being admitted, a demurrer to 
evidence could not be ſupported, the jury ought not to have 
been prevented from aſcertaining the guanium of damages. 

Runnington in reply. This is an abſtract queſtion of law, 
whether or not there appears a ſufficient contideration on the 
record? As to preſuming that the Defendant gave a previous 
conſent to the Plaintiff, there is no reaſon to warrant ſuch a 
preſumption. Admitting that decency required the Plaintiff to 
direct the funeral, yet the charges made were greater than were 
neceſſary. But if the Plaintiff has a right in law to recover, 
the ſum cannot be apportioned, and he muſt recover the 
whole. Though the caſe of Hawkes v. Saunders be good law, 
it does not affect the preſent, as in that, there was both conſent 


and an equitable confideration, which are wanting in this. As 


to payment of money into Court, it does not admit a right of 


action to the extent contended for, but only for ſo much as is g 
really paid in. The practice of paying money into Court aroſe 


from 


„ N a «as Sas. 1 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


from the Court's permitting on equitable grounds, the Defend- 
ant, after the action was commenced, to have the advantage of 
' a plea of tender when he was too late in fact to plead it. If the 
Plaintiff takes the money out of Court, he is intitled fo far to 
coſts; but if he proceeds, it is at his peril, and beyond this 
he is ſubje to ſtrict legal proof. The caſe of Cox v. Parry, is 
in favour of the Defendant : the words of Mr. Juſtice Aſbburft 
in delivering the opinion of the Court, in that caſe are, ** as 
« the Defendant has paid money into Court, he has thereby 
« admitted that the Plaintiffs are intitled to maintain their action 
« zo the amount of that ſum, but he has admitted nothing more.“ 

Lord LouGnBoRoUuGH.—This demurrer to evidence ſtrikes 
me as being extremely abſurd, fince by payment of money into 
"Court, the Defendant admits a cauſe of action, (ſo that where 
money is paid into Court, there can be no ſuch thing as a non= 
ſuit); and alſo, becauſe it was for the jury to determine the 
quantum of damages. The Court cannot anticipate the province 
of a jury, and aſcertain damages on a writ of enquiry. It was 
not my intention, that any of the debts contracted by the De- 
fendant's wife, which the Plaintiff diſcharged after her death, 
ſhould have gone to the jury: but as the counſcl for the De- 
fendant thought proper to demur to the evidence; the judgment 
onthe demurrer muſt be general. They ought, at the trial, to have 
contended for a verdict ; they ſeem to me to have taken the 
wrong method for their client. 

I think there was a ſufficient conſideration to ſupport this 
action for the funeral expences, though there was neither re— 
queſt nor aſſent on the part of the Defendant, for the Plaintiff 
acted in diſcharge of a duty which the Defendant was under a 
ſtrict legal neceſſity of himſelf performing, and which common 
| decency required at his hands; the money therefore which the 
plaintiff paid on this account, was paid to the uſe of the Defen- 
dant. A father alſo ſcems to be the proper perſon to interfere, in 
giving directions for his daughter's funeral, in the abſence of her 
huſband. There are many caſes of this ſort, where a perſon having 
paid money, which another was under a legal obligation to pay, 
though without his knowledge or requeſt, may maintain an 
action to recover back the money ſo paid: ſuch as in the in- 
ſtance of goods being diſtrained by the commiſſioners of the 
land-tax, if a neighbour ſhould redeem the goods, and pay the 
tax for the owner, he might maintain an action for the money 
againſt the owner. 
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1788. -GovuLD, J. It appears from this demurrer, that the Defend- 
— ant was poſſeſſed of a plantation in Famaica, from the time he 
Jexx1"* left his wife, till her death, which annually produced above 
Tuvcxzz. 120 hogſheads of ſugar; the value of which, at a moderate 
eſtimation, amounted to near 30000. a year. He was there- 
fore bound to ſupport her in a manner ſuitable to his degree; 
and the expences were ſuch as were ſuitable to his degree and 
ſituation in life. The law takes notice of things ſuitable to 
the degree of the huſband, in the paraphernalia of the wife, 
and in other reſpects. In the preſent caſe, the demurrer admits 
that the money was expended on account of the wife, and 
-being for things ſuitable to the degree of the huſband ; the 

Jaw raiſes a conſideration, and implies a promiſe to pay it. 
HEAT R, J.— The Defendant was clearly liable to pay the 

expences of his wife's funeral. | 
W1Ls0N, J.—If the Plaintiff in this caſe had declared as 
having himſelf buried the deceaſed, the huſband clearly would 
have been liable; and as the caſe ſtands at preſent, the Plaintiff 
having defrayed the expences of the funeral, the huſband is in 


Juſtice equally liable to repay thoſe expences, and in him the 


law will imply an aſſumpſit for that purpoſe. 
| judgment for the Plaintiff. (a). 


(a) The cauſe was tried a ſecond time | Plaintiff had paid, could not be recovered, 
before Mr. Juſtice. Heath, at the Sittings | but allowing that point to be reſerved for 
after this term at Gvildhall, who direQed | the further conſideration of the Court. 
the jury to confine their attention to the | The jury accordingly found a verdi& only 
funeral expences, and only to conſider whe- | for the funeral expences ; but it was for the 
ther the 100 J. paid into Court was ſuf- | whole amount of the undertaker's bill, 140. 
ficient to defray them; being of opinion, | 15 5. The Court was not afterwards moved 
-that the debts of the deceaſed, which ' the | on the ſubje& of the debts. 


Friday, LUSsHINGTON p. WAL LER. 

Nov. 28th. 

Where judg- AJ DAT Ry Serj*. moved to enter up judgment on a warrant 
ment has not of attorney, on an affidavit ſtating that a bond for 1800/. 
been entered 


within a year Was given by the Defendant to the Plaintiff in the year 1780, 


and a day, on 


anc ac. conditioned for the payment of 900 J. (in conſideration of 400 J. 
attorney giv- .advanced at the time of the execution of it) on the death of the 


en with a 


poſt obit bond, and the obligee does not apply to the court for leave to enter it, till after the death 


of the perſon on whoſe death it is payable, the Court will not grant leave, without a rule to 


ſhew cauſe, A poſt obit bond, is a ſecurity of a doubtful nature. 


- Defendant's 
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RS 


IN THE TWENTY-NINTH YEAR OF GEORGE Iii. 


Defendant's father, in caſe the Defendant ſhould ſurvive, to- 
gether with the warrant ; that the father died in September laſt, 
and the ſon was ſtill living. But „ 


The Court ſaid, that in common caſes, where judgment has 


not been entered on a warrant of attorney within a year and a 

day from the date, it was neceſſary to apply to the Court for 

leave to enter it; as this was a poſt obit bond, a ſecurity of a 

queſtionable nature, which had been often diſputed with ſuc- 
ceſs, leave to enter up judgment ought not to be granted without 
a rule to ſhew cauſe. If judgment is entered immediately on giving 
the warrant, or within a year and a day after, tranſactions of this 
ſort may probably be brought to the knowledge of the family 
of the obligor, and a guard raiſed againſt fraud and impoſition. 
-But if the obligee waits till the death of the father or relation, 
the Court will prevent his having immediate execution, by 
-which he might force the obligor to ſubmit to ſuch terms as he 
:ſhould think proper to impoſe, and will require him to give 
due notice of his intention. 


Adair, on hearing this opinion, took nothing by his motion, 


End of MichazgLuas Term. 
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ARGUED and DETERMINED 


IN THE 


Court of COMMON PLEAS, 


I N 


Hilary Term, 


1n the Twenty-ninth Year of the Reign of GEORGE III. 


Ro on the Demiſe of JoRDAN, v. Warp, 


E. ECTMENT for a meſſuage, Sc. Jobn Jordan was 
tenant for life, remainder to his ſon the leſſor of the 
Plaintiff fur life, remainders over. John Jordan the father, 
on the 22d of June 1785, made a leaſe of the premiſes by in- 
denture, to the Defendant for 21 years, to commence from 
Old Ladyrday, which was the 5th of April then laſt; on which 
day the Defendant had entered. On the zoth of September 
1785, Jobn Jorden the father died; on whole death, the eſtate 
came to the leſſor of the Plaintiff, his ſon. The Defendant 
continued in poſſeſſion, and paid. rent to the leſſor of the Plain- 


tiff, after the death of his father, for two years together, on 


O!d Lady-day and Old Michaelmas day. Before Old Michaelmas 

day 1787, the Leſſor of the Plaintiff gave the Defendant notice 
. a 4 . 5. . 

to quit on O/d Lady-day the 5th'of April then next; and on his 

retuſing to quit brought this action. | 

in the leaſe. This is evidence, from which t 


der-man and the leſlee, that the lelie 


of the original demiſe : fo that te to git ending ©: thet gay is proper. 
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Jan. 24%. 


Tenant for 
life makes a 
leaſe for 
years, to com- 
mence on a 
certain day, 
and dies (be- 
fore the ex. 
piration of 
tae leaſe) in 
the middle of 
a vear. The 
remainder. 
man receives 
rent from the 
leflee, (who 
continues in 
polleſion,but 
not under a 
frei leate) 
for do „ears 
together, on 
the days of 
payment 
mentioned 


ze Court will preſume an agreement between the remain 
e ihould continue to hold from the day, and according to the 


terms 
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An objection was made at the trial, that the notice to quit on 


the 5th of April was bad; that it ought to have been on the 
zoth of September, the end of the year, dated from the death of 
John Jordan the father; all the Defendant's intereſt derived 
from the leaſe, having ceaſed on that event, as John Jordan 
the father had no power to make a leaſe to endure beyond his 
own lite. 

Mr. Juſtice AsHHURsT who tried the cauſe, left it to the 
jury, whether they would not preſume a new agreement be— 
tween the leſſor of the Plaintiff and the Defendant, that the 


Defendant ſhould continue to hold according to the terms of 


the original leaſe; as the leſſor of the Plaintiff had received 


rent from him during two years, after the death of 7% Jordan 
the father, on the original days of payment; namely, Old Mi- 


_ chaelmas and Old Lady-day; and if fo, the notice to quit was 


proper. But a verdict was found for the defendant. 

In Trinity term laſt, a rule was granted to ſhew cauſe, why 
this verdict ſhould not be ſet aſide, and a new trial granted. 

Againſt which, Lawrence Serjt, now ſhewed cauſe. He argued, 
that as the leaſe was made by a tenant for life, at his death, 
all the intereſt of the Jefice in the premiſes muſt ceaſe: 
at that time, he was either a treſpaſſer, or he ſtill con- 
tinued to be tenant, But he was clearly not a treſpaſſer, and 
as there was no expreſs agreement, as to the term for 
which he was to hold over, and as it is now a ſettled point 
of law, that there can be no ſuch thing as a tenancy at 


will; he was tenant from year to year. If fo, as during 


the tenahcy for life of the father, there could be no contract 
implied between the leſſor of the Plaintiff and the Defendant ; 
the year muſt have commenced at the death of the father, 
namely, on the zoth of September, and on that day, the notice 
to quit ought to have ended. 

Lie Blanc, Serjt. in ſupport of the rule, contended, that 
though perhaps it might have been preſumed that the Defen- 
dant's intereſt began from the zoth of September, if no rent had 
been paid on the 5th of April, yet as the rent was in fact paid 
on the 5th of April during two years; ſuch a preſumption was 
totally deſtroyed. If the intereſt of the Defendant had in truth 


commenced on the zoth of September, on that day the rent would 


have been paid: but it appeared to be otherwiſe from the 


Judge's report, The Jaw draws a concluſion, that a tenant 


2 holds 
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holds from the day on which he pays rent. If the leſſor of the 
Plaintiff had given notice to quit op the zoth of September, he 
would have been nonſuited, finceHe would have been eftopped, 
by having accepted rent on the 5th of April for two years to- 
gether, from ſaying, that the Vefendant's term began on any 
other day. The Defendant then ought alio to be eſtopped, by 
his own act; having paid rent on the 5th of April during the 
ſame period of two years. The notice to quit therefore was 
regular, and the verdict wrong. 
Lord LoucyuBoRoUGH.—The jury found a wrong verdict in 
this caſe. The notice to quit on the 5ta of April was proper, 
as payment of the rent had been made on that day. It was alfo 
fair and juſt in the leſſor of the Plaintiff, to give the tenant 
notice to quit when his year ended, that the courſe of his huſ- 
bandry might not be diſturbed, 
(aa) HeATH, J.—The Defendant was tenant at ſufferance, 

on the death of the tenant for life; and the rent being paid on 
the 5th of April, was evidence of an agreement to hold from 
that day. | 

W1rsoN, J.—As there was no expreſs agreement between 
the leflor of the Plaintiff and the Defendant, relating to the 
premiſes, given in evidence, we muſt collect what their agree- 
ment was, from ſomething done by them. The payment of 
rent by one, and the acceptance of it by the other, on the (ame 
day on which the Defendant originally entered, was ſufficient 
evidence of a relation back between them; and though the 
indenture itſelf was made on the 22d of June, it related back to 
the 5th of April. Although the title of the Defendant under 
the indenture, ended on the zoth of September, yet the payment 
of rent on the 5th of April was evidence of an agreement that 
he ſhould continue to hold in the ſame manner as he did by the 
indenture; inſomuch, that if in the leaſe, there had been cove- 
nants for particular modes of huſbandry, and the Defendant 
after the death of the tenant for life, had neglected to perform 
them, the leſſor of the plaintiff might have maintained an action 
on the caſe againſt him, (tated the covenants and then averred an 
agreement to en them, according to the terms of the origi- 
nal leaſe; of which agreement, the continuing to pay rent on 


(a) Dr, Fuftice Gould «vas Ab/ont, 


the 
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1789. the 5th of April for two years together, would have been good 
Wy  erndcnce. | 


* | | Rule abſolute without coſts. 
Wap. See 1 Term Rep. B. R. 159, Right v. Darby and Another. 
T ue/ay, DuTEtnNs CLERE v. RoBsoN. 
Jan. 27th. ; 
Where the OCKEL L, Serjt. moved for a rule to ſhew cauſe why a 
ſubject of a 


merge prohibition ſhould not iſſue to the Conſiſtory Court of the 
ſerior court Biſhop of Durham, in a ſuit for ſubtraction of tithes. The 


35 within the 


C joriſdiction ground of his motion was, that the libel ſtated, an immemorial 

kl of that court; 1 | a > 

= 8 cuſtom and preſcription for the rector to receive from the pariſhi- 

4 8 oners a compoſition for the tithe of milk. This he urged, being 
matter be 


| Nated which Matter of common law cognizance, was improper to be diſcuſſed 
is out of its jn an Fcclefiaſtical Court, and as it appeared on the face of the 


a0. l not lie. as the ſubject matter was within the juriſdiction of the Eccleg- 
aſtical Court, a prohibition would not lie, unleſs that Court 
were proceeding to try the queſtion of cuſtom, but in this caſe, 
as the cuſtom was not denied, it could not be put in iſſue. 


„ juriſdiction, ; | £ ha | 
| yet unleſs it libel, afforded good ground for a prohibition, | | 
q . 05 Jar Jay But as the Defendant had not in his plea denied the cuſtom, 1 
„ matter, 2 the Court refuſed to grant the prohibition. They ſaid, that = 
i proh:bition 3 p 


as Rule refuſed. 

C 
| ] 
Wedueſtay, WoRGMAN again// PLANK. t 

: Jan. 28th. 8 | LA 5 
The notice HE Defendant was ſerved with a copy of a common 
we: va capias, but his name was not mentioned in the notice to = 
_— 1 appear, which was“ You are ſerved, Fc.“ leaving out the name. S ws 
roceſs, mu 3 E . ; : 5 
e this irregularity, Lawrence, Serj moved to quaſh the writ, wy nc 
name of the s | | = ret 
1 being contrary to the ilatute 5 Geo. 2. c. 27. J. 4. (a) and 1 
on whom it cited 1 Willi. 104. (5) = 
ä No cauſe being ſhewn, the rule was made abſolute. E 5 
(a) Which requires the notice to be () Behema v. James, in which the Court 5 - : 
A. B. you are ſerved, &.“ of B. R. quaſhed a latitat for the ſame - f c 
| omiſſion, S , 
: 7 cc b 
= "2 
F 40 
9 


PoRZzELIUSs 


n 


ac 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


PorZzZeliUs v. MADDOCKS. 


EY HE Plaintiff obtained a verdict at the Sittings after Eafter 


Term: in Trinity Term a new trial was granted; to 
which he not having. proceeded, | 

Kerby, Serj*. now moved for judgment as in caſe of a non- 
ſoit. 

But the Court held, that where a Plaintiff had once proceeded 
to trial, judgment as in caſe of a non-ſuit could not be entered; 
for not proceeding to a new trial; a ſubſequent neglect not 
being within the ſtatute 14 Geo. 2. c. 17. (a) and therefore 

Refuſed the Rule. 
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Wedneſday, 
Tan. 28th, 
Where a 
Plaintiff has 
once pro- 
ceeded to 
trial, judg- 
ment as in 
caſe of a non- 
ſuit cannot 
be entered, 
for not pro 
ceeding to a 
new trial. 


(a) Se. 1. Which enacts, „That where 
« any iſſue is, or ſhall be joined, in any 
„action, or ſuit at law, in any of his 
«« Majeſty's courts of record, &c. and the 
% Plaintiff or Plaintiffs in any ſuch action 
« or ſuit, hath, or have zezlefed, or foall 
«* negle to bring ſuch iſſue on to be tried, ac- 


« courts reſpectively, it ſhall and may be 


ce lawful for the judge or judges of the ſaid 


c courts reſpectively, at any time after ſuch 
* neglect, upon motion made in open court 
«« (due notice having been given thereof) to 
give the like judgment for the Defendant 
*© or Defendants in every ſuch ation or 


« cord.ng to the courſe and practice of the ſaid | ** ſuit, as in caſes of nonſuit, &c.“ 


THORNTON and another v. Dur RHx. 


HE Defendant was a priſoner in B. R. to which 
he was removed by Habeas Corpus, after having been 
charged in execution in this court, In Micbaelmas Term 
laſt, (the next term after he was taken in execution) he was 
brought up for his diſcharge under the ſtatute 32 Geo. 2. c. 28. 
J. 13. (a) commonly called the Lord's Act; but upon cauſe ſhewn 


the 


Wedneſday, 
Tar. 28th. 


Where a 
priſoner has 
been brought 
into court to 
be diſcharged 
under the 
Lord's AQ, 
and upon his 
examination, 
the Court 
have refuſed 
to diſcharge 


him, they will not afterwards diſcharge him on that act, though he make an affidavit of circumſtances in 
anſwer to the cauſe ſhewn, on his examination, again his diſcharge, and that thoſe circumſtances were 
not then diſcloſed, owing to a miſtake. The 5th. ſection of the 26 Geo. 3. c. 44. is only meant to 


remedy a neglect, in not taking the benefit of the Lord's Act. within the time limited by that act. 


(a) Which enacts, ** that if any perſon 
© or perſons ſhall be charged in execution 
* for any ſum or ſums of money, not ex- 
g ceeding in the whole 100 /. or on which 
execution or executions, there ſhall at any 
time remain due, as ſhail be made appear 
by oath, a ſum or ſums of money not 
** amounting to above the ſaid ſum of 1001. 
* and ſhall be minded to deliver up, to his, 


her, or their creditor, or creditors, who 
ce ſhall ſo charge him, her, or them in execu- 
© tion, all his, her, or their eſtate and 
cc effects, for or towards the ſatisfaction of 
© the debt, or debts, wherewith he, ſhe, or 
they ſhall ſo ſtand charged, it ſhall and 
may be lawful to and for any ſuch priſoner, 
before the end of the firſt Term, which a. 
©« be next after any ſuch ęriſaner ſhall be 


charge. 
D d- 
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Thurſday, 
Jan. 29th. 


In an action 
againſt an 
adminifir?- 
tor, on pro- 
miſes of the 
inteſtate, an 
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the adm niſ- 
trator, as 


ſach, of money due 
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the petition was rejected, and he was remanded. Le Blanc 
Serj. now moved to bring him into court a ſecond time, and that 
the Plaintiffs ſhould again thew cauſe why he ſhould not be diſ- 
charged, on an affidavit containing ſome circumſtances in anſwer , 

to the cauſe before ſhewn by the Plaintiffs, which, through 


miſtake, as was ſtated, were not then-diſcloſed, ; In ſupport of 
this motion Le Blanc cited the (a) 5th. ſection of the ſtat. 26 
Geo. 3. c. 44. within the benefit of which, he ſaid, the De- 


fendant came. 


But the Court, upon looking into the two ſtatutes, were 
clearly of opinion, that the Defendant did not come within the 
meaning of the 26 Geo. 3. c. 44. J. 5. which was only deſigned 
to remedy a neglect in not taking the bene fit of the 32 Geo. 2. 
c. 28. /. 13. within the time limited by that act. In this caſe, 
the Defendant had petitioned, and been brought into court, 
within the limited time, namely, before the end of the firit 


term after he was taken in execution. 


There was no in- 


ſtance of a ſecond petition being allowed, after the merits of the 
firſt had been finally decided. If ſuch practice were ſuffered, 
it would produce infinite vexation. | 


«« charged in execution by his creditor or 
« crediters, to exhibit a petition to any 
« court of law, from whence the proceſs 
« jfſued, upon which any ſuch priſoner or 
e priſoners was or were taken and charged 
« jn execution, as aforeſaid or to the court 
into which any ſuch priſoner or priſoners 
„ ſhall be removed by Habeas Corpus, or 
« ſhall be charged in cuſtody, and ſhall re- 
«© main in the priſon thereof,” (upon which, 
and on the terms there preſcribed, the 
Court ſhall make a rule to diſcharge the 


priſoner.) 


Rule refuſed, 


(a) Which enacts, that where any debtor 
* ſhall have neglected to take the benefit of 
* the ſaid act, (the 32 Geo. 2. c. 36) 
* within the time limited by the ſaid act, and 
* ſhall have remained in priſon by the ſpace 
of one year, and ſhall make it appear to. 
the court, out of which ſuch execution 
* iflued, that ſuch neglect arſe from ignorance 
*© or miſtake, ſuch debtor ſhall then be in- 
* titled to take the benefit of the ſaid act, 
« as if he, or ſhe, had taken the ſame, 
within the time by the ſaid ac, ſo limited 
© as aforeſaid.“ 


SkcAR b. ATEINSON Adminiſtratrix of ATRINSON. 


SSUMPSIT.—The declaration conſiſted of four counts. 
The firſt, for goods ſold and delivered to the inteſtate; 
ſecond, quantum valebant ; third, money paid to the uſe of the 
inteſtate; fourth, that the Plaintiff accounted with the De- 
fendant as adminiſtratrix, as aforeſaid, of, and concerning divers 


ſums of money, &c, owing from the inteſtate to the Plaintiff, 


rom the inteſtate, does not make him perſonally liable, 


and 
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and upon that account the inteſtate was found in arrear and in- 
debted to the Plaintiff, &c. and being ſo found in arrear and in- 
debted, ſhe the ſaid Defendant, as adminiftratrix as aforeſaid, in 
conſideration thereof, promiſed, &c.—Plea, that the promiſes, 
&c. in the declaration, were made to the Plaintiff and one 
William Cox jointly, and a releale from the faid William Cox, &c. 

Replication, that they were made to the Plaintiff ſolely, and 
not to him and William Cox jointly, Ec. | 

Special demurrer, that the replication hath not expreſsly tra- 
verſed, &c. the plea, &c. | 

Runninzton Serj. gave up the demurrer, but took an ex- 
ception to the declaration, He argued that here was a mil- 
joinder of action, 1 Wl. 248. 2 Fil. 231. 3 Vils. 348. 
and that the three firſt counts, being on the undertaking of the 
inteſtate, but the laſt, on that of the adminiſtratrix herſelf, the 
judgment on the former muſt be de bonts teſiatoris, and on the 


latter de bonis proprus, 9 Co. 91. Cro. Elig. 91, & 406. 10 Med. 


70, & 254. Cowp. 284, & 299. But if there is not a mis-joinder, 
yet the laſt count is not ſupported by a ſufficient conſideration 
to raiſe a perſonal undertaking. 1 Yezey, 125. and chicfy 1 Ventr. 
268. which ſhews that the promiſe by the Defendant ſhould 


| have been on requeſt to account. 


Cockell, Serj. contra. The caſes cited, are not applicable: an 
account ltated raiſes no new debt, but is an acknowledgment of 
the old, 1 Salt. 208. Elwes v. Macatoc. It is a ſufficient con- 
ſideration, that the inteſtate was indebted. This is not a 
perſonal promiſe, but made merely as adminiſtratrix. It is the 
uſual practice to lay a promiſe from an adminiſtrator on an ac- 
count ſtated, to take the caſe out of the ſtatute of limitations. 
The judgment would be the ſame on all the counts, viz, de bonts 
teflatorts. Rann. v. Hughes. 7 Brown Parl. Caf. 5 50. 

Runnington in reply. The anonymous caſe in YVentris 268 was 
on an account ſtated by an executor, and the court held it ſufli- 
cient to bind him perſonally, Here a requeſt from the De- 
fendant to account is not ſtated. In the caſe cited from 1 Salt. 
208, the action was brought hy an executor, here it is againſt 
the adminiſtratrix. | 

On the next day, judgment was given, by (a) Heath JÞ— 
This is an action brought againſt an adminiſtratrix for a 


(a) Lord Loughbereugh and Mr. Justice Gould being abjent, 
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debt due from the inteſtate.» The firſt count of the de- 
claration is for goods ſold and delivered to the inteſtate, the 
ſecond, is on a quantum valebant, the third for money paid to 


the inteſtate's uſe, and the fourth, on which the queſtion ariſes, 


is on an account ſtated between the Plaintiff and Defendant, as 
adminiſtratrix, of money owing from the inteſtate, and in con- 
ſideration of the inteſtate being found indebted, a promiſe is 
ſtated from the Defendant to pay. To this declaration it has 
been objected that there is a mis-joinder of action; that the judg- 


ment on the three former counts, muſt be de bonis teſtatoris, 


and on the latter, de bonis propriis, becauſe in the laſt count the 
Defendant is ſaid to be charged in her own right. Unqueſ- 
tionably, if the judgment were to be, as it has been contended, 
in one inſtance de bonis feftatoris, and in the other de bonis 
propriis, the declaration would be bad; but we are of opi- 
nion, that the objeaion is not founded in truth, and that 
the Defendant is charged, as adminiſtratrix, on all the 
counts. The authority which my brother Runnington chiefly 
relied upon, was, an anonymous caſe in Ventris (a) more 
correctly reported in 2 Levinz, (b) by the name of Hawes v. 
Smith, which was a writ of error, on an action in this court, 
againſt an executor, in which the Plaintiff declared on an account 
ſtated at the requeſt of” the defendant : the judgment was for 
the Plaintiff de bonzs propriis ; ; and on error brought, this judg- 
ment was affirmed in the king's bench, it being holden not be 
error, becauſe the Plaintiff was not bound to account with the 
executor, and yet did account at the requeſt of the executor; 
therefore a good conſideration was raiſed. But it is very diffi- 
cult to reconcile that caſe with any true principle of law. The 
Plaintiff was bound in equity and conſcience to account, the 
Defendant might have had a writ of account againſt him, by 
the ſtatute 31 Ed. 3. as appears from Lord Coke's Commentary 
on the ſtatute of Weſtminſter the ſecond. (c) It is alſo ſaid in 
the caſe of Hawes v. Smith, that the promiſe was in conſi- 
deration of forbearance to ſue; but ſo far is it from being like 
forbearance to ſue, that the Defendant deſires to account, and 
facilitates the bringing a ſuit by aſcertaining the ſum due. The 
principal caſe cited on behalf of the Plaintiff, was that of Elwes 
v. Mocatoe; (d) but that was on an nfimul computaſſent brought 
by an executor, and whether good law or not, does not affect 


(a) 1 Veatr, 268. (6b) 122, (c) Cap. 23. p. 404+ (d) 1 Salt. 207, 
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the preſent caſe. It was alſo ſaid, that the Plaintiff did not 


account at the requeſt of the Defendant, and ſo there was no 
conſideration for the promiſe; but it is exprelsly ſtated that 
they accounted together, and that the Defendant promiſed 


as adminiſtratrix. This is the common mode of declaring againſt 
executors and adminiſtators, to ſave the ſtatute of limitations; 


but if it were to be conſidered as making them perſonally liable, 
I do not know who would ever take out adminiſtration. 


Judgment for the Plaintiff, 


JOHNSON Ve SMITH. 


N a former day, Kerby Serj moved to refer a charge made 
by the warden of the Fleet on a priſoner for fees, to the 
prothonotary, for examination. In anſwer, the Court faid, this 


was not like an attorney's bill which the prothonotary might. 


ſettle, but being a matter in which an officer of the court 
was concerned, was proper to be examined before the court 
itſelf. The reference therefore was not allowed; but a rule was 
granted to ſhew cauſe why the warden ſhould not refund what 
appeared to be exorbitant. On ſhewing cauſe, it appeared that 
the charge on the priſoner was two guineas, for making, at his 
requeſt, an expeditious return to a Haleas corpus; that he 
knew the uſual fee, and was informed of the additional one to 
be Paid for expedition. It was urged by Adoir Serj, (and by 
the warden himſelf who was in court) that though the Court 
might diſapprove of ſuch practice, and alter it in future, yet it 
would be hard to have a retroſpect, and compel the warden to 
refund and pay coſts, who had only followed the example of 
his predeceſſors in office. But the Court ſaid, whatever effect 
the priſoner's conſent to pay, might have between the warden 
and him, this was a queſtion between the warden and the 
public. As the duty of an ofhcer required him to make an ex- 
peditious return (a), he could have no pretenſions to demand an 
additional fee for expedition. It was not to be endured, that 
advantages of this kind ſhould be taken of the diſtreſs of per- 
tons under confinement. 

Rule abſolute with colts, 


(a) Stat. 31 Car. 2. c. 2, f. 1, 
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abroad. There 
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duce the court 
to require it. 


Tucſday, 
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The Court 
will not re- 
quire the 
Plaintiff to 
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fer coſts, ei- 
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count of his 
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reſide in 
England. 
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Notice of 
juſtification 
of bail, is not 
ſuch a waiver 
of the default 
of not giving 
notice of ex- 
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PARQUOT wv RLIN G. 


* a former day, Adair Serj moved to ſtay proceedings, 
till the Plaintiff, who was abroad, gave ſecurity to pay 
the coſts, in caſe a verdict ſhould be found againſt him. The 
Court would not grant a rule, on the circumſtance alone, of 
his being. reſident abroad {@), but required an affidavit of * his 
* having gone thither to avoid payment of his debts, of his in- 
« ſolvency in a foreign country,” or the like, ſaying that the 
practice was now ſettled in this court, that the Plaintiff ſhould 
not be compelled to give ſuch ſecurity, merely becauſe he was 
in another country. 

An affidavit of this ſort being now produced, a rule was 
granted to ſhew cauſe, which was afterwards made abſolute, no 


cauſe being ſhewn. 


(a) This practice differs from that of B. R. | than that of his being in a foreign country. 
where a ſecurity for coils 15 required from | 1 Term Rep. B. R. 267. the ſame, if he be 
the Plaintif, without any other ground, | in Jre/ard. ibid. 362. | 


PoRRIER U. CARTER. 


OND Serj moved to ſtay proceedings till the Plaintiff gave 
ſecurity for coſts, on an affidavit, ſtating, “ that he was a 
« Foreigner, had left France to avoid being arreſted for debt, 
« and was in England inſolvent.” But the Court refuſed the 
rule, ſaying, that neither the Plaintiff's being a Foreigner, nor 
his inſolvency in this country, were ſufficient reaſons to require 


ſuch a ſecurity. 


ROGERS U. MaPLEBACK. 


O ND Serjt moved to diſcharge a rule on the ſheriff to bring 

in the body, on an afhdavit ſtating ** that the Defendant 

* had put in bail, and, upon ſearching the office, no exception 
« was found to have been made.” 


ception, as to ſuport a rule on the ſheriff to bring in the bcdy ; thovg' it is a waiver 2s between the Plain- 


uit and Defendant, 


Runnington 
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Runnington Serj ſhewed for cauſe, that notice of juſtification 1789. 
had been given by the Defendant, which he contended was a 
waiver of the neceſſity of notice of exception; and cited a rule 
of this court, 12th of May 1784 (a), in which it was ſettled, Marrr— 
that when a rule to bring in the body had been ſerved, bail 
muſt not only be put in, but juſtified, though the Defendant be 
rendered. He alſo ſaid, that this was analogous to the caſe of 
delivering a declaration in chief, in a bailable action, before bail 
were put in, which on all hands, was agreed to be a waiver of | 
the neceſſity of putting in bail. But | 5 

The Court held, that although there was a waiver as between 
the parties, yet the irregularity was not cured, as reſpecting the 


ſheriff, according to the principle of the caſe of (5) Cæbn v. Da- 
de decided laſt term; and therefore made the rule, tor the dil- 
charge of the former rule, abſolute with coſts. 


(a) Impey's New Ia ructor Clericalis, C. B. 2d. edition, 156. (5) Ante 80. 


BARNARD DV. Moss. 


HIS was an action of debt on the ſtat. 2 & 3 Ed. 6. c. 13. 
to recover treble the value of tithes not ſet out: there 
was alſo a count for the fingle value. 


Neaneday, 


Fes. 4th, 


In an an ac 
tion of debt 
for the pe- 
nalty of the 
flat, 2 & 3 


1 Ne EA. 6. C. 1. 
The Defendant demurred to the declaration, but the parties 3 is 
| afterwards agreed to ſubmit to arbitration, and judgment was ting ou: 


entered, to ſtand as a ſecurity for colts. The arbitrator deter- 
mined, the fingle value of the tithes to be 6/7. 7s. 6d. and 
awarded treble that ſum to the Plaintiff, viz. 19 J. 25. 6 d. to- 
vether with the coſts of the reference, and that he might ſue 


out execution. 


Lawrence Serj now moved that the Ne might tax 


tithes, with a 
count in the 
declaration 
for the ſingle 
value; after 
a demurrer co 
the declara- 
tio 2, the 1 Par- 
ties ſabn 4 to 
arbitration, 


and the ar- 
the colts of ſuit to the Plaintiff, grounding his motion on the i 
fats & 9 N. z. e. 11. . which enacts, ** that in all ac- awards the 
: N üngle value 
tions of debt upon the ſtatute for not ſetting forth of tithes,” ee than 
0 5 I r ö — tacks | 20 ncbles, 
4 * wherein the fingle value or damages found by the jury, tall 640156840 
. © not exceed the ſum of 20 nobles (6/7. 135. 4 d.) the Plaintiff The Inti 
inine | -ard of execution, after plea * net writled 
1 * obtaining judgment, or an awarc I Pla to colts on 
T a; 101 all likewiſe recover his coſts the counts fer 
pleaded, or demurrer joined, ſh . 
62 77 * under the 
: of ſuit. fate S & g 
W. 3.6. / 5 the value not having Jeer: frund ty a jary; bat the Court will allow him to have the 
c obs taxed, on the count for the fiagte value. ; 
7 Cackell 
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Z 1789. Cockell Setj oppoſed the motion, contending that the Plain- 
—— tiff was not intitled to coſts of ſuit, unleſs the fingle value or 
Patte damages had been ſound by a jury, the words of the ſtatute being 
: | Moss. poſitive; and cited the caſe of Biddulph v. Croper, in this court, 
Hil. 23 Geo. 3. which was an action for not ſetting out tithes, on 
the fat. 2 & 3 Ed.b.c. 13; the Plaintiff declared for leſs than 
20 nobles, and ſigned judgment for want of a plea; after which 
he applied to the Prothonotaries to tax his coſts. They gon- 
ſulted Mr. Juſtice Gould, who informed them, that as no trial 
or inquiſition was had by a jury, the Plaintiff was not intitled 
to coſts. 

Lawrence replied, that the caſe of Biddulph v. Cooper could only 
be in point, if on the demurrer, final judgement had been here 
given for the Plaintiff: but the reference to the arbitrator, was 

N like an application to the Court, for leave to go to trial after a 
. | demurrer, the arbitrator being ſubſtituted in the place of a jury. 
1 6 At all events, the Plaintiff was intitled to his coſts on the count 
for the ſingle value. 5 

The Court held, that the ſtatute was confined to the caſe of 
the ſingle value or damages being found by a Jury, and there- 
fore refuſed the rule, as far as it reſpected the counts for the 
penalty, but allowed the coſts to be taxed: on the count for the 
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e , Rosz and Mercy his Wiſe, v. BowLer and Reap, 


Executors of BowLtR. 


* 


Where the HIS was an action of amt, brought to recover a le- 
cauſe of de- gacy left by the teſtator, of whom the Defendants were 
murrer to a 


declaration executors, ts Mercy Roſe the Plaintiff, after her marriage. The 


OE firſt count of the declaration, ſtated the deviſe, Cc. and aver- 
e red aſſets in the hands of the Defendants ſufficient to pay the 
joined, the a 

Plaintiff can- legacy, over and above the debts, legacies, and funeral ex- 


ee pences, whereby the Defendants as executors became liable to 


as to ſome, pay, Sc. and being ſo liable, promiſed as executors, &c. Se- 
and leave the | . 4 
others re- cond count, money had and received by the Defendants as exe- 

maining. An 

executor cannot be charged as /uch either for money had and received, by him, money lent to him, or on . 


an account ſtated of money due from him as ſuch; thoſe charges making him perſonally liable.— Ihe 
wife can only join with the huſband in bringing an action, where ſhe is the meritorious cauſe of ation, as 
where a legacy is left to her. Qu, Whether an executor can be ſued as ſuch, for a legacy, left by the 
teſtator? 
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cutors, to the uſe of the Plaintiffs, &c. zd, money lent to them as 
executors by the Flaintiffs; 4th, an account ſtated of money due 
from them as executors, to the Plaintiffs, and as ſuch a promiſe, &c, 

Special demurrer, that the Plaintiffs had declared againſt the 
Defendants as executors, whereas they ought to have been de- 
clared againſt in their own right ; that the Plaintiffs had declared 
againſt the Defendants, on debts and promiſes, c. as having 
reſpectivelꝝy accrued, and been made, by them as executors, whereas 
ſuch debts and promiſes could not by law accrue, or be made, in 
that capacity, but per/onally only; and that there was a mil- 
joinder of action, in this, that ſome of the cauſes of action accrued 


to the Plaintiffs jointly, and others to the huſband alone, Ge. 


Nolle proſegui as to the three laſt counts, and joinder in de- 
murrer to the firſt, &c. . 
On the part of the Defendants, Marſpall Serj began, by mak- 


ijng three objections to the firſt count. 1. That an action at 


common law would not lie for a legacy. 2. If ſuch an action 
would lie, the huſband and wife could nat join in it. 3. That 
the Defendants could not be ſued as executors in ſuch action. As 


to the firſt point, although the modern ca ſes determined in B. R. 


Coup. 284 F 289. are authorities to prove that this action will 
lie, yet thoſe deciſions are contrary to the antient authorities. Dyer 
264. pl. 41. Sir Tho. Raym. 23. 11 Mod. 145.—1 Salk. 315.— 
Moore, 917. But if an action at common law will lie for a legacy, 
yet as this legacy became due during the coverture, it was veſted 


in the huſband, and he alone could ſue for it. The huſband 


and wife ought to join in all actions to recover a choſe in action, 
due to the wife before coverture, as a debt on bond, for rent, 
and the like: they ought alſo to join in actions which ariſe dur- 
ing the coverture, if ſuch actions would ſurvive to the wife: but 
where the wife cannot have the action if ſhe ſarvive, the huſ- 


band muſt ſue alone. Where the wife befere marriage is in- 


titled to a choſe in action, the marriage does not veſt it in the 
huſband, unleſs reduced into poſſeſſion; but where a choſe in 
action is given to the wife during the coverture, it veſts abſo- 
lutely in the huſband. 1 Com. Dig. tit. Baron & Feme, p. 555. 
3 Lev. 403. —1 Mod, 179. A legacy left to the wife during the 
coverture does not ſurvive to her. 2 Rol. Rep. 134. 

But whether the Plaintiffs could join in this action or not, 


the Defendants cannot be ſued as executors. An executor 


cannot be ſued as ſuch, where he may be ſued in his own right, 
. becauſe 
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becauſe there are different judgments, affecting different funds. 
The repreſentative of the teſtator cannot be ſued on any con- 


tract, which the teſtator did not make; wherever therefore, an 


executor is ſued on a contract made by himſelf, he muſt be 
ſued in his own right, though it relate to the concerns of the 
teſtator. Here the teſtator . no contract to give the legacy; 
he could not be liable in his life-time to an action for it; both 
the conſideration and the promiſe were perional in the exe- 
cutors, King v. Thom, 1 Term Rep. B. R. 487. The law 
will not allow an action to be maintained againſt any perſon, who 


cannot plead the proper pleas belonging to ſuch, an action: 


here the Defendants could not plead plene adminiſtraverunt. 


1 Term Rep. B. R. 691. 


T he three laſt counts are bad, becauſe the huſband and wife 
cannot join in an action, on any of the promiſes contained in 


them, nor the Defendants be ſued as executors on thoſe pro- 


miſes, neither can thoſe counts be joined with the firſt, 


ſuppoſing - the friſt to be good againſt the Defendants as exe- 


cutors. Of this the Plaintiffs were ſenſible, and entered a 


nolle proſequi. But a nolle projequt is not to be allowed in 
this ſtage of the proceedings, to prevent the operation of the de- 


murrer. The ground of a demurrer may be, an union of in- 


congruous matter, on which the Court could not give a proper 
judgment. But if the objectionable parts be withdrawn by a 


nolle proſequi, the demurrer has nothing to act upon, for 


though it was proper when put in, it is rendered nugatory by 


an act of the party, whoſe fault made it at firſt neceſſary ; part 
of the Plaintiffs' allegation remains unanſwered, and the De- 


fendants are put to an uſeleſs expence. If this may be done, 
why do parties ever move to amend ? Why is not a nolle proje- 


qui entered on the whole declaration ? But even ſuppoſing that 


a nolle proſequt may be entered, as in this caſe, yet it is here ir- 
regular, being by Attorney and not by the Defendants in perſon, 
Beecher's Caſe 8 Co. 58. Cro. Fac. 211. — 

But the huſband and wife cannot joio, in the three laſt counts, 
becauſe if the Defendants have received money to the ule of the 
Plaintiffs, the huſband alone is intitled to it. A feme covert can- 
not aſſent to a ſtatement of accounts, but as the ſervant of the 
huſband, and then it is his contract. 2 Black. 872, 1 Term 
Rep. B. R. 40. Neither can the action be maintained againſt 


the Defendants 2s executors on theſe laſt promiſes, 1 Term Rep. 
B. R. 
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B. R. 487. ſupra. Either the firſt count charges them in a 1789. 
wrong character, or if they are there rightly charged as exe- 
cutors, that count is mis- joined with the other three, on which Rose | 
the judgment muſt be de bonts propriit. In every point of ea, eds. 
therefore, the declaration is bad. 
Le Blanc Serj*. on behalf of the Plaintiffs, argued that at 
any period a party might withdraw any part of the pleadings, 
leaving enough to ſupport his ation, for which one cauſe was 
ſufficient. The Defendant may withdraw ſuch of his pleas as 
are ill- founded, provided he leaves one plea good, and the 
court will not compel him to go on to an erroneous judgment, So 
where the parties go to trial, after verdict, damages may be 
ſevered, the judgment entered on ſuch counts as are good, and 
a remiltitur for the bad ones, on payment of coſts, Where a 
nolle proſequi is entered, after joinder in demurrer, it is optional 
in the Defendant, either to proceed, or withdraw his demurrer, 
which he may do of courſe without leave of the court, and be 
intitled to the coſts of the demurrer: but if after notice of a 
nolle proſequt, he does not plead over, he goes on voluntarily 
with the demurrer. As to the nolle praſegui being entered by 
attorney, unleſs it be ſo expreſſed, the Court will not preſume 
it: in the caſe in Croke James, it was expreſsly ſaid to be by | 
by attorney. As to the other objections, Lord Mansfield ſays, in w—_— 
5; Atkins v. Hill, that the Defendant had by his demurrer ad- | 
| I mitted' that he has ſufficient to pay the legacy, ſo here there is 
N the fame admiſſion by the demurrer. Where an executor 
| 2 promiſes in conſideration of aſſets, a court of law will compel 
. the performance. Atkins v. Hill, Coup. 284. Hawkes v. 
| 5 Saunders, Coup. 289. (a) Lewis v. Lewis, tried at Nu Prius, 
: before 
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(a) Lewis v. Lewis adminiſtrator, with | codicils annexed, was granted to the Defen- 
the will annexed. Sittings at Weſtminſter | dant. That the teſtator was poſſeſſed of 
ö 8 alter Trin. Term 1778. India bonds to the amount of 3000 J. and of 
Aſumpſit againſt an adminiſtrator with goods and chattels to a large value; all 
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the will annexed, to recover a legacy of 400 | which In ia bonds and goods and chattels 
. 0 guineas, given to the Plaintiff by the teſta- | came. to the hands of the Defendant, and 
- ; tor. were ſufncient to ſatisſy all the teſtator's 
8 5 The declaration ſtated that one Thomas | debts and legacies; that the Defendant 
8 . Lewis made his will, and afterwards a firſt, might have paid the Plaintiff his legacy out 


and ſecond codicil, andby his ſecond codicil | of the ſaid bonds, and bv reaſon of the 
2 5 gave to the Plaintiff 400 guineas to be paid | premiſes, became liable, as adninifraier, to N 
rr 
: p *y , "=  minijirator to pay the legacy. * 
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but which the Plaintiff denied, and refuſed | 
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before Lord Mansfield, at the fittings after Trinity Term, 1778. 
The next objeQion is that the huſband and wife could not 
Jointly ſue. But where an action would ſurvive to the wife, 
there (he muſt join with. her huſband. Here the legacy would 
ſurvive to the wife, not having been reduced into pofiefiion by the 
huſband. If the huſband had died, ſhe might have claimed it, and 
not his repreſentatives. The laſt objection is equally without 
foundation, namely, that executors can only be ſued as ſuch, on 
conttacts made by the teſtator. They are liable as executors for 
funeral expences, which are to be paid before debts or legacies. 
Though the legacy in queſtion was not a debt in the teſtator's 
life-time, yet it was a charge made by him on his effects. This 
was a qualified promiſe by the defendants, to pay out of aſſets 
in their hands, which is admitted by the demurrer. It is 


| objected that they promiſed as executors, and therefore could 


not be ſued in their own right. The caſe of King v. Thom 
ſhews that executors may fue as ſuch, on a contract made after 
the death of the teſtator, where the money would be part of the 
aſſets; by parity of reaſon executots may be ſued as ſuch, 
where the money, if recovered, would be deducted from the 
aſſets. Rann v. Hughes. 7 Brown Parl. Cæſ. 550, proves that 
though an executor be charged perſonally for a debt of the teſ- 
tator, yet judgment will be de bonis teſtatorit. 

Marſhall in reply. There is no inſtance of a demurrer being 
withdrawn, and the party intitled to his coſts, as a thing of 


_ courſe, after a olle proſegui. The no/le preſegui was clearly 
entered by attorney. A warrant of attorney being placed at the 


beginning of the record, the parties are in court by attorney, 
in all the ſubſequent pleadings, except in pleading in abatement, 
when it is expreſſed that the party pleads in his own properperſon, 


Plea non afſ.mpfit. | to deduct. Lord Mansfield directed the jury 
The cauſe was tried at the fittings after | to find a verdict for the Plaintiff, for 42c /. 


Trinity Term 1778, at Meſminſter, before with leave to move the court for a new 


Lord Mansfie;d. The Plaintif proved the | trial; and faid, if there was not an abſolute 
will, codicils, adminiſtration, and Ind. a promiſe here to pay the legacy, there was 
bonds ſufficient, and that the Defendant had | at leaſt ſtrong evidence of the Defendant's 
offered to pay the Plaintiff his legacy, if he | aſtent to it. 

would deduct 100 /. which he pretended to But the Defendant ſubmitted, and never 
be due from the Plaintiff to the teſtator ; brought the cauſe before the court. 


35 otherwiſe 
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otherwiſe it is error. As to funeral expences, decency requires 
them to have a priority. A man cannot be charged fora legacy 
bequeathed by him during his life-time, any more than he can 


have an heir in his life-time, the original cauſe, therefore, is not 


in him. ; 

WILSON J.—Obſerved, that in the caſes cited of Atkins v. Hl, 
and Hawfes v. Saunders, the queſtion was whether executors had 
made themſelves perſonally liable, in which an averment of aſſets 
was neceſſary, But here the principal queſtion was, whether 
by the general common law, an executor, @s /uch, was liable to 
be ſued for a legacy, in which caſe'it would be ſurpluſage to 
alledge aſſets, and the defendant might plead plene adminiſtravit. 
This he ſaid, being a queſtion of great importance, and as yet 


undecided, and only (a) two judges able to attend, they meant 


to give judgment on the other points of the cauſe, according as 
they ſhould find them upon conſideration. 

On this day, HEATH, J.—gave judgment as follows: 

This is an action of af/ump/ir, brought by huſband and wife 
againſt executors for a legacy, bequeathed by the teſtator to the 
wife. The firſt count ſtates, that the defendants were liable as 
executors to pay the legacy, and that being ſo liable they pro- 
miſed as executors to pay it. The ſecond count is for money 
had and received, by the Defendants as executors to the Plaintiffs 
uſe. The third is for money lent to them as executors by the 
Plaintiffs; and the fourth is on an account ſtated between them. 
To this declaration there 1s a demurrer, the cauſes of which are, 
that the Defendants are ſued as executors, and not in their own 
right, and that there is a mis-joinder of action, ſome of the caules 
of action accruing to the Plaintiffs jointly, and others to the 
huſband alone. The Plaintiffs have entered a no/le proſeq:t as to 
the three laſt counts, and joined in demurrer. But there is no 
caſe to prove that in this ſtage of the proceedings a ne projegus 
can be entered, and as it is certain, that no experiment ot this 
kind has ever been made, it affords a ſtrong argument, that it 
cannot be made, It was contended at the bar, that there was an 
analogy between entering a nelle preſegui in this ſtate of the 
pleadings, and ſevering of iſſues after a verdict; but here the 
objection is, that diſtinct and inconſiſtent rights of action are join- 
ed, for this cauſe there is a demurrer, and after joining in de- 
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(a) Lord Lang / l ore h and Mr. Juice Can were abſent. 
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A. the owner 
of a ſhip exe- 
cutes an ab- 
ſolute bill of 
ſale of it to 
B. and by 
another deed 
of the ſame 
date, aſſigns 
other pro- 
perty to B, 
which deed 
of aſſignment 
(reciting that 
the bill of 
ſale was for 


the better ec. 


ring a ſum of money lent by B. to A. and alſo reciting a bond and warrant of attorney 
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murrrer, there is no inſtance of the Plaintiff being permitted to 


do away the ground of the demurrer, by ſeparating the rights of 
action. On this point, therefore we are of opinion againſt the Plain- 


tiff. The next objection is, tHat the hulband is improperly joined 


with the wife. As to this, the rule is, that where the wife is the 
meritorious cauſe of action, there ſhe may join with the huſband, 
but not otherwiſe, as is evident from the authorities of Croke 
Janes, 644. (a), and 2 Wilſon, 414. (6). Now in the preſent 
caſe, though in the firſt count the legacy appears to have been 


left to the wife, yet there is no meritorious conſideration on her 


part, for the three laſt promiſes, which are on general money 
counts. Theſe counts are alſo ſuch as would make the defen. 
dants perſonally liable, and with which they could not be charged 
as executors, and are therefore not to be joined with the firſt. 
Here are then ſeveral counts, in one of which the huſband is 
entitled in right of his wife, and on the others, in his own 
right, but he is joined with his wife in all; the Defendants 
are alſo declared againſt as executors in every count ; but the 
latter are ſuch as can only make them perſonally liable. For 

theſe reaſons therefore, we give | 
Judgment for the Defendants. 


(a) Abbot & Ux. v. B.ofield. (4) Weller and others v. Baker. 


Jackson S. VERNON. 


| HIS was an action for goods ſold and delivered, in which 


a verdict was found for the Plaintiff, ſubject to the opi- 


nion of the Court, on the following caſe. 


The Plaintiff who was a rope- maker, on the 77h of February, 
1787, and the 22d. of July and 1ſt. of Auguſt, 1758, ſupplied 
the ſhip Three Siſters with cordage and ſtores, by order of one 
Palmer the owner of her, without the knowledge of the Defen- 
dant. On the 62% of February, 1787, Palmer gave a bond to 
the Defendant for 3000 J., conditioned for the payment of 


given 


by A. to B. to ſecure the ſame ſum) declares that theſe “ ſeveral deeds and inſtruments were made to enable 
2. by ſale of all the things compriſed in them, to raiſe the ſum lent, without the concurrence of A., at 
any time before the money ſhould be paid off;“ but in the ſame deed there is a covenant, “ That upon 
payment of the money, B. ſhall re-co:wez to A., but ſo as not to prevent B. from /elling, &c. at any tim? 
brfore the fuil payment, Sc.“ Under theſe conveyances, B. is not abſolute owner of the ſhip, but only 


merig ag ee, and is not liabe for necefaries prov. ded for the ſhip, lefor- be takes pofſeſſ.cne 
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1500 J. and a warrant of attorney to confeſs a judgment thereon, 
which was accordingly entered as of Hilary Term, 1787. On 
the ſame day, Palmer executed an ab/olute bill of ſale of the 
ſhip to the Defendant, in conſideration of 1500/7. paid by the 
Defendant; and alſo a deed of alignment of various articles of 
perſonal property, and among them a policy of infurance on the 
ſhip, towards payment and ſatisfattion of the ſum of 15060 1. thet 
day lent and advanced to him by the Defendant, which deed of 
aſſignment further recited, ** That whereas to the intent and 
« purpoſe of better ſecuring to the Defendant, the ſaid principal 
« ſum of 1520/7. and the intereit thereof, Palmer had by deed 
„ poll bearing date therewith bargained, fold, aſſigned, convey- 
ed, and aſſured to the Defendant, the ſaid ſhip or veſſel, &. 
* to hold to him, his executors, adminiſtrators and aſſigns ab- 
« ſolutely, and the ſaid Pa mer had likewiſe 5 a into a bond 
„of equal date therewith, in the ſum of 3000/7. conditioned 


for the payment of 1500 J. and intereſt, and had alſo at the 


„ ſame time executed a warrant of attorney for better ſecuring 
te the ſame, and then 
„That indenture further witneſſed, and it was ane Se. 
IT that the ſaid ſeveral deeds and inſtruments were {o executed 
2 by the ſaid Palmer, for the purpoſe of enabling the Defen- 
« dant, his heirs, executors or adminiſtrators, either by public ſa'e 
* or private contract, to ſell and diſpoſe of the ſeveral matters, 
and things, therein reſpeftively compriſd, or other the effects 
* of the ſaid Palmer, and thereby 7o raiſe and pay the ſaid ſum 


f 1 500 J. ſo lent and advanced, &c, and the intereſt thereof 


«without any farther, or other concurrence of the ſaid Palmer, 
© his heirs, executors, adminiſtrators or afligns, or any of them, 


at any time, before the ſame ſhould be paid off or diſcharged by the 


* {aid Palmer, his heirs, executors, or adminiſtrators.” 

But in this deed therg was a Covenant, from the Defendant 
to Palmer, 

„% That in caſe Palmer ſhould pay of and diſcharge the ſaid 
« principal ſum of 1500 J. and intereſt, &c. before the ſaid ſe- 
« yeral matters and things ſhould be ſold or diſpoſed of, for 
the purpoſes aforeſaid, that then, and in ſuch caſe, the De- 
* fendant, ſhould and would re-convey, and re-afſign, the ſaid 
„ ſeveral matters, and things, thereinbefore mentioned, in 
* ſuch manner as the ſaid Palmer ſhould reaſonably require. 


4 0 * 7herem 


And it was thereby alſo declared and agreed, that n:thing 
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ſonal property; the only variation is in the mode of proceeding; 
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» cherein contained ſhould prevent the Deſendant, from felling and 


* abſolutely diſpoſing of all and every the ſaid prem iſes, matters, 
* and things therein before mentioned, at any time previous to the 


full payment of the ſaid ſum of 1 500 l. with intereſt, &c. 


On the 3oth of Fuly, 1788, Palmer aſſigned the freight to 
the Detendant. 

On the 774 of Auguſt 1788, the Defendant took poſſeſſion of 
the ſhip, and received the freight due to the owner, 

On the 22d of Aug uſt 1788, the Defendant fold the ſhip, 


and gave an indemnity to the purchaſer, againſt all demands on 


her, prior to that date. 

The queſtion for the opinion of the Court was, Whether the 
Defendant was liable ro pay for the cordage and ſtores furniſhed 
by the Plaintiff, ſubſequent to the bill of ſale, and deed of 
aſſignment and defeaſance, of the 6th of February, 1787 ? 

Cockell, Serj. on behalf of the Plaintiff. A tradeſman who 
ſupplies a ſhip with neceſſaries, has a treble ſecurity. . 1. The 
perſon of the maſter. 2. The ſhip itſelf. 3. The perſon of the 
owner; to either of which he may reſort for payment. Here 
the Defendant was complete owner, from the 6th of February, 
1787, at which time the bill of ſale was executed. It was not 
neceſſary that the Plaintiff ſhould know, at the time of furniſh- 
ing the ſtores, &c. who were the owners. He had given cre- 
dit, ſpecifically to the ſhip, and generally to the owner, who 
was liable as ſoon as known, becauſe all theſe materials being 
for the uſe of the ſhip, the owner muſt receive benefit from 
them. Rich v. Coe, Coup. 636. Farmer v. Davies, 1 Term 
Rip B. R. 108. 

Bond, Serj*. on the part of the Defendant, A that he was 
not owner, but only mortgagee of the ſhip, when the goods in 
queſtion were furnithed ; the deed of defeazance making void the 
bill of ſale, upon payment of the money owing. It is a rule of law, 
that a mortgagee whether of goods or land, is not liable to debts 


or other incumbrances of the mortg:gor, till he comes into poſleſ- 


fion. Here the Defendant took poſſeſſion of the ſhip for the firſt 
time, on the 7th of Auguſt, 1735; and then only began to be 
liable as owner. So a mortgagee of lands out of poſſeſſion, 1s 
not intitled to rent reſerved in a beneficial leaſe. Eaton v. 
Jaques, Dougl. 43%. and Walker v. Reeves, there cited. There is 
no ſubſtantial difference, between a mortgage of real and of per- 
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in courts of law and equity. 
ties is conſulted ; 


In both, the intent of the par- 
as at law, the mortgagee may have poſſeſſion, 


and a legal title till repayment of the money, ſo in equity the 
mortgagor may redeem : though the ceremonies are different, the 


eſſence of the contract is the ſame: but as the mortgagee is not 


intitled to the profits before he is in poſſeſſion, neither ought 
he to be liable to incumbrances, for “ Qi ſontit commodum, 
&« ſentire an et onus,” (a) Chinnery v. Blackburne, B. R. Paſch. 


(a) Chinnery v. Blackburne, B. R. Eaſt. 
24 Geo. 3. 

General indebitatus af/.:mpfit for freight of 
goods, —Plea general iſſue.— Verdict for the 
Plaintiff, ſubject to the opinion of the 
Court, on a caſe, which ſtated, that by an 
indenture of aſſignment dated January 4, 
1783, Robert Merryfiel4, in conſideration 
of 1166 J. 18 s. which he owed to the Plain- 
tiff, aſſigned to her the ſhip B. Cc. in 
which indenture there was a covenant from 
the Plaintiff to re. aſign the ſaid ſhip, Cc. 
to Merryfield, on payment of 1166 J. with 
lawful intereſt, on or before the 10th of No- 
vember then next enſuing ; that at the time 
of the execution of the deed, the ſhip was 
in the River Thames, and afterwards ſailed 
to Portſmouth, and continued there till the 
middle of March following, in the poſſeſſion, 
and under the command of 4. B. and that 
the Plaintiff did mot then take poſſeſſion: 
that Merryfield navigated, victualled, and 
manned the ſhip, as owner thereof, at his 
own expence, and riſque, both from Eng- 
land to Antigua, and on her return from 
thence ; that Merryfield at Antigua, gave the 
command of her to captain Dry//a/e, and 
ſent her to England. with orders to the cap- 
tzin, to addreſs himſelf to Meſirs. Dunlop, 


of Lonaon, merchants, who were to ſell her 


according to the directions contained in a 
etter, in which letter Merryſſeld allo ſaid, 
Mrs. Chinnery has a demand againſt me 
* for near 1200 J. ſterling, which I hope 
** to remit ſhortly to you, or Mrs. Merry- 
field, ſo as to pay her;“ that Meſſrs. 
Dunlop being applied to as conſignees, lent 
two ſums of 50 J. to captain Dryſdale, de- 
claring they ſhould conſider him as reſponſi- 
ble, in caſe they ſhould not receive the ſame 
by freight, Cc. and that they afterwards 
received the money from Dry/aale : that the 


24 Geo. 


ſhip completed the delivery of the cargo, on 
the 27th of Seprember, 1783 ; that the Plain- 
tiff took poſſeſſion on the 29th of Steuler 
following, immediately on receiving infor- 
mation of her arrival in the Thames ; that 
the defendant had goods from Antigua on 
board, the freight of which amounted to 70. 


95. I1 4. for the recovery of which the action 


was brought : that captain Dry/dale paid 
for lights, ciiſtom - houſe dues, and for 
clearing the ſhip, which the Plaintiff repaid 
him, and alſo paid his, and tne mariners 
wages, for the voyage from Antigua, to the 
amount of 234/. 75. 7 d. after ſhe took 


poſſeſſion of the ſhip ; and that the Plaintiff 


afterwards ſold the hip by auction tor 7 101. 
Sc. 


god for the Plaintiff, contended that fe 


was the legal owner of the ſhip by virtue of 


the deed, and beneficial owner, having ad- 
vanced more than the value. A mortgagee 
of a ſhip in poſſexion may ſue for freight ac- 
crued after the mortgage, as a mortgagee 
of land coming into poſſeſſion, is intitled to 
the intermediate rents, growing due after 
the mortgage, though before he takes poſ- 
ſeſſion. Mojs v. Gaiiimore, Douzl. 266. 
Freight is as incident to the ownerſhip of a 
veſiel, as rent is to that of land: as the 
Plaintiff pays all his expences, ſhe is entitled 
to all gains. This is to be conſidered, as 
between mortgagor and mortgagee ; though 
a ſet-Off between the Defendant and the 
mortgagor, or an attachment of the debt in 


London, might have made a difference, it 


they had exiſted. 

Chamire for the Defendant —This is a 
contract by a third perſon, not for the be- 
neft of the Plaintiff, who cannot therefore 
recover in her own name. It bears no ana- 
logy to rent iſſuing out of land, which is 


incident to the reverſion. The cauſe of ac- 
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24 Geo. 3. Nor can the Plaintiff charge the ſhip itſelf with 
this demand. Though by the civil law, neceſſaries advanced for 
a ſhip, are a charge on the bottom, yet in our law it is other. 
wiſe, the credit being given to the perſonal ſecurity of the 
owners ; except the ſhip be in a foreign port, in which caſe the 
captain is allowed to hypothecate, and the neceſſaries advanced, 


create a lien on the ſhip itſelf. Salt. 34. Fuſtin v. Ballam, 


2 P. Wms. 467. Watbinſon v. Bernadiſton (a). 
Cocke!l replied, that nothing had been adduced to ſhake the 


authority of Rich v. Coe, which was decifive on this point. 
He alſo urged, that the Defendant was actual owner of the ſhip 
by virtue of the bill of ſale, and had a right to ſell immediately, 
not an intereſt becoming abſolute at a future time: that the 
deed of defeaſance was, a diſtin conveyance, and related to 
other property. But even if the Defendant were only mortga- 
gee by virtue of thoſe deeds, yet he had reduced the mortgage 
into poſſeſſion by having the freight aſſigned to him: he might 


alſo have recovered on the policy aſſigned to him, if a loſs had 


happened. 
HzeaTn, J.—{(6). As we both agree in opinion on this queſ- 


tion, and have no doubt, it would be wrong to put the parties 


intitled to the freight. 


tion ariſes on a perſonal contract, not on the 
ſhip itſelf. A mortgagee cannot recover 
rent received, from the mortgagor. Here 
the mortgagor, has been in the enjoyment 
of the whole, and the cargo was delivered 
before the mortgagee had any claim. The 
mortgagee ſurely cannot bring actions 
againſt a vendee of the mortgagor for any 
ſupply of goods, &c. There could be 
here no ſet - off between the mortgagor and 
his creditors, if the mortgagee be permitted 
to bring this action. If the mortgagee 
takes the benefit of the contracts of the 


mortgagor, he ought alſo to be liable for 


any loſſes that might happen, which is not 
contended. If Merr:field had become a 
bankrupt, his afignees would have been 
The Plaintiff paid 
the wages, Cc. merely to get poſſeſſion of 
the ſhip, diſcharged of any lien there might 


be upon it. 
Lord Mansr1ELD —The juſtice of the 


caſe ſtruck me forcibly at firſt, as between 
the mortgagor and mortgagee: but the 
mortgagor is no party, the action is brought 
after the mortgage, againſt a perſon who 
contracted with the mortgagor. This ac- 


tion muſt be founded on the idea, that the 


mortgagor in poſieſũon is the ſervant and 


agent for the mortgagee, which is not the 
caſe. Till the mortgagee takes poſieflion, 
the mortgagor is owner to all the wor'd ; 


he bears the expences, and he is to reap the 


profits. 

ASHHURST, J.If the voyage had prov- 
ed unprofitable, could the mortgagor have 
recovered againſt the mortgagee the ex- 
pence of the outfit? Yet this muſt have been 
the caſe if the mortgagee were intitled to 
the p: olits. 

BuLLER, J.—lf the mortgagor be con- 
ſidered as agent, he muſt be ſo throughout, 
and then, the mortgagee would be anſwer— 
able for every loſs, - damage, Cc. The 
payments by the Plaintiff were voluntary, 
to get poſſeſſion of the ſhip free from any 
liens, and are at moſt but evidence of the 
mortgagee's poſſeſſion. 

Poſtea to the Defendant. 


(a) See alſo Wilkins v. Carmichae!, Doug!. 
IOI, 
=# b) Lord Loughborough and Mr. }ullice 
Gould, were both abſent. 
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to the expence of a ſecond argument. This is an action for 
goods ſold and delivered for the ule of the ſhip Three Sifters, and 
the queſtion is, whether the Defendant be ſuch an owner as is 
liable for the payment? Palmer on the 6th of February, 1787, 
executed a bill of ſale to him, and on the ſame day another deed, 
reciting the bill of ſale, with a defeaſance. 

It has been argued, that this is not a mortgage; but though 
it is not in the modern form, yet it is like an antient mortgage 
by deed abſolute, with another deed of defeaſance; no day of 
payment and reconveyance is mentioned, becaute Vernon the 
Defendant inſiſted on having a right to ſell the ſhip when he 
pleaſed, on account of the inſolvency of Palmer. From the 
pature therefore of the tranſaction, and the circumſtances attend- 
ing theſe deeds, the aſſignment of the ſhip to the Defendant 
was in a reality a mortgage. 

Then the queſtion is, whether a mortgagee out of poſſeſſion 
is anſwerable for goods furniſhed for the uſe of the ſhip? Now 
though the owners are bound by the contracts of the captain, he 
being their agent, yet the mortgagee is not ſuch an owner till 
he has poſſeſſion. The caſe of Rich v. Coe is only applicable to 
the preſent, inaſmuch as there Harwood who had hired the ſhip, 
was not liable for neceſſaries, but was conſidered merely as the 
agent for the real owners. The caſes of Eaton v. Fagques, 
Walker v. Reeves, and Chinnery v. Blackburne, are in point to 
ſhew, that the mortgagee out of poſſeſſion, is not anſwerable for 
the contracts of the mortgagor. 

WiLsoN, J.—The only queſtion is, whether the convey- 
ance to Vernon were ablolute, or only by way of ſecurity ? No 
one, I think, who reads theſe deeds, can have any doubt of its 
being a mere mortgage for a loan of money. Here is a bond for ;0001. 
conditioned for the payment of 1 500/. lent by Vernon to Palmer; 
a warrant of attorney and judgment entered on it; then a convey- 
ance of the ſhip by a bill of ſale, in conſideration of the ſame ſum 
of 1500 J. and as a farther ſecurity, a deed of aſſignment with a 


defeaſance annexed. In this decd of affignment there is no co- 


venant for a reconveyance, becauſe as an additional ſecurity, 
Vernon the defendant ſtipulated for a power to {ell the ſhip, at 
any time, without further leave from Palmen. It was under- 
ſtood by Palmer to be merely a pledge for the money due, as he 
contracted for freight, after the conveyance to Vernon; for if 
that conveyance had been abſolute, he could not properly make 


a contract for freight. On the 7th of Auguſt, Vernon takes 
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them, he being their agent or ſervant. 


Monday, 
February th. 


It is not ne- 
ceſſary to add 


the name of 
the Filazer to 
a common 
capias. 


Tueſday, 
Feb. 10th. 


A tradeſman 


delivers 
goods to . 


at the requeſt 


and credit 
of B. who 
ſays, before 
the delivery, 
64 avill le 


bound for the 


payment of the 
money as far 
as 800 l. or 
1000 J.“ 


This promiſe 


of B. not be- 
ing in writ- 
ing, is void 


by the ſtatute 


ot frauds, if it 
appear that 
credit was 
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poſſeſſion, till which time, Palmer was the poſſeſſor, ſubject to 
Vernon's claim, who was not liable till he had actual poſſeſſion, 
The owners of a ſhip are liable for furniture and necceffaries, be- 
cauſe they receive the immediate benefit of the freight, and it 
is for that reaſon, the contracts of the captain are binding upon 
But the caſes which 
have eſtabliſhed this to be law, do not affect a mortgagee not 
in poſſeſſion, who cannot be conſidered as an owner, nor as ſuch, 
intitled to the freight. The caſe of Chinnery v. Blackburne, 
was decided on the ground, that as a mortgagee out of poſſeſ- 
fion, was not liable to the charges of the ſhip, ſo he was not 


intitled to the freight. | 
| Poſtea to the Defendant. 


FROST v. EYILES and Jaques. 


OTION to ſet aſide proceedings for irregularity, the 

name of the Filazer not being on a common capras, 

But the Court held the proceedings regular, the addition of the 
Filazer's name not being neceſlary. | 

Rule diſcharged with coſts. 


Bond, Serjt. for the Plaintiff, and Aaair, Serj 
fendant. 


t for the De- 


ANDERSON DV. HAVYMAN. 

HE Plaintiff was a woollen draper in London, and em- 

ployed one Brffin as a rider, to receive orders from his 
cuſtomers in the country. The Defendant meeting with Brfjn 
at Deal, deſired him to write to the Plaintiff, requeſting him to 
ſupply the Defendant's ſon, (who traded to the Wejt Indies) 
with whatever goods he might want, on i, the Defendant's 
credit, and at the ſame time faid, ©* Uſe my fon well, charge 


* him as low as poſſible, and I will be bound for the payment of 


the money, as far as 8001. or 1000/7.” Biffin accordingly 
wrote to the Plaintiff, the following letter, “Mr. Hayman of 
* this town ſays his ſon will call on you and leave orders, 
* and he has promiſed me to fee you paid, if it amounts to 
% 1000 /,, Mr. William Pitches was allo preſent as a witneſs.” 


given to 4, as well as B, 


« N ©. 


— 


* 
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months, expects diſcount in proportion.” Soon after, the fon CTY 
received goods from the Plaintiff to the amount of 800 J., which Axver5on 
were delivered to him in conſequence of the abovementioned . 
order from the father. The ſon was debited in the Plaintiff's 

books, and being applied to for payment, wrote an anſwer to the 
Plaintiff as follows : 

« Your favour of the 27th paſt has been forwarded to me 

« from Oſtend by my clerk, in anſwer to which, I can only ſay, 
„ that I underitood your credit for the goods was 12 months, 
« which was alſo mentioned by your rider to my father, T ſha!l 
«* at this rate, make you remittances for the different parcels as 
« they come due, and remain, Se. 

| *« Thy. Hayman, Junr, 7 

He afterwards became a bankrupt, and this action was brought 

againſt the father, to recover the value of the goods. 

The declaration contained ſeven counts; the firſt was on an 
agreement by the Defendant to pay, &c. in conſideration that 
the Plaintiff would ſell the goods to his ſon. 2d. Quantum 
valebant. 3d. Goods fold and delivered to the ſon at the re- 
queſt of the Defendant, 4th. Quantum meruit. 5th. Money 
paid to the uſe of the Defendant. 6th, Goods fold and delivered 
to the ſon, on a promiſe by the Defendant, 70 fee the Plaintiff 

paid, to the amount of 800/. 7th. Same promiſe on a guantum 
meruit. 
Plea general iſſue. Mr, Juſtice Heath, who tried the cauſe, 
directed the jury to conſider, whether the Plaintiff gave credit to 
the Defendant alone, or to him together with his fon ; that in the 
former caſe, they ſhould find a verdict for the Plaintiff; in the 
latter, for the Defendant ; being of opinion, that if any credit 
was given to the ſon, the promiſe of the Defendant, not being in 
writing, was void by the ſtatute of Frauds. A verdict was found 
for the Defendant. 

A rule was obtained to ſhew cauſe, why this verdict ſhould not 
be ſet aſide, and a new trial granted. | 

Againſt this rule, Bond Serj . relied on the caſe of Mathon v. 
Wharam, 2 Term. Rep. B. R. 80. | 

On behalf of the rule, Le Blanc and Runnington Serj*, ſaid 
that in Matſon v. Wharam, the undertaking was collateral, 
but here it was direct, the original credit being given to the 


Defendant; and cited the caſes of Bir#myr v. Darnell, 1 Salk. 
1 27. and 
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An attorney 
has a lien tor 


his bill of 


coſts, on 
money levied 
by the ſhe- 


riff under an 


execution on 
a judgment 
recovered by 
his client, and 
is intitled to 
have it paid 
over to him, 
notwithſtand- 
ing the ſheriff 
has had notice 
from the party 
ug zinſt whom 
the execution 
iſſued 

to retain 

the money in 
his hands, 
and that the 
court would 
be moved to 
ſet aſide the 
jodgment for 
irregularity; 
and notwith- 
ſtanding a 
docquet has 
been ſtruck 
againſt the 
client, be- 
coming a 


bankrupt. 
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27. and Mowbrey v. Cunningham, mentioned in Jones v. Cooper, 
Cowp. 228. | 
But the Court were clearly of opinion, that this promiſe not 
being in writing, was void by the ſtatute of Frauds, as it 
appeared from the evidence of the letter, of Hayman the younger, 


that credit was given to him, as well as to the Defendant. 
Rule diſcharged. 


GRIFFIN v. EyLEs, Warden of the Fleet. 


HE Plaintiff havin 9 in Michaelmas Term laſt, recovered judg- 
ment againſt the Defendant for 252 /. 54. 5d. in an action 
of debt for the eſcape of one Jagues, (a priſoner charged in execu- 


tion at the ſuit of the Plaintiff) ſued out a f. fa. directed to the 


ſheriff of Surrey, who made a levy, to that amount, on the De- 
fendant's goods. Soon after, the Defendant gave notice to the 
ſheriff, to retain the money levied, ſtating that he ſhould make 
an application to the Court to ſet aſidethe proceedings for irre- 
gularity. On the receipt of this notice, the ſheriff refuſed to 


pay the money to the Plaintiff's attorney, who demanded it. In 


conſequence of which, the attorney obtained a rule to ſhew 
cauſe, why the ſheriff ſhould not pay to him the money in 


queſtion, with intereſt, from the time it was levied, on an affi- 


davit, which ſtated, amongſt other things, that the whole ſum 
was due to him for his bill of coſts, as attorney for the Plaintiff; 


viz, part for the debt, for which Jaques was taken in execu- 


tion, (which was the amount of coſts taxed in an action brought 
by Jaques againſt the preſent Plaintiff in the exchequer) and 
the remainder for the coſts taxed in the action in this court 
againſt Eyles for the eſcape of Jaques. 3 
Againſt the rule Adair and Runnington Serj”, urged, that the 
ſheriff had done right in retaining the money, becauſe a 
docquet had been ſtruck againſt the Plaintiff, who after he re- 
covered judgment, became a bankrupt. 
Bond Serj. in ſapport of the rule, relied on the cafes of Tur- 
win v. Gibſon, 3 Atk. 720. and Welch v. Hole, Dougl. 226. 
On the authority of theſe caſes, particularly of the laſt, the 
Court, after conſideration, made the 
Rule abſolute with coſts, 
leaving out that part which reſpected intereſt for the 
money; and faid, that the circumſtance of the 


docquet being ſtruck, was immaterial, 
N BAKER 


E 
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BAER ER DU. NEWMAN. 


N the third of February in this term, Lawrence Serj. 
moved for a rule to ſhew cauſe, why judgment, as in caſe 
of a nonſuit, ſhould not be entered, on an affidavit, ſtating that 
iſſue was joined in Michaelmas term laſt, and that the Plaintiff 
had not proceeded to trial. On a ſublequent day, .5air Serjt', 
ſhew'd for cauſe an affidavit on the part of the Plaintiff, ſtating, 


that iſſue was in fact joined on the 7th of December, in Michaelmas 


vacation, and that a note dated the 25th of January had been 


ſent to the Defendant's attorney, purporting that the Plaintiff 
could not proceed to trial, on account of the abſence of ſame of 


his witneſſes. On this day the Court ſaid the application was 


premature, (a) as the Plaintiff had the whole of the term, 
next after that in which iſſue was joined, to proceed to trial 


in, and therefore 


Diſcharged the rule with coſts; 


(a) There were other days appointed for 
ſittings in the term, after the zd. of February. 


Acre, whether the defendant would not | of the term before he made his motion ? 


FoLLioTT v. Oc DEN 


EBT on bond, dated New York October 10, 1769, for 
4000/7. of current money of the province of New York 
in North America, being 22501. of lawful money of Great 
Britain. | | 
Plea, after Oyer, (by which it appeared that the Defendant, 
one Richard Morris, and Lewis Morris were jointly and ſevetally 
bound) 1ſt. Richard and Lewis Morris ſofverunt poſt diem. 2d. 
Defendant /o/uit poſt diem. zd. That at the time of making the 
ſaid writing obligatory, the Plaintiff, Richard Morris, Lewis 
Morris, and the Defendant, were ſeverally, and reſpectively, 


perſons reſiding within the United States of America, and con- 


have been intitled to judgment, as in caſa 
of a nonſuit, if he had waited till the end 
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The Plaintiff 
has the whole 
of the term, 
next to that 
ina which iſſue 
15 joined, to 
ry his cauſe 


t 
in. 


Tucſaay 
Feb. 10th. 


A. and B. 
being in- 
aditants of 
the United 
States of Ame- 


rica, While 


thoſe States 
were colonies 
of Great Bri- 
tain, and 
before the 
war broke out 
between the 
two countries, 
B. executes 

a bond to . 
During the 
war, atter the 
declaration of 


independence by the Congreſs, both parties are attainted, their property confiſcated, and velted in 
the reſpective States, of which they were inhabitants, by the legiſlative acts of thoſe States, and a fund 
provided for pa ment of the debts of H. A. may maintain an ation on the bend avainft B. in England. The 
teveral acts of attainder and confiſcation, being pailed by Sovereign Independent States, do not diſable A. 
from ſuing, nor exempt B. from being ſued in EAgland. Neither is it a good plea in bar of an action 
at law, that an araple fund was provided out of the effects of B. for the payment of his debts, to which 
A, m: ht and ct io have reſorted, and bee paid, though it may be a ground for relief, in equity. 


tinued 
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tinued ſo, &c. till after the 22d. of October 1779, that on that 
day, the ſaid ſum of money, &c. being due and unpaid, &c. and 
the Plaintiff then reſiding at New York, then being one of the 
United States of America, by a law of the State of New York, 
he was pe facto attainted of the offence of adhering to the 
enemies of the ſaid State of New York, and all and fingular the 
eſtate, both real and perſonal, held or claimed by him, on the : 29. 
of October 1779 was forfeited to, and veſted in the people of New 
York, which ſaid law of the ſaid State of New Turk, from 
thenceforth hitherto hath been, and ſtill is, in full force and 
effect, and that the ſaid writing obligatory, and all the money 
due thereon, became and was, and from thenceforth hitherto 


| hath remained and continued, and ſtill is forferted to, and veſted 


in the people of the ſaid State of New York, &c, 

4th. That at the time of the making the ſaid writing 
obligatory, the abovementioned parties were reſident within the 
United States of America, that the Defendant was bound only 
as a ſurety for the ſaid Richard, and Lewis Morris, that the 
Defendant, at the ſaid time, &c. was reſident in the State of 
New Ferſey, then being one of the United States of America, and 
in poſſeſſion of real and perſonal property, more than ſuff.ient to 
pay the ſaid ſum of 40001. and his other debts, that on the 
2d. of January 1779, being ſo poſſeſſed, &c. he was attainted 
according to the laws and ſtatutes of the ſaid State of New Fer ſey, 
of adhering to the enemies of the ſaid State, and thereby a// bis 
real and perſonal eftate, within the ſaid State of New Jerſey, was 
forfeited to, and veſted in, the ſaid State of New Jerſey for ever; 
that it was provided by the ſaid State of New Jerſey, that the 
property of the Defendant ſo forfeited to, and veſted in the ſaid 
State, was in the firſt place made liable to the payment of all bis 
debts, and demands againſt him; that in conſequence of his 
attainder, all his property was ſeized, which at the time of the 
ſeizure was more than ſufficient to pay the ſuid ſum of 4000 1. and 
all his other debts; that after his attainder, the Plaintiff was 
at liberty to make, and might have made demand of the State of 


| New Jerſey, of the ſaid ſum of money due to him upon 


the ſaid writing obligatory, againſt the real and perſonal eſtates - 
of the Defendant ſo forfeited, &c. and might have been paid 
thereout. | 

5th. To the fame effect as the 4th. but reciting more par- 


ticularly the ſeveral acts of attainder, and confiſcation, paſſed by 
| 12 2 the 
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the State of New Jerſey, againſt the Defendant, and that the 
Plaintiff might and gt to have demanded payment of the bond 
from that State, &c. 

Replication. Iſſue tendered on the 1ſt. and 2d. pleas. To 
the 3d. plea, that at the time of making the ſaid ſuppoſed law 
of the State of New York, in that plea mentioned, the ſaid State 
was not one of the United States of America, but was one of his 
Majeſfly's colonies in America, then in open rebellion againſt his 
Majeſty, &c. General demurrer to the 4th. and 5th. pleas. 

Rejoinder. lſſue joined on the 1ſt. and 2d. pleas. To the 
3d. replication, that before the making of the ſaid law of the 
State of New York, in the 3d. plea mentioned, to wit, on the 
4th. of Fuly 1776, the ſeveral colonies in America (mentioning 
them all by name, and among them New York and New Ferſoy) 
ſeparated themſelves from the government and crown of Great 
Britain, and united themſelves together, and were by the people 


of the ſaid reſpective colonies in congreſs, declared and made 


free and independent ſtates, by the name and ſtyle of the United 
States of America, and to have full power to 4% all act 
and things, which independent flates of right may do; that on 
the 3d. of September 1783, by the definitive treaty of peace and 
friendſhip, made and ſigned at Paris on that day, between his 
Majeſty and the ſaid United States of America, his Majeſty 
acknowledged the ſaid United States of America, to be free 
ſovereign, and independent itates, and treated with them as ſuch; 
and by the ſaid treaty, the ſeveral laws which had been made, 
and paſſed by the legiſlatures of the laid reſpective ſtates, after 
their declaration of independence, for the confiſcation of the 
property of perſons within the ſaid reſpective ſtates, were recog- 
nized and admitted to be valid; and that before the making of 
the ſaid law of the State of New York, to wit, on the 4th. of 
Fuly 1776, and from thence continually hitherto, the ſaid 
United States became, and were divided from his Majeſty's domi- 
nion and government, and abſolutely independent thereof, and 
that long before, and at the time of making the ſaid law of the 
ſaid State of New York, and from thence hitherto, the people 
of the ſaid State have exerciſed, and ſtill do exerciſe, ſovereignty, 
legiſlation, and government, within the ſaid State of New Nor, 
ſeparate and diſtin from the legitlation and government of 
Great Britain, and that the ſaid law of the ſaid State of New 
K k York, 
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York, from the time of the making thereof, hitherto bath been 
and ſtill is in full force and effect, &c. 

Joinder in demurrer to the 4th. and 5th. pleas, &c. 

Surrejoinder.—That by the treaty of peace, the ſaid ſeveral 
laws, &c. were not recognized and admitted to be valid, &c. 

Rebutter,—That by the firſt article of the treaty, his Bri- 
tannick Majeſty acknowledges the ſaid United States to be fiee 
ſovereign and independent States, and treats with them as ſuch: 
that by the th. article of the treaty, it was agreed between 
his Majeſty, and the United States of America, that the Congreſs 
ſhould earneſtly recommend it to the legillatures of the reſpective 
States, to provide for the reſtitution of all eſtates, rights, and 
properties, which had been confiſcated, belonging to real Britifh 
ſubjects, and alſo the eſtates, rights, and properties, of perſons 
reſident in diſtricts in the poſſeſſion of his Majeſty's arms, and 
who had not borne arms againſt the ſaid United States; and that 
perſons of any other deſcription, ſhould have free liberty to go 
to any part of any of the thirteen United States, and thercin 
remain twelve months unmoleſted in their endeavours to obtain 
reſtitution of ſuch of their eſtates, rights, and properties, as 
might have been confiſcated ; that Congreſs thould allo re- 
commend to the ſeveral States, a reconſideraticn and reviſion of 
acts and laws, &c. and ſhould alſo earneſtly recommend to the 
States, that the ſeveral eſtates, rights, and properties of ſuch laſt— 
mentioned perſons, ſhould be reſtored to them, they refunding 
to any perſons, who might be then, at the time of making the 
ſaid treaty, in poſſeſſion, the Sn fide price (where any had 
been given) which ſuch perſons might have paid in purchaſing 


the ſaid eſtates, rights, or properties, ſince the confiſcation, Ec. 


and that no perſons who then had any intereſt in confiſcated 
lands, either by debts or otherwiſe, ſhould meet with any impedi- 
diment in the proſecution of their guſt rights, that the Plaintiff at 
the time of making the ſaid law of the State of New York, and of 
the ſigning the definitive treaty, was reſident in a diſtrict in the 
poſſeſſion of his Majeſty's arms, within the State of New Tyr, 
and had not borne arms againſt the ſaid United States; and allo 
that by the ſixth article of the treaty, it was agreed, that there 
ſhould be no future confiſcations made, nor any proſecutions 
commenced againſt any perſon, by reaſon of the part which he 


might have taken in the then war, and that no perſon ſhould 


Suffer any * loſs, either in his perſon, liberty, or property, 
and 
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and that thoſe who might be in confinement on ſuch charges, 
at the time of the ratification of the treaty, ſhould be 


immediately ſet at liberty, and the proſecutions ſo commenced 
ſhould be diſcontinued, &c. 25 


General demurrer to the rebutter, and joinder in demurrer. 
This cauſe was argued in Eaſter Term 1788, by Watſon Serj for 


the Plaintiff, and Le Blanc Serj' for the Defendant, and a ſecond 


time in the preſent term, by Lawrence Serj* for the Plaintif, 
and Adair Serj' for the Defendant. The arguments oa the part 


of the Plaintiff, were in ſubſtance, as follow. 


The two material queſtions which ariſe on theſe pleadings are, 


1. Whether under the circumſtances of this caſe the Plaintiff 


had a right to ſue; 2. Whether under thoſe circumſtances, the 
Defendant was liable to be ſued, in Eng/and, on a bond made 
in America ? 


The firſt queſtion may be reſolved, by confidering the effect of 


the act of attainder and confiſcation, paſſed againſt the Plaintiff 
by the State of New York; the ſecond, by conſidering the ef- 


fect of the like acts of the State of New Jerſey, paſſed againſt 
the Defendant. Now theſe acts, having been made by perſons, 
who, at the time of making them, were ſubjects in open rebel- 
lion, muſt have been at that. time void. If they were al- 


lowed to be valid, it would follow, that the acts of rebels are | 


binding, in proportion to the violence of their rebellion, Laws 
can only bind thoſe who are ſubject to them; but no one can 


be legally ſubject to the acts of rebels. Although in this 
country, the protectorſhip of Cromwell continued many years 


in poſſeſſion of ſovereign authority, yet it was neceſſary 


at the Reſtoration, to paſs a law (@) expretsly to confirm ſuch 
proceedings of the commonwealth, as were thought proper to 
be confirmed, all others being void, having been made by re- 
bels. An ufurped power can make no valid laws, as long as 
efforts are made, to reduce thoſe who uſurp it, to obedience. 
Continued efforts were made by Great Britain to bring Amer:ca 


to ſubmiſſion, long after the as in queſtion were paſſed. It 


is laid down by Pufendorf#(6), that“ if the conſtitution of a 


ſtate be altered by an unjuſt rebellion, the liberty thus 
uſurped, continues fo long unlawful, as the rightful prince 
ſhall labour to reduce the rebels to obedience, or at leaſt, 


(a) 12 Car. 2. c 12. (b) Lib. 7. c. 7. f. 5. 
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& ſhall by ſolemn declaration proteſt, and preſerve his right 
* over them.” The defendant does not indeed, in his re- 
joinder,- inſiſt on the ſovereign authority of the State of New 
York, at the time of paſſing the law againſt the Plaintiff, but 
relies on the ſubſequent treaty of peace to confirm that, toge- 
ther with the other laws of attainder and confiſcation. But 
the treaty could not have this effect. It could not mean to 
ratify thoſe acts, which were done by the Americans in a ſtate 
of rebellion, and at a time when this country was labouring to 


reduce them to obedience : it takes notice of ſuch acts, but does 


not imply a retroſpective confirmation of them. But ſuppoſing 
the deſign of the treaty had been to confirm them, yet the king 
had no ſuch power. 'The crown cannot ratify a&s of violence, 
without the conſent of the ſubject, expreſicd by pafling a law 
for that purpoſe. The ſovereign of a ſtate may abandon ſuch 
of his ſubjects as he is unable to protect or govern, but he can- 


not deprive them of the legal rights of that ſociety, into which 


they originally entered : he cannot force them to ſubmit to the 
authority of another ſtate, Yael. liv. 1. c. 18. J 195. Puffen- 
dorf. lib. 8. c. 5. J. 9. So in the preſent caſe, the king had no 


power to confirm the attainder, of loyal ſubjects of his govern- 


ment, made while they were under the protection of Great 


Britain, to veſt their property in the American States by ratifying 
the confiſcation of it, nor to deprive them of the henefit of their 


perſonal remedies and engagements. If this bond therefore had 
been actually ſeized by the people of New York, it could not have 
been contended, that the Plaintiff's right of action was taken 
away by the ſeizure made, flagrante bello, and before any ac- 
knowledgment of the lawfulneſs of the power making it : but 
as the bond was not ſeized, as it was never diveſted ovt of him, 
and as he is ſtill poſſeſſed of it, clearly no principle of law can 
prevent his ſuing upon it in England. He could not have 
brought an action in America, being there proſcribed, and 
therefore had not his choice of a double remedy. But ad- 


mitting the legality of the proceedings againſt the Plaintiff, the 


Defendant cannot take advantage of the criminal laws of a fo- 
reign country. A mere aſſignment of property might be ac- 
knowleged, but the vindictive afts/bf one ſtate, cannot be en- 
forced in another ; it being a principle of the law of nations, 
that a criminal can only be puniſhed by that Nate, whoſe laws 


he has offended. Vatel. liv. 1. c. 19. / 232. But if this plea 
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were allowed, of the diſability of the Plaintiff to bring the 
action, offences committed by him in America would be 
puniſhed in England. 


The ſecond queſtion may be anſwered, by examining whether 
the Defendant can avoid the Plaintiff's demand, by pleading his 


own attainder, and the confiſcation of his property. At the 
time when the contract was made, the Plaintiff had a right of 
action; this right was perſonal and tranſitory, it continued in 


him as long as the bond remained in his poſſeſſion unſatisfied, 
and was not diveſted by any ſituation, in which the property of 
the Defendant was placed. The Plaintiff is not Rated, in this 
plea, to have been guilty of any offence; the Defendant relies 
on bis own treaſon againſt the State of New Jerſey. Now ad- 
mitting his attainder and the confiſcation gf his effects to be le- 
gal, the object of thoſe acts was punithment, not reward, to 
diſtreſs, rather than to favour. They did not mean to prevent 
a creditor from bringing. a perſonal action, or to deſtroy any 
contract made by him with the Defendant. Care was taken, 
in the firſt place, that his debts ſhould be paid, but if he be 
ſuffered to avail himſelf of this defence, the deſign of theſe 
Jaws of New Jerſey will be inverted ; the debtor will receive 
the benefit of them by avoiding the payment of a juſt debt, and 
the creditor will be deprived of a proviſion, expreſsly made in 
his favour, A proſcribed American is not intitled to greater pri- 
vileges than any other Britiſb ſubject. There is no ground in 
the law of England, to exempt an attainted perſon from his en- 
gagements though he be legally dead to every other purpoſe, 
he is alive to that of being ſued, and may be ſerved with proceſs 
for debt while in priſon, though his whole eſtate be confiſ- 
cated ; otherwiſe he would have a privilege which the law never 
intended. Hawk, P. C. 6. 2. c. 36. /. 5. A bankrupt forfeits 
the whole of his property, but would be liable to be ſued, if it 
were not for the proviſions of a poſitive ſtatute, But the De- 
fendant farther inſiſts, that his forfeited property was more 
than ſufficient to diſcharge this, with his other debts, and to 
that fund, the Plaintiff might, and ought to heve reſorted. SUP= 
poſing this to be true, it is not a bar to the preſent action; it 
ihews only that the Plaintiff had another remedy, but does not 
take away his right of choofing which remedy he would pur- 
ſue: it can be no defence at law, Whatever it may be in 


equity. Banniſter v. Truſſell, Cro. Elis. 516—Hornby, v. Hou!- 
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ditch. Andr. 40.—THoulditch v. Mit, 1 P. Wms. 695. — Kempe 
v. Antill, 2 Browne 11. Wright v. Nutt, in Canc. Jan. 23. 
1788 (2). But in fact, the fund ſet apart for the payment of 
the Defendant's debts, was not ſolvent to the Plaintiff, who was 
proſcribed. He brings his action here, to obtain that ſatis- 
faction of which he was deprived in America. All circumſtan— 
ces of hardſhip muſt be laid out of the caſe. Both parties have 
been unfortunate, neither delinquent, But if a queſtion could 
be made, whether in a ſituation equally diſtreſsful, a perſon 
who had lent money ſhould loſe it, or one who had been a 
ſurety for the repayment, ſhould recede from his engagement, 
it muſt clearly be decided in favour of the lender; every prin- 
ciple of juſtice requiring, that the rights of contract ſhould be _ 
preſerved tree from violation. 

Lord Loughborough mentioned the caſe of Ramſey v. Mac- 
donald, Foſter's Rep. 61. as having determined the point, that 
an attainted perſon is liable to be ſued in a civil action. 

On behalf of the Defendant, it was contended, that the 
ſeveral acts of attainder and confiſcation paſſed in America, were 
the acts of ſovereign, independent States, and ought to he 


eſteemed valid when brought judicially before the Court. The 


argument drawn from the previous rebellion gf . thoſe States, 
and the paſſage cited from Pufendorf on that head, is only 


applicable to that ſort of rebellion, in which the people take 
arms againſt the Sovereign for a redreſs of grievances, but do 


not ſeparate from the ſtate, and cauſe a diflolutzon of govern- 
ment. Admittipg the authority of Vatel, that citizens of 
a free ſtate may withdraw themſelves, and of Pufendorf, that 
a Sovereign cannot bind his ſubjects by giving up part of his 
dominions, yet in this caſe the record expreſsly ſtates, that 
both the Plaintiff and Defendant remained inhabitants of the 
reſpective States of New York, and New Yerſey : by this they 
acquieſced in, and were amenable to the laws of thoſe fates, 


So when the native of any foreign country, owing allegiance 


to another Sovereign, reſides in England, he acknowledges by 
his reſidence, a ſubmiſſion to Engliſh laws, It is ſaid by (,) 
Fatel, that When a nation becomes divided into two parties 
* abſolutely independent, and no longer acknowledging a 
© common ſuperior, the Rate is diſſolved, and the war between 
* the two parties, in every reſpe is the ſame with a publick war, 


(4) Jide paſt. 136, (J) Liv. 3. c. 18. /. 295. 
« between 
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tt between two nations.” By the acts of this country, the 
Americans were de facto acknowledged to be independent, long 
before the treaty of peace. In the year 1776, commiliioners 
were ſent out to treat with them, and, perſons taken in arms, 
were conſidered as priſoners of war, To put the matter beyond 
all doubt, the definitive treaty begins with an acknowledgment 
of antecedent independence. That independence muſt be 
dated from the declaration of the Congreſs ; no other period can 
be fixed for its commencement. The States of America then 
being independent, had a right to affect by their laws, all 
perſons reſident within them. The State of New York exerted 


that right, by inflicting pains and penalties on the Plaintiff, by 


which they deprived him of his civil capacity, and rendered him 
unable to bring any action. One effect, among others, of an 
act of attainder, is to create a perſonal diſability to ſue in 
courts of juſtice. - But admitting that the Plaintiff was under 
no perſonal incapacity to bring an action in England, by the 


penal laws of a foreign ſtate, yet the ſubje& matter of this ſuit 


was diveſted out of him, and abſolutely veſted in the people of 
New York, All his property was taken from him by the act 
of confiſcation, Mere poſſeſſion of the bond without the right, 
is not ſufficient to ſupport an action. If a bankrupt poſſeſſed 
of a bond, brings an action upon it, poſſeſſion is not ſufficient 
evidence of right; it is a common plea in bar, that the right 
of action was diveſted. The ſyſtem of bankrupt laws, ſavours 
of a penal nature, and in no country AHore than in Holland; 
but the bankrupt laws of Holland are allowed to take effect here, 
as diveſting all property out of the bankrupt, and veſting debts 
due to him in England, in the curators or aſſignees in that coun- 
try: they have been often admitted in the Court of the Mayor 
of London, in caſes of foreign attachment, and were recognized 


in Chancery, in the caſe of (a) Solomons v. Roſs, 1764. 


[Lord 


(a) Solemons v. Roſs, in Canc. 26 January, | Eſtates in Am erdam took cognizance thereof, 
1764, before Mr. 7u/?.ce Bathurft, who | and on the next day they were declared 
ſat for Lord Chancellor Nerthington. bankrupts, and curators or aſſignees ap- 
Meſſrs. Denesfwilles merchants and part- | pointed of their eſtates and effects. On 

ners at Amſlerdum, correſponded with Mi- | the 2oth. of December 1759, Roſs, who was 

chael Solomons and Hag Roſs, merchants in | a creditor of the bankrupt's to the amount 

London. On the 18th of December 1759, | of near 3000 J. made an affidavit of his debt 

the Deneufwilles topped payment; on the 11t. | in the Mayor's Court of Londen, and attach- 

df January 1760, the chamber of Deſolate | ed their monies in the hands of Michael Sole. 
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mont, Who was their debtor to the amount 


of 12001. On the 8th of March 1760, Roſs | 


obtained judgment by default on the attach- 
ment, and thereupon a writ of execution 
iſſued againſt Michael Solomons, who was 
taken in execution, but being unable to pay 
the 1200 J. gave R/ his note payable in a 
month; on which R/ cauſed ſatisfaction 
to be entered on the record of the judg- 
ment. 

A few days after, one Jrael Solanons, 
who had a power of attorney from the cura- 
tors, to act for them in England, filed a 
bill, making himſelf and the curators plain- 
tiffs, praying that the Defendant Michael 
Solomons might account with them for tae 
effects of the bankrupts, which were in his 


hands, might pay and deliver the ſame over 


to 1/rael Solomons for the uſe of the curators, 
be be reſtrained from paying or delivering 
them over to Roſs. 

Michael Solomons then filed a bill by way 
of interpleader, praying an injunction, and 


that he might be at liberty to bring the 


1200 J. into court. This money was ac- 
cordingly paid into the bank, in the name, 
of the accountant general, purſuant to an 
order of the Court, 

The decree directed, inter alia, That 
the ſtock purchaſed with the money paid 
into the bank, ſhould be transferred to 
«© T/rael Solomons, for the benefit of the cre- 
* ditors of the bankrupts, and that Roſs 
c ſhould deliver up the note, given by 
«© Michael Sclomons for 1200 J. to be can- 
« called.” - 

Fellet and Reitweld v. Deponthien and Baril, 
in Canc. Nowember 23, 1769, before 

Lord Chancellor Camder. 


The Deneufvilles, merchants, at Am/lerdam 


(but not the ſame as thoſe mentioned in the 


preceding caſe) on the zoth. of July 1763, 
ſtopped payment. On the 8th. of Odiober 
the plaintiffs were appointed curators of 


their eſtate and effects. At the time when 
the Deneiſ villes ſtopped, and were declared E 
bankrupts, they were indebted to Meſſrs. 
Deponthieu and Co. merchants of London in 


* 


HILARY TERM 


[Lord Loughborough faid, in this parr of the argument, that he 
was counſel in the caſe of Solomons v. Roſe, which was decided 


ſolely 


1600 J. and Meſſrs. Bari! and Texier were 
indebted to the Deneufwvilles in 2131 J. 185, 
114. On the 5th. of January 1764, the Depor- 
thieus and Co. made an affidavit of their 
debt, and on the 12th of that month, attached 
the monies of the Deneufwil/es in the hands 
of Baril and Texier. Pending the attach- 
ment, the curators filed their bill againſt 
Depont hien and Co. and Baril (Texier being 
abſent) praying, that an account might 
be taken of all dealings and tranſactions 
between the bankrupts and Baril and 
Texier, that the balance might be liqui- 
dated, and paid to the Plaintiffs, and 
that the other defendant might be re- 
ſtrained by inj unction, from any further 
proceedings againſt Baril and Texier in 
reſpect of the foreign attachment, or any 
ſecurity given in conſequence thereof.” 

It was decreed, * that the Plaintiffs were 
« intitled to recover from Baril and Texier 
* the ſum of 21317. 185. 11 4. being the 
* balance of an account current, tranſ- 
© mitted to the Deneufvilles on the 24th. 
*« of October 1764, (which the Plaintiffs 
conſented to accept as the real balance due. 


therefore) / that it ſhould be referred to one 
* of the Maſters, to compute intereſt on the 
«« principal ſum of 21314. 18s. 11 d. at 4 
«« per cent. from the 26th. of October 1764, 
*« and that a perpetual injunction ſhould 
t iſſue againſt Deponthieu and Co. to re- 
* ſtrain them from proceeding on the 
« foreign attachment.” 

It appeared from the proofs taken in the 
cauſe, that a bankrupt's effects, by the laws 
of Holland veſt in the curators only from the 
time of their being appointed, and not 
by relation to the time of the committing 
the act of bankruptcy. 


* 


Neale and Another, aſſignees of Grattan v. 
Cottingham and Houghton, in Canc, in 
Ireland, November 16, 1764. 


Grattan a Merchant in London was in- 


| debted to Cotting ham a merchant in Dal lin, 
3 | in 


and to waive all further account, and 


* — . 
s 8 0 25 SA 2 
r EO TIES Ro IEEE 
2 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


ſolely on the principle, that the aſſignment of the bankrupts' 
effects, to the curators of Deſolate Eſtates in Holland, way 
an aſſignment for a valuable conſideration, and therefore 
acknowledged in this country, agreable to Captain Milſon s 


caſe in the Houſe of Lords. ] 


But ſuppoſing the Plaintiff not to be diſabled from ſuing, 
either in reſpect of his perſon or his property, yet the 
Defendant is not liable to be ſued in the preſent action. 
Both parties were reſident citizens of America, the con— 
tract between them was made with a view to be executed in 
that country, not in this. By a ſubſiſting law of the ſtate, 
in which the contract was made, the whole property of the 
Defendant was forfeited to that ſtate, ſubject in the firſt place 


to the payment of his debts. 


An ample and ſolvent fund was 


provided for that purpoſe, to which the Plaintiff might and 


ought to have reſorted for ſatisfaction of his demand. 
ſtands on the record, admitted by the demurrer. 


This 
The people 


of New Jerſey were truſtees for the Plaintiff with other creditors; 
this was an equitable payment to him, in equity an aſſignment 


to truſtees for payment of debts, being 9 payment, 


The 


Plaintiff having neglected to make ule of the pfoviſion offered 
him in America, is precluded by his negligence from having 
an action in England. Beſides, the co-obligors are reſident in 
America and amenable to its laws; as they could not plead a 
recovery had, nor ſue on an afſignment made, in this country, 


in 862 J. 45. 14. and the Howghtons were in- 
cebted to Grattan in 600/, On the 27th. 
of October 1763, Cottingham made an affi- 


davit of his debt, and commenced an action 


in the Tholſel Court of Dal lin againlt Grat- 


tan, and on the 314. of that month, attach 
the monies due to him from the Houghtons, in 
their hands. On the 21ſt. of November 
judgment was ſigned by default, and on the 
gth. of January 1764, the FHoughtons were 
taken in execution on a Ca. Sa who in 
order to procure their diſcharge, paid Cor- 
tingham bool. the money due from them, 
and 1/7, 197. 114. coſts. 

On the 28th. of Over 1763, a com- 
miſſion . of bankrupt iſſued againſt Grattan 


in England, who on that day was declared 
a bankrupt, On the 1oth. of November 


1763, his effects were aſſigned to the Plain- 


tits aſſignees. On the 16th. of November 


i794, they filed a bill in the Court of 


M m 


Chancery in Ireland, agaiait Cottingham 
and the Houghtons, praying, that an account 
might be taken of all ſuch ſums of money, 
as had been received by Czttinghem from the 
Houghtons, for any debt due by them to 
Grattan before his bankruptcy, and that 
intereſt might be computed thereon from 
the times when he received the ſame 
reſpectively, and that he might be decreed 
to pay what ſhould be found due to the 
aſſignees. | 

As this was the firſt cauſe of this kind 
ever decided in Ireland, the Lord Chancellor 
called in the aſſiſtance of ſeveral of the jud- 
ges, and after great conſideration, with the 
approbation of the judges whom he con- 
ſulted, pronounced a decree in favour of the 


Plaintiffs, and ordered Corr:nzham to pay 


them the money which he had received of 
the Houghtons, 

But ſee Cooke's Bankrupt Law, 243, and 244. 
neither 
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neither could the Defendant have any action over, againſt them. 


Though the Plaintiff therefore ſhoald recover in this action, the 
Defendant will be deprived of his remedy over. But as the con- 
tract was made in a foreign State, the laws of that State muſt be 
the meaſure of juſtice between the parties, The reaſon why a 
bankrupt would be liable to be ſued, if pot protected by a poſitive 
ſtatute, is, that the fund ariſing from his effects, is not ſufficient for 
the payment of all his debts: itis not an ample, ſolvent fund, like 
that raiſed out of the forfeiture of the Defendant's property: if 
the creditors be ſatisfied in toto, the commiſſton is ſet aſide. In 
the caſe of Banniſter v. Truſſell, it was holden, that a mere at- 
tainder of felony was no bar to an action; neither is it con- 


| tended to be in the preſent caſe. An attainder at common law, 


does not prevent the attainted perſon from being ſerved with 
civil proceſs, becauſe no fund is ſet apart for the payment of 
his debts: but where the atrainder is by an aQ of parliament, a 
fund is uſually provided for that purpoſe, In the caſe of Horn- 


by v. Houlditch; the whole of the Defendant's property was not 


diveſted by the far. 7 Geo. 1. c. 28., there was a remaining fun! 
to which the Plaiatiff might have applied. So alſo in Heute 
v. Mit, the property was only partially taken away: the au— 
thority indeed of that caſe is ſhaken by the Lord Chancellor in 
Wright v. Nutt, where his Lordihip alſo held, that this coun- 
try was bound to take notice of the American laws, as acts of 
Independent States; that where a ſufficient fund was provided, 
and the creditor guilty of laches in not reſorting to that fund, 
and having the means of poſſeſſion, had not made uſe of tho: 
means, that he ought upon principles of juſtice and equity, tv 
be prevented from purſuing the debtor to harraſs him with an- 
other action. Here the means of poſſeſſion are admitted on the 
record. The ſame anſwer may be given to the cafe of Kempe v. 
Antill, in which the Chancellor delivered a ſimilar opinion. 
Upon the whole therefore, on the face of the pleadings, the Plain- 
tiff is reduced to this dilemma ; he 1s either diſabled to ſue by 
the matters contained in the third plea, and there is an end of 


the action; or his capacity to ſue remaining, it appears from 


the fourth and fifth pleas, that an ample fund was provided, to 
which he might, and ought to have reſorted for payment of his 
debt, but to do which he of his own laches neglected. In either 
caſe, the Court will pronounce judgment for the Defendant. 

On this day, the following ——— of the Court was de- 


livered by Lord LouGnBoRoUGH. 


It 


* 
* 
5 
* A 
4 
5 
x 
z 
x A 
5 
; 
* A 4 
"i 
7 
\ = 
= 
v 
8 
8 
5 
$ 
* 
. 
2 
* 
. 
J 
+4 
1 
iS 
*3J 
: 
* 
„ 
* 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


It is unneceſſary for me to ſtate the pleadings in this caſe at 


Jength, as the only two material queſtions, ariſe on the third and 


fourth pleas. The third plea in ſubſtance is, that the Plaintiff 
was attainted by the State of New-York, that all his eſtate and 
effects were confiſcated, and forfeited to the people of that State, 
and that in conſequence, the bond in queſtion and all the money 
due upon it was forfeited to, and veſted in them. Now there is 
no occaſion to enter into a diſcuſſion of the matters contained in 


the replication, rejoinder, ſur-rejoinder, or rebutter, for admit- 


ting this act of the State of New York, to be of as full validity as 
the act of any independent State, which the Defendant contends, 


and which it certainly was, ſtill it cannot operate as a bar to the 


Plaintiff's demand in this action, If it were a bar, it mult either 


be in reſpect of his perſon, as diſabled to ſue, or in reſpet of the 
ſubje& matter of the ſuit. It was admitted in the argument, that 


by the criminal ſentence of attainder, of one ſovereign, indepen- 
dent State, no perſonal diſability to ſue in another was created ; 
but it was contended, that the property of this bond was diveſted 
out of the Plaintiff by act of the law of that country, to which 
both he and his property were ſubject. But if the penal laws of 
a foreign country do not in themſelves import a perſonal diſability 
to ſue in this, neither do they by diveſting the property of a per- 
ſon in that country, take away his right of action in Exgland. 
The ſubject matter of this action 5 a bond it could only be 
ſued for according to the laws of England relating to bonds; 
ſuppoſing therefore the right of the Plaintiff to be gone, that 
could not be ſet up in bar of the action, which mult be brought 
in the name of the preſent plaintiff, whoever might be in poſſeſſion 
of the bond, ſince a choſe in action is not aftignable at law, and 
the Defendant could not plead, that the obligee had aſſigned it. 
I would even go farther, and ſay, a right to recover any other 


ſpecific property, ſuch as plate, or jewels in this country, would 


not be taken away by the criminal laws of another, The penal 
laws of foreign countries are ſtrictly local, and affect nothing 
more than they can reach, and can be ſeized by virtue of their 
authority: a fugitive who paſſes hither, comes with all his tran- 


fitory rights; he may recover money held for his uſe, ſtock, obli- 


gations and the like ; and cannot be affected in this country, by 


proceedings againſt him in that which he has left, beyond the 


limits of which ſuch proceedings do not extend, 
The other, queſtion ariſes on the fourth plea which ſtates, 
that the Defendant was attainted by the State of New Fer/ſey, 
*M m2 that 
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that all his eſtate and effects were confiſcated, and veſted in the 
people of that State, and in the firſt place made liable to the pay- 
ment of all his debts; that a fund was raiſed more than ſufficient 
to pay them, to which the Plaintiff might and ovght to have re- 
ſorted. This plea has the ſame tendency with the third, to pre— 
vent the Plaintiff from recovering ; but the whole amount of it 


is a ground in equity for relief againſt a creditor, who 


would make an oppteſſi ve uſe of one ſecurity in preference to ano- 
ther; fcr I perfectly agree, with the doctrine of the caſe of 


77 right v. Nutt, and think that if the Plaintiff in this action 


might have recovered his debt out of the fund appropriated to 
that purpoſe in New- Fer/ey, and has wilfully omitted fo to do, 


there would be a good reaſon for equity to interfere: if he might 
have recovered the whole, this action might on equitable grounds 
be enticely ſtopped ; if only a part, equity would relieve pro 
This is every thing except what it ought to be, and 
comes as near as it could, to a plea of payment; but in a court 
of law, nothing thort of actual payment is good. Upon the 
whole therefore, as the caſe ſtands, there is nothing to prevent 


this Court from giving 


tanto, 


Judgment for the Plaintiff, 


[The Reporter was favoured with the e Caſe, cited in that 


preceding, of Folliott v. Ogden.) 
In Chan- 


WarGnrTw®, NorTrT, and ether, 
January, 23, 178. 


\ HIS was a motion for an injunction, upon the coming 

in of the anſwer of one of the Defendants, toreftrain them 

ſrom taking cut execution on a judgment obtained in an action at 
law. The caſe made by the bill, was as follows: 

That Sir James Wright, deceaſed, was for many years before 
and in the year 1774, and from thence to the acknowledgment 
of the independence of the United States of America, Go- 
vernor of the then Province of Georgia, in North America, 
and conſtantly reſided there, till the troubles in that country 
commenced; in the courſe of which refidence, he acquired 
very conſiderable property in the ſaid province, conſiſting 
of plantations, negroes, cattle, and other efets on his 


cery, 


reſorted, and out of which he might have been paid. Accordingly, an injunction was granted by the Court 
of Chancery to prevent CXecution ſrom being takeñ out on a judgment obtained in an action at law by 


fuch a creditor. 


ſaid 
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ſaid plantations: that in the courſe of managing, and cultivat- 
ing the ſaid plantation, Sir James Iright, purchaſed of Miles 
Breiten, of South-Carolina, certain negro ſlaves, at the 
rice of 8802 J. 5 . current money of $9uth Carolina, being 
of the value of 1300 J. ſterling or thereabouts, for which he 
gave the ſaid Miles Brewton, his promiſiory note payable at a 


{uture day. 
«« That the diſturbances in America, having ſoon after com- 


menced, and the perſons who oppoſed the Britiſb authority, 
having aſſumed to themſelves the government of the ſaid pro- 

vince of Georgia, Sir James Wright, and the other perſons who 
remained loyal to Great Britain, were obliged to fly from the 


ſaid province that Sir James I right left behind him, the 


whole of his property to a conſiderable amount, and amongſt 
the reſt, the ſeveral ſlaves which he had purchaſed as aforeſaid ; 
that the perſons who on that occaſion aſſumed the Goveznment, 
and eſtabliſhed themſelves in the province of Georgia, in the 
month of March, 1770, paſſed an act of aſſembly in the State 
of Georgia, intitled, An act for attainting ſuch perſons as are 


« therein mentioned of high treaſon, and for confiſcating their 


« eſtates both real, and perſonal, to the uſe of that State, for 
« eſtabliſhing boards of commiſtioners for the ſale of ſuch eſtates, 
« and for other purpoſes therein mentioned,” and it was 
thereby enadted, that Sir James Wright, and 115 other perſons 
ſhould be attainted, and adjudged guilty of high treaſon, and 
ſhould be liable to the ſeveral penalties therein mentipned, and 
that all the land and heritages, debts, goods, and chattels what- 
ſoever, of ſuch perſons within that State, ſhould according to 
the ſeveral eſtates and intereſts, which the perſons fo attainted 
had therein, be deemed, and were thereby enacted, and de- 
clared to be, in the real and actual poſſeſſion of the Govern- 
ment thereof, without any office of inquiſition; and to the end, 
that all the eſtates of the perſons thereby attainted, and the in- 
cumbrances thereon, might be the better diſcovered and aſcer- 
tained, and that the fame might be applicd to the uſes of the 
State, it was enacted, that five perſons ſhould be appointed in 
menner therein mentioned, to act as a board of commiſſioners, 
for each county, within the ſaid State, who were to {ell all the 
real, and perſonal eſtate of the ſeveral perſons named in the faid 
act, and the monies ariſing by fuch ſales were to be paid into 


the aeg of the ſaid State, and that all perſons having any 
Nn demands 
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demands on the forfeited eſtates, were to lay their claims before 
the board of commiſſioners; and after liquidating all ſach 
claims on the ſaid forfeited eſtates, the ſaid board of commiſ— 
fioners, was to impower the ſheriff of the county, or any per- 
ſon they might appoint, to ſell the eſtates of the attainted per- 


ſons, both real and perſonal, after giving thirty days at leaſt 


public notice ; and then to ſell by public auction, for the money 
of that State only, and zo the inhabitants being actually citizens, 
and reſidents of and within the ſame ; and the perſons having any 
claims or demands, on the eſtates of the attainted perſons, were 
to make the ſame before the expiration of 69 days after the paſſing 


of that act, or to loſe their claims: that poſſeſſion of all the 
effects of Sir James Wright was taken under, and by authority 


of the ſaid act; that Miles Bretton, being a citizen or inhabi- 
tant of the ſaid province of South-Caroline, and a friend to the 
United States of America, and inimical to the government of 
Great Britain, became intitled to claim, and be paid out of the 
confiſcated eſtates and property of Sir James Miigbt, the money 
due to him upon the ſaid promiſſory note, and that he actually 
made ſome claim in reſpect thereof, but Before any thing had 
been done towards liquidating the ſame, and in or about the 
month of December 1778, poſſeſſion was taken of the ſaid pro- 
vince of Georgia by the King's troops, and the province was re- 


duced under the Britih Government; whereupon Sir James 
Wright was ordered to return to the ſaid province, and reſume 


his government there, which he accordingly did: that upon his 
return to the ſaid province, he regained poſſeſſion of his planta- 
tions and hereditaments within the ſaid State, but ſome parts of 
his property upon the ſaid plantation, had been fold under the 
authority of the ſaid act of aſſembly ; that Sir James Wrigli 
continued in poſſeſſion of his government, until the month of 
Fune 1782, during which time he continued to cultivate, and 
greatly improved his ſaid plantation; that his Majeſty's troops 
evacuated the faid province of Georgia, in the month of Fuly 
1982, and in conſequence thereof, Sir fames Wright and the 


other perſons, who had adhered to the Britiſb intereſt in the 


ſaid province, were again compelled to fly from it, and leave 
all their landed property and moſt of their effects: that ſome 
time before the evacuation of the province, the inhabitants in the 
American intereſt, declared the province of Georgia to be an inde- 
pendent State, and choſe from time to time a houſe of aſſembly 
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of their own, as the legiſlative body for the faid State, and by 
an act paſſed by the Houle of Aſſembly, on the 4th day of May 
1782, intitled, “An act for inflifting penalties on, and con- 
« fiſcating the eſtate of ſuch perſons, as are therein declared 
% guilty of treaſon, and for other purpoſes therein mentioned, 
e reciting the former act, and that it was neceſſary to carry the 


„ ſame into full execution,” it was enacted that Sir James 


Iſright, and many other perſons therein named, ſhould be and 
were thereby baniſbed from that State for ever, and if they return- 
ed to that State, ſhould be guilty of felony without benefit 
of clergy, and that / the e/tates both real and perſonal, of all 
the ſaid perſons, with all debts, dues, and demands u batſoever, 


due to them ſhould be canfcated to the uſe and benefit of that 


State; and the monies to ariſe from the ſales which ſhould take 
place by virtue and in purſuance of that act, ſhould be applied 
to ſuch uſes as that Legiſlature ſhould direct; and that all te, 
dues and demands, due or owing to merchants, or others refid- 
ing in Great Britain, were thereby ſequeſtered, and the commiſ- 
 fioners appointed by the ſaid att, were thereby impowered to re- 
cover, receive, and depoſit the ſame in the Treaſury of the ſaid 
State in the ſame manner as debts confiſcated, there to remain for 
the uſe of the faid State; and reciting, that there were ſeveral j.jt 
claims and demands, which might be made by the good and faithſul 
citizens of that State, and others of the United States of America, 


againſt the eftates confiſcated by that af, it was enacted that any 


perſons well affected to the independence of the United States, hav- 
ing debts owing to them, from the perſons named in that act, or 
who had any juſt cibim in law or equity, againſt any of ſuch con- 
 fiſcated eftates, ſhould bring bis claim or enter his action, within 
the ſpace of 12 months jrom paſſing of that ad, and in default 
thereof, every ſuch perſon ſhould be for ever debarred from derin- 
ing any benefit from the ſame; that the act then procceded te 
direct the mode, in which ſuch creditors were to proceed, at 
their option, either by claim before the commiſlioners, to the 
end that the Legiſlature might direct, with reſpect to ſuch cre- 
ditors, what to juſtice ſhould appertain ; or by action at law, in 
which caſe, the ſum recovered by verdict, was to be paid by a cer- 
tificate to be iſſued by the governor or commander in chief, which 
certificate was to be taken in payment for any purchaſe made, at 
the ſales of the confiſcated eſtates ; that by other acts of the ſaid 
State of Georgia, and of the General Congreſs, the ſaid Sir James 
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Wright was rendered incapable of ſuing any perſon in Georgia, 
or any other of the United States: that under the acts of confiſ- 
cation, the American Government of the State of Georgia, ſeized 
and took poſſeſſion of all the effects of Sir James Wright, to 
the amount of 80,000 J. which were ſold for the uſe of the 
State; that ſome time before the month of June 1782, the ſaid 
Miles Brewton, made his will, and thereby appointed Charles 
| Pinkney and others executors ; that the ſaid Charles Pinkney ſoon 
afterwards died, having made a will, and thereby appointed 
his ſon Charles Pinkney, of South-Carolina, and a member of 
the American Congreſs, and others executors; that the aid 
Miles Brewton in his life-time, or his executors after his death, 
not having (as was alledged) got any ſatisfaction under the firlt 
mentioned act of aflembly, for the ſaid promiſſory note of 8802 J. 
5 5. out of the eſtate and effects of Sir James Wright, confiſcated 
under that act, the ſaid Char/es Pinkney the ſon, as perſonal re- 
preſentative of Miles Brewton, made a claim of the faid ſum 
of 8802 J. 55s. with intereſt under the authority of the laſt 
mentioned act, againit the eſtate and effects of Sir James Wright, 
confiſcated thereby, and procured bimſelf to be admitted cre- 
ditor for the fame; that the Defendaat TFo/eph Nutt, acted as 
Attorney for the ſaid Charles Pinkney, under a power of at- 
- Torney for that purpoſe, and afterwards obtained letters of ad- 
miniſtration from the Prerogative Court of Canterbury, of the 
goods and chattels of Miles Bretton, limited until his original 
will ſhould be brought in; and in that character commenced an 
action at law againſt Sir James //right, upon the ſaid promiſſory 


ere. and got judgment in ſuch action by default, and proceed- 


l 


ed to execute a writ of inquiry of damages, but before the ſaid 
Toſeph Nutt entered up final judgment, in the ſaid action, that 
is to ſay, on the 1gth day of Novenber, 1785, Sir James 
Wright died, having made his will, and appointed the Plain- 
tiffs executors thereof; that thereupon the ſaid 7%, Nutt, 
proceeded to revive the ſaid action againſt the Plaintiffs by ire 
factas, to which the Plaintiffs pleaded, and the ſaid Jeſeph 
Nutt replied, and iſſue was taken thereupon ; the cauſe was 
tried on the 4th day of Frly, 1786, and that the ſaid Joſeph 
Nutt recovered a verdict againſt the Plaintiffs. The bill then 
proceeded, to charge ſeveral facts to ſhew, that, if Miles Brew- 
ron, or the ſaid Charles Pinkney, had not obtained ſatisfaction 
for the ſaid debt, out of the confiſcated effects, of Sir James 
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Wright, in Georgia, it was by their wilful default, that they 
had not obtained ſuch ſatisfation : and the ſaid Charles Pink- 
ney ought to reſort to that fund, more eſpecially as Sir 
James Wright in his life-time, was, and the Plaintiffs ſince his 
death were, totally unable to recover any of ſuch confiſcated eſtecis; 
the bill therefore prayed that the Defendants Joſeph Nutt and 
Charles Pinkney, might deliver up the ſaid promiſſory note to 
be cancelled, or diſcharge the Plaintiffs from payment of the 
contents thereof, as not being liable in equity under the cir- 
cumſtances of this caſe to the payment thereof : but in caſe the 
Court ſhould be of opinion, that the Plaintiffs were ſtill liable 
in equity, to payment of any part of the contents of ſuch note, 
then, that it might be decreed, that the ſaid Defendants or the 
ſaid Defendant Charles Pinkney, ought in the firſt place to ſeek 
ſatisfaction for the contents of the ſaid note, out of the confi. 
cated eſtates and effects of the ſaid Sir James Wright; and that 
the Plaintiffs might anſwer only ſo much thereof, as could not 
then be, or could not before have been obtained, out of ſuch 
confiſcated eſtates and effects, and that an account might be 
taken for that purpoſe, and the note be delivered up upon pay- 
ment of what ſhould appear coming on that account, and that 
an injunction might iſſue in the mean time. 

To this bill, the Defendant Fo/eph Nutt, put in his anſwer ; 
thereby admitted the ſeveral acts of Aſſembly, and proceed- 
ings towards the confiſcation of the eſtates and effects of Sir 
James I right, in Georgia, and then ſtated, that the ſaid Charles 
Pinkney, the younger, claiming to be the perſonal repreſenta- 
tive of the ſaid Miles Brewt:n, made a claim of the faid ſum of 
8802 J. 55s. South Carolina currency, with intereſt under the au- 
thority of the laſt mentioned act of Aſſembly, againſt the eſtates 
and effects of Sir James Wright, which were ſeized and confiſcated 


under the authority of the ſaid act, but that he did not, as was be- 
lieved, procure himſelf to be admitted a creditor of the ſaid Sir 
Fames Wright, or upon his faid eſtate and effects, or obtained any 


order for the payment of the ſaid 8302 J. 5 s. currency, or had 
obtained any ſatisfaction whatſoever, for the ſame or any part 
thereof; but on the contrary, that ſuch claim of the ſaid Charles 
Pinkney, was rejected by the Commiſſioners of claims againſt 
confiſcated eſtates, and that the Commiſſioners entered minutes 
of their refuſing ſuch claim, in their books in the following 


words: At a board of Commiſſioners of claims againſt the 
Oo * confiſcated 
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© confiſcated eſtates, held at Savannah, in the State of Georgia, 
* on the 19th day of December, 1783, preſent, the Hononr- 
able Brigadier General M. Intoſb, preſident; the board hay- 


ce ing taken into their conſideration an account preferred by 
* Charles Pinkney, Eſq; one of the executors of Miles Brew- 


* fon, Eſq; deceaſed, by his attorney James Moſman, againſt 


e the eſtates of Sir James Wright, for 13, 200 J. South Carolina 


« currency, and alſo an account againſt the eſtates of John 
% Graham, &c. are of opinion, that as the late Charles Pink. 
« ey, became a Britiſh ſubject and reſided with them above 
« two years, while the Britiſb courts and laws were open in this 
« State, the accounts due ſome years before the revolution, and 
the perſons againſt whom they are brought, able to pay them, 
* thoſe accounts appear in their conſequence of too important a 
* nature for this board to determine upon, and therefore they 
* muſt refer them to the Legiſlature, and eſpecially as it ap- 
* pears, the delay can be no injury to the claimant, who ac- 
© knowledges he may not be ſufficiently informed yet, of the 
«© true ſtate of ſome of the accounts, and therefore this board 
% cannot think themſelves at liberty to make any proviſion for 
«© the ſame.” He admitted that he and Robert Norris, of 
London, were the joint and ſeveral attornies of the ſaid 
Charles Pinkney, and that they acted for him, under a power 
of attorney, dated the 26th day of May, 1784, whereby the 
ſaid Charles Pinkney, conſtituted the Defendant, and the ſaid 
Robert Norris, his attornies jointly and ſeverally for him, and 
in his name, and to and for the proper uſe and benefit of the 


ſaid Miles Brewton's eſtates, to ſue for, and recover from the ſaid 


Sir James Wright, all ſuch ſum and ſums of money, as were 
due and owing from bim, to the eſtate of the ſaid Miles Brew- 
ton: that he had obtained ſuch letters of adminiſtration, of 
the goods and chattels of the ſaid Miles Brewton, as in the ſaid 
bill mentioned, but that he had obtained the ſame, as being 
neceſſary to enable him to recover the ſaid demand againſt the ſaid 
Sir James Wright, for the benefit of the eſtate of the ſaid Miles 
Brewton, and apply the money made payable thereby, in diſcharge 
of a debt, due from ſuch eſtates of the ſaid Miles Brewton, to him 


the Defendant ; and that when the ſaid Charles Pinkney re- 


mitted the ſaid promiſſory note to the Defendant, he directed the 
Defendant to obtain payment thereof from Sir James Wrigbt, 
| | and 
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and to retain thereout, in reſpect of the debt due from the eſtate 
of the ſaid Miles Brewton to the Defendant, the ſum of 1400 /. 
ſterling ; that in October, 1784, he applied to Sir James Wright, 
for payment of the money due on the ſaid note, amounting to 
13,2637. 25. 9d. currency, or 1894. 145. 8 d. ſterling, that in 
the courſe of three following months, he had ſeveral conferences 
with the ſaid Sir Fames Wright, onthe ſubjeR of the ſaid demand, 
who did not deny the ſame to be juſtly due, but requeſted to have 
time to adviſe with his friends on the ſubje& of the ſaid debt, 
concerning which he informed the Defendant, he intended to 
apply to Parliament for relief, and that the Defendant accord- 
ingly indulged Sir James Wright with time, until the gth of 
January, 1785, when the Defendant received a letter from Sir 
Fames Wright of that date, wherein he informed the Defendant, 
that after having maturely conſidered the ſubject, he had reſolv- 
ed on applying to Parliament, and if the Defendant thought 
proper, he might commence an action againſt him for the re- 
covery of the ſame : that the Defendant as adminiſtrator of 
Brewton, accordingly commenced an action againſt Sir James 
Wright, in April, 1785, to which in June following, Sir 
James Wright pleaded a ſham plea, but in the month of Novem- 
ber, 1785, the Defendant obtained judgment in the action for 
1982/. 6s. 2 d. ſterling ; that then Sir James Mrigbt died; and 
proceedings being commenced to revive the judgment againſt the 
Plaintiffs as his executors, to which they pleaded, the cauſe 
came on to be tried, and the Defendant recovered a verdi, and 
judgment was entered on the 19th. day of YJzly 1786, that 
then the Plaintiffs brought a writ of error, which was 


ordered to be non- proſſed, it appearing, that on the Defendaut's 


agreeing not to proceed by original in the action againſt Sir 
James Wright, his attorney had undertaken to bring no writ of 
error: after which the Defendant applied to the Plaintiffs, to 
know whether they would pay the debt, and on their refuſal, 
commenced an action on the ſaid judgment, which action was 
ſtill depending. He admitted that the confiſcated property of 
Sir James Wright had been fold, and that by the act of the 
aſſembly of Georgia, directions had been given, for applying the 
produce, in the firſt place, in payment of ſuch debts, as ſhould 
be proved againſt ſuch effects, to the ſatisfaction of the com- 
miſſioners, but he did not know of any ſteps taken towards 
proving this particular debt, ſubſequent to the beforementioned 
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entry of the board of commiſſioners. He admitted that Charles 
Pinkney, was a member of the American Congreſs, but inſiſted 
that he ought, notwithſtanding to be at liberty, tq reſort to the 
the Plaintiffs as executors of Sir James Wright for payment of 
the debt, more eſpecially as Sir Fames Wri, bt in his liſe- time, re— 


ceived confiderable ſums of money from the Britiſh Government, in 


part Satisfaction for the loſs which be ſuftained ty the confiſcation 
of bis property in Amnerice. 5 | 
The Attorney General, Solicitor General, and Richards on 


behalf of the plaintiffs. 
The Plaintiffs are intitled to an injunction, at leaſt till the 


coming in of Prn&ney's anſwer : till then, it cannot appear that 


this demand has not been actually ſatisfied in America. It is 
ſtated, that when a claim was made on the confiſcated eſtate, the 
commiſſioners did not give a peremptory refuſal, but doubting 


whether they were at liberty to allow the debt, referred the 


claimants to another tribunal. Until the court therefore can 


| ſee, whether reſort was made to that tribunal, and if it were, 


what was the event of it, it is impoſſible to ſay whether part 
of the debt has not, or might not have been recovered. In 
order to the full diſcuſſion of this queſtion, it may be neceſſary 
to know what the ſituations and conduct of Breuton and Pinkney 
were, as to which, Nutt being reſident here can give no diſtinct 
account, but out of which, when explained by P:nkney's anſwer, 
many points may ariſe, material in the caſe. If a perſon by 
fraud, has been prevailed upon to give a promiſſory note, and the 
payee indorſes it over to another, merely for the purpoſe of 
bringing an action upon it but is himſelf abroad; if the indorſee 
brings an action, anda bill for an injunction, is filed againſt him, 
and it ſhould appear. from his anſwer, that the note was indorſed 


to him merely to enable him to bring an action, in that caſe, 
the court would grant an injunction till the anſwer of the real 


Defendant came in. So here, Pinkney is the real Defendant, 
and it is poſſible, that he may by his anſwer admit, that he has 


received all the money, the claim having never been abſolutely 


rejected by the board of commiſſioners. It is probable that Pinł- 
ney would have reſorted to an ample fund for payment, rather 
than purſue an inſolvent debtor. Suppoſing Sir James Wright 


had been alive, and taken in execution here, this would have 


been a ſatisfaction for the debt, at the moment perhaps when 
| | Pinkney, 


\ 
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Pinkney might have been receiving the money in Georg. 
Though the Court ſhould be of opinion, that Sir James Wright 
was liable to the payment of the debt, yet if he were alive, he 
ought to be capable of being put in the ſituation in which Pixł- 
ney was, with regard to the debt, before the confiſcation and 
attainder : ſo alſo ought the executors of Sir Yames Wright ; 
Pinkney ought to be able to intitle them to recover a ſhare 
of the confiſcated effects, in his ſtead. But in this caſe, 
neither Sir James Wright, if he were alive, nor his executors 
fince his death, could be enabled fo to do, by Pinkney, The 
Court will inſiſt on Pzn#ney's recovering all he could out of 
thoſe effects, before he ſues the Plaintiffs, becauſe if he does. not 
recover himſelf, he cannot enable them to recover from that fund 
in America. It is neceſſary therefore to grant an injunction, at 


leaſt till the anſwer of Pinkney comes in. But aſſuming the 


caſe to be, that a perſon reſident in and ſubject to the United 
States of America, has had an opportunity of acceſs to an eſtate 
for the payment of his debt, taken from the debtor by the 


legiſlature of that State to which he is ſubject, the queſtion is, 


whether ſuch perſon ſhall be permitted to bring an action in 
this country, againſt the debtor whoſe whole property is ſo 
taken away, and refuſe to take that remedy which the country 
to which he was ſubject, thought proper to grant him. In the 
caſe of a bankrupt, if a creditor does not come in under the 
commiſſion, and the certificate is obtained, he cannot ſue the 
bankrupt in another country. Pinkney was the real Plaintiff ac 
law, a ſubject of America, well affected to the American States, 
who was not diſabled from ſeeking his remedy in that country: 
this caſe therefore is different from that of (a) Kempe v. Antill, 
where an action at law was brought againſt Kemte on fimilar 
circumſtances, and an injunction refuſed, on the ground of 
Antill being a loyaliſt, and unable to fue in America. It is 
incumbent on Pinłney, to ſhew that he uſed all due diligence 
to recover the whole debt in America, fince it would be 
groſly unjuſt, that a creditor who had it in his power to be ſatis- 
fed in that country, ſhould purſue the unfortunate debtor in 
this, whoſe only fault was his loyalty to Great Britain. 
Though in this particular caſe, Nutt made himſelf the perſonal 
repreſentative of Breuton, yet in truth he is only attorney 
for Pinkney; when he took out letters of adminiſtration, 
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he did it as attorney, and acted as ſuch. Nutt could not ſue 
in this country, without letters of adminiſtration, which he 
took out under the authority of Pinkney. The right of exe- 
cuting in one country, a contract made in another, is founded 
on the law of nations: but the principle of the law of nations 
is mutuality ; each country allows to the other, the advantages 
it receives. But if any one country ſhould declare, that per- 
ſonal contracts made by foreigners ſhould not be executed within 
its dominion, though the parties making the contract ſhould 
there reſide, that part of the law of nations would ceale, with 
reſpect to the country ſo declaring. The maritime law is adopted 
by all civilized nations who have any uſe for but ſome there 
are who refuſe to admit it. The Algerines could not demand in 
Spain or Portugal, the juſtice of the country reſpecting captives 
at ſea, not having themſelves received the maritime law, which if 
not mutually binding, 1s not binding on either party. So in the 
preſent caſe, the States of Georgia ſeize all the property of Sir 
Fames Wright both real and perſonal, and though they incapa- 
citate him from ſuing for any debt, yet they declare that they 
will ſue for all debts due to him, and veſt them in the publick 
ſtock. The creditors therefore of Sir James Wright in 
this country could not recover their debts in Georgia, that 
State having declared that they would apply thoſe debts which 
were owing to perſons here, to the public ſervice. Every perſon 
reſident in Great Britain is proſcribed, and deprived of all 
chance of recovering a debt due to him in Georgia, A creditor 
in Georgia would have the land to reſort to there, and the perion 
of the debtor here, as incident to a tranſitory contract; but a 
creditor in England, could only betake himſelf to the effects in 
England; he could not make a claim on the land in Georgia, 
he has not a double remedy. If this debt ſhould be recovered 
from the perſonal effects of Sir Fames Wright in this country, 
payment could not be enforced againſt his eſtates in Georgia. 
If therefore mutuality be the true principle on which contracts 
are tranſitory, the State of Georgia has by its own act ren- 
dered contracts there made, no longer tranſitory, but has fixed 
them in that country. Whether Brewton or Pinkney ſhall, or ſhall 
not turn out to have been themſelves inſtrumental to this par- 
ticular confiſcation, yet every perſon in the State of Georgia, lras 
bound himſelf by the act of thoſe whom he has choſen, and thought 

fit 
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fit to repreſent him: the aſſent of every perſon ſo choofing, is 
implied to every act of the perſons choſen. Every man there- 
fore claiming by a right which accrues in that State, mult ſub- 
mit to the conſequences, which follow from the legiſlature of 
that State, having rendered it impoflible, that a claim ſhould be 
effectually made on the part of any of the perſons, comprehend- 
ed in the acts of attainder and confiſcation. 

Mansfield and Scott contra. Whatever may be the hardſhip 
of this caſe, whatever may be the policy of permitting actions 
of this kind to be maintained, no ground has been ſhewn for a 
court of equity to interfere, If there be any ground to prevent 
this action from proceeding, it is of a legal, rather than an equi- 
table nature. If the effect of the act of confiſcation in Georgia 
be, as it is contended, to exempt perſons, whole fortunes were 
confiſcated, from being fued in England, it is a ſubje& for the 
cognizance of a court of law. But in truth it is neither a de- 
fence at law, or in equity. There is no analogy between this 
caſe, and that of a certificated bankrupt, in which the law ex- 
preſ:ly declares that the bankrupt ſhall be free; the mere de- 
priving him of all his property, would not of itſelf prevent 
him from being ſued. The States of America have indeed confiſ- 
cated property, but they have not ſaid that thoſe perſons to 
whom the property belonged, ſhould net be ſued, nor is there 
any reaſon to ſuppoſe, that ſuch was their meaning. It has been 
ſaid, that it would be hard to ſue a perſon whoſe whole property is 
taken from him; but the taking the property does not import 
an exemption from being ſued. An attainted perſon, though 
all his property is confiſcated, is capable of being ſucd. 
Suppoſing the act of confiſcation had expreſsly ſaid, that it ſhould 
operate as a diſcharge of Exgliſb creditors, yet if Sir James 
Wright had gone to France, and been ſued by a Preach cre- 
ditor, there is no principle in the law of nations to prevent ſuch 
creditor from recovering. Unleſs it can be ſhewn, that the con- 
tract was undone in America, it may be enforced in England. 
When the juſtice of this country required the property of the 
90u'h Sea directors to be taken from them, it alſo required that 
from that property their debts thould be paid: a creditor ſued 
one of them, who applied to this court to interpoſe, on the 
ground that his property was taken from him, and therefore he 
was diſcharged ; but the court held that this was no diſcharge, 
and refuſed an injunction, * v. Mift, 1 P. Ant. 695. 
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The argument drawn from the reciprocal benefit of executing 
contracts in one country, which are made in another, is not 


applicable to the preſent caſe, which is not that of a general 
prohibition of the ſubjects of Great Britain to ſue in 


America,” but only of certain attainted perſons, and does 
not prevent the operation of the general principle, that 
perſonal contracts may be ſued in any country. The Plaintiff 
ought to have ſhewn, according to his own argument, that Sir 
James Wright was in fact deprived of all his property, which has 
not been done. Where there are many ſureties for a debt, if one 
of them ſhould loſe all his property, it could be no reaſon to induce 
this court 'to prevent the creditor, from having his choice, to 
which of them he would reſort for payment: the ſurety who had 
been deprived of his property would {till remain liable. As to tlie 
argument that this debt might have been ſatisfied in Georgia, it is 
not to be conceived, that for the ſake of gratifying private pique or 
malignity, Pinkney ſhould purpoſely omit to receive payment of 
a large debt. Neither is it probable, that the repreſentative of 
Sir James Wright in this country, is ignorant, or at leaſt that he 
has not had the means of knowing, whether this debt has been 
really paid in America, or not. There is no ground therefore 
in equity, to delay the creditor any longer, in reſpect of Pinł- 
ney's anſwer, after the delays already put in praQtice, in the 
courſe of the action at law. Whatever may be the caſe with 
Pinkney, Nutt ſues here in his own right, and in the uſual way 
of compelling payment of a debt due to him. But if an in- 


junction ſhould be thought proper to be granted till Pzn#ney's 


anſwer ſhall come in, it muſt be, in reaſon, on condition of 
bringing the money into court. 

Lord CHANCELLOR.—lI am glad this application happens to 
be made when I have his Honour's aſſiſtance, becauſe there are 
circumſtances in the caſe ſomewhat particular, though I do not 
take the general principle upon which it muſt be decided, to be 
altogether new. Great part of the argument has ſpent itſelf in 
this queſtion, whether the laws of the country to which the 
creditor belongs, have or have not diſabled him from ſuing in 
this country I think the firſt anſwer which was given to that, 
was the ſhorteſt and the beſt, that is to ſay, if he be diſabled 
from ſuing, this is not the Court to ſay ſo ; but that it ought 
to have been argued before the Court in which the action de- 
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out of the caſe, all obſervations that relate to hardſhip, either 


upon one fide or the other. It may be a queſtion for private 
ſpeculation, whether ſuch a law made in Grorgia, was a wile 
or an improvident one, whether a barbarous or civilized in- 


ſtitution. But here we mult take it as the law of an indepen- 


dent country, and the Jaws of every country mutt be equally re- 
garded 1n courts of juſtice here, whether ia private ſpeculation 
they are wiſe or fooliſh. Nor does it at all apply in my judg- 
ment, whether Sir James Wright was or was not capable of 
paying ; for the caſe would have ſtood before me preciſely in 
the ſame ſituation, if he had been worth 1c0,000 J. and had been 
ſued in the way in which he is now ſued; as a man I might 
feel differently about it, and compaſſion might interpoſe ; but 


as a judge it would be impoſſible for me to determine on that 


ground. Nor can [ take into conſideration, how very much it 
bears with it an approach to fraud, The circumſtance of con- 
verting the charity of this country to individuals ruined in its 
ſervice, to the purpoſe of paying the creditors of thoſe indivi- 
duals in the other country, is a conſideration which ſhould have 
belonged to thoſe who thought proper to offer them that cha- 
rity, and the terms upon which it was afforded, ſhould have 
been regulated accordingly. It is nothing to me, in ſhort, 
what the ſituation of the parties is, but I muſt conſider the 
Plaintiff as competent to bring this action at law, and the Defen- 
dant as coming here to ſtate, if he can, ſome equitable ground, 
upon which ſuch action ought not to be permitted to proceed. 
The equitable ground which he has ſtated differs from all others 
that I know of, that have yet come before the Court, unleſs 
there be more ſimilitude between this, and the caſe of Houlditch 
v. Mit, than the thort ſtate of the latter caſe affords. —The 
circumſtances upon which this caſe comes before the Court, are 
theſe: that Sir James J/right, a baniſhed man, diſabled to act, 
or to ſue, in America, had all his property taken away from 
him ; and the terms upon which it was taken away were, that 
it ſhould be applicable in the firſt place to the paymeat of his 
debts contracted in that country ; no doubt has been made on 
either ſide, that the debt ſued for at law here, was of that deſcrip- 
tion, and capable of being made the ſubject of a claim upon his 
eſtate in that country: under that cireumſtance, inſtead of a claim 
being made there, (as is ſuggeſted by the bill) an action is brought 
here. There is no doubt in the worid, but that according to 
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the general principles of a court of equity, where a man who 
has not actual poſſeſſion of his debt, (for if he had actual poſ- 


ſeſſion, I ſhould conceive, that it would be payment even that 


might be available in a court of law, but if not ſo at law, it 
would at leaſt in a court of equity, be conſidered as actual pay- 
ment, and that a man was vexed twice for the ſame demand 
upon ſome forma] difficulty of making the fat of payment 
available at law) but has the power of paying the debt de- 


pending upon his own act, whether he will reſort to a par- 


ticular fund or not, if inſtead of making uſe of that power, he wil! 
purſue the debtor, it would be too much for a court of equity 
to permit him to ſue the perſon, and relinquiſh the exerciſe of 
that power, which he has at the time in his own hands. This 


caſe is attended with a circumſtance, ſtill more peculiar ; which 
is, that it is totally impoſſible for him to aſſign over that right 


to the party debtor here, in order for him to make it available; 
it is clear, that neither the hazard, the difficulty, nor the ex- 
pence, of making the demand, ought to be thrown upon the 
creditor: in point of natural juſtice, they ought to be upon 
the debtor, provided the creditor can put the debtor into a ſitua- 
tion to make it as effectual for him, as it would be for the credi- 


tor himſelf. But here the creditor cannot clothe the debtor 


with the ſame remedy, as he himſelf is in poſſeſſion of ; and 
therefore the queſtion is, whether, while he holds that remedy 


in his hands, the Court does not proceed upon principles of 
natural juſtice, (applied by fair analogy to other caſes, or if ſuch 


other cafes had not exiſted, applied by the reaſon of the thing, 
and the force of thoſe principles of natural juſtice, to this caſe) 
when it ſays to a creditor, who makes ſuch a demand in a court 
of law, . You ſhall not proceed upon that demand, till you 


* have ſatisfied me, that you have taken all the pains you can, 


to make that other pledge you have thus in your hands, (I call 
te it a pledge by metaphor, for I do not mean to ſtate it effec- 
* tually as a pledge) as effectual and available to yourſelf, as you 


s poſſibly can.“ Under circumſtances ſo ſtated, this court would 


proceed according to the.cleareſt notions of diſtributive juſtice, 
and tbe faireſt principles of natural equfty, if it ſaid to a cre— 
ditor fo circumſtanced, you ſhall proceed to make that available, 
and you ſhall demonſtrate to me, that you have proceeded to 
make it available bond fide, and that you have neither for the 
fraudulent purpole of obtaining double ſatisfaction, nor the ma- 
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lignant purpoſe of plaguing your debtor, made your claim in 
this country. 1 with to be underſtood clearly upon this point, 
that this is the utmolt extent, to which my judgment goes up- 
on the ſubject. When this ſubject was introduced into the 
Houſe of Lords, I had occaſion to give my opinion upon it 
there, but more particularly in private, to thoſe who brought 
ja the bill, with the cleareſt motives in the world, with a great 
deal of public ſpirit and public wiſdom : although other mo- 
tives aroſe, which rendered that project indiſcreet, and impo- 
litic, and conſequeatly it was not carried into execution as a 
Legiſlative act, yet then and at all times it has conſtantly ſtruck 
me with wonder, that principles ſuch as I have juſt ſtated, ſhould 


not have been regarded, from the moment the queſtion aroſe as 


fit to be tried in courts of juſtice, for the purpoſe of bring- 
ing theſe demands to what I think, is their proper teſt. I am 
therefore cleatly of opinion, that provided a caſe is made, by which 
it appears, that there is in the hands of a creditor either poſſeſſion 


of the eſtate in ſa, or the clear means of effeding that poſſeſſion, 


he ovght to be called on fo to do, or at leaſt the Court ſhould in- 
terpoſe. When ] have ſtated that to be my opinion, I confeſs that 
thinking much of the caſe of Houlditch v. Miſt, I do not know 
exactly, how to reconcile the deciſion of that caſe with the 
principles I have now laid down. The only way I have to deal 
with it, is to avoid it. From the book nothing more appears, 
but that a bill was filed by the debtor, ſtating that he had been 
one of the directors of the South Sea company; that by an act 
of parliament, his whole fortune had been confiſcated, and 
therefore an abſolute diſability of paying his dehts had been in- 
curred ; that it was contrary to reaſon, and natural juſtice, that 


he ſhould be called on to pay his debts, under the circumſtances. 


of ſuch an act of Parliament. No more is ſtated upon the ſub- 
ject, yet it is clear, that the debts of theſe directors were capable 
of being paid out of the fund: it allo appears, by a memoran- 
cum which is added to the bottom of that caſe, that by com- 
promiſe, the debt was directed to be paid, out of that part of 
the fund, which by ſome regulation of the act, appears to have 
been given to the private perſons of the directors themſelves. 
If there were a doubt about that, or if my opinion turned upon 
it, it ſhould be a little more inquired into; but collect, that 
beyond the payment of the debts, and the confiſcation, there was 
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a perſonal allowance made to thoſe who ſaffered. Stating the caſe 
in that manner, thus much ſeems fairly to be inferred from it, 
namely, that it did not occur at that time to inſiſt, that the 
debt ſhould not be paid, out of the fund, which was the per— 
ſonal fund of the delinquent; and which according to my prin— 


ciples, ought to have been the laſt fund appropriated to the pay = 


ment of the debts. I wonder much at that, and it brings the calc 


leſs to apply, becauſe under ſuch an act paſſed in this country, 


an act of partial confiſcation, qualified in the manner in which 
it was, Houlditch had as good a right to inſiſt upon being re- 
lieved of that debt, out of the fund, as any other man: he did 
not Joſe all his rights as a citizen: all he loſt, was the fund 
that was confiſcated. There muſt therefore, have been a great 
deal more in that cauſe, than appears upon the report; for it 
ſeems impoſſible to imagine, that the debt was not to be forth 
coming in ſome manner, or other, out of the fund, and if there 
were allowances made, to ſay that the juſtice of the caſe was ſa- 
tisfied, by making thoſe allowances liable to thoſe debts. Houl- 
ditch was not in the miſcrable ſituation in which theſe people 
are, deprived of all their rights. I do not therefore know, how 
to apply that caſe to the preſent ; but I retain the opinion I gave 
before, namely, that a creditor will be bound by an applica- 
tion to this Court, to uſe fair bond fide diligence, in order to 
make the moſt of his debtor's eſtate, in the place where the 
law of the country has applied that eſtate to the payment 
of his debts. I do not think that this law of Georgia 
meant any mercy to the debtors; the proviſion was that of 


pure policy. But whatever the object, and intent of the law 


might be, I am clearly of opinion, that natural juſtice re- 
quires, we ſhould ſee the utmoſt made, that can be made of that 


matter. Now what does this caſe amount to? This is a debt, 


as it comes before us, ſued by the adminiſtrator of Brexoton, 


who has claimed and obtained letters of adminiſtration, upon 


a double right. He has ſtated, and it is recorded in the letters of 
adminiſtration that he is a creditor of Preuton's to the amount of 


1400 J. he is alſo ſtated, to be the attorney of the executor of 


Brewton, and in that right intitled to the probate; he could 
not gain the probate as a creditor, without the renunciation of 
the executor, he was therefore obliged to take it up, as a tem- 
porary adminiſtration, ſubject to the general right of the execu- 

tor, 


4 


N 


PIR c r Ye Fo : 77... OE EEE v „ 
7 922 7 WIS * * 
: ; . *. 


= ©. 2 . AQ ” . 1 8 10 


— 


f3 


IN THE TWENTY-NINTH YEAR OF GEORGE 111. 


tor, to come in for a general repreſentation of all the effects of 
the teſtator. That executor therefore, is the perſon who is ge- 
nerally intereſted in, and intitled to all the teſtator's effects; the 
adminiſtrator is only intitled to the temporary intereſt. In this 
fituation, he brings his action at law. The bill has been filed 
againſt him, and alſo againſt the executor himſelf, in whom 
the principal repreſentation of the teſtator's eſtate is veſted: (it 
cannot indeed ſo be in our contemplation, till the probate of the 
will is effectually granted to him, but ſubſtantially it reſides 
with him). This bill is therefore brought againſt them, 1ſt, in 
reſpect of the formal title of the plaintiff at law. 2dly, In reſpect 
of the ſubſtantial title of the executor, who has a right to make it 
available, whenever he thinks proper. In the courſe of this ac- 
tion all the paſſages have intervened which have been mentioned, 
and which, whether they aroſe from- the uncertainty that be- 
longed to a new caſe, from the difficulty the parties had, in 
procuring advice, in proceeding upon certain advice, or in 
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their choice of remedies which the ſpeculations of thoſe they“ 


conſulted, thought proper to offer them, have been attend- 
ed with theſe poſitive miſchiefs; that a man who has a clear 
demand, has been delayed for three or four years together, 
by various ſhifts in the courts of law; and at length a bill 
in equity is filed, to reſtrain his proceedings there at all. 

In order to make a good and effectual bar in equity to a demand 
at law, it will be neceſſary to ſhew, that the eſtate of Sir James 
Wright confiſcated in America, was of a greater value, not only 
than the ſum now in queſtion, but than all ſums claimed upon that 
eſtate, conſequently that there was a fund ſufficient to have paid the 
whole; for if it ſhould turn out to be a defective fund, and capa- 
ble of ſatisfying the debt but in part, it can only operate as a diſ- 
charge pro tanto, In the ſecond place, it muſt be ſhewn, that by 


the juſtice to be obtained in that country, this demand was com- 


petently made ; for let what will be the faults of their judicature, 
I can hear no complaints of them: I muſt underſtand them to be 
deciding according to the laws of that country, whatever my pri= 
vate opinion may be: and therefore, if a formal and final deci- 
tion had been obtained, by which it became impoſſible to have 
obtained a ſhilling of the whole of that demand, that would 
likewiſe be a ſufficient anſwer ; for the bill proceeds upon the 
idea, that the fund was complete, and that it is ſtill available ; 
or if not ſo, that it has been owing to the conduct of the other 
N party. 
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party. I agree that as this caſe is circumſtanced, if you had come 
recently, you might have ſtated all the actual circumſtances of 
Sir James Wright, all that you know of the proceedings that have 
obtained in America, and the probable evidence of them : upon 
that, it would have been competent for the Court to have taken 
the ſtep now demanded, which is an injunction ; till the anſwer 
of Pinkney came in. But J confeſs after making all allowances 
for the circumſtances that have been pleaded, I think it tends to 
a dangerous example, to ſay that a party who is ſued in 1784, 
or 1785, ſhould come in 1788, to atk for the anſwer from the 
party abroad, inſtead of applying for it before, which he ought 
to have done. He ſhould have made a proper application by 
affidavit, and then the action would have been ſtopped, till the 
anſwer of the party abroad came in. But conſidering he has 
ſtaid ſo long before any application was made, I have great 
doubts about ſtopping this action upon any other terms, than 
upon bringing the debt into Court. 

Maſter of the Rolls, Sir LLOYD KEN VON. — Upon the general 
points of the caſe, I cannot hope to add to what my Lord Chan- 
cellor has ſaid; I can only expreſs my full concurrence with 
every part of what has fallen from his Lordſhip. The great 
point will be diſcuſſed, when the whole is before the Court 
upon the coming in of Pintney's anſwer. It is in vain to ſay, 
the cauſe does not ſtand preciſely vpon the grounds, upon which 
it would do, if Pinkney were the Plaintiff in the action at law. 
Some argument has been uſed, to ſhew that Nuzz ſtands in his own, 
independent fituation, ſuing for his own debt, having a right 
to retain if recovered, this money from debtors of an inferior 
nature. He comes here clothed merely (in the view of this 
court) with the character of the agent of Pinkney, in order 

that he may put in force the authority with which Pznkney 
armed him. He has obtained another formal, legal, character, 
namely, that of an adminiſtrator here, becauſe otherwiſe, he 
could not have proceeded to recover the debt; but in effect he 
is ſtill to be conſidered as the perſon litigating on the part of 
Pinkney : when aſſets get into his hands he will be conſidered 
as having them, in the character, not of the adminiſtrator 
of Brewton, but of the attorney for Pinkney, Nutt would not be 
intitled to retain, as Pinney would, in caſe of a creditor of equal 
degree: then is it not eſſential to the intereſt of juſtice, that the 
parties ſhould know from Pinkney, whether he has proceeded 
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bond fide, as far as he can, to receive payment of this demand, 
out of that fund, which ought to be the primary fund to diſ- 
charge it, or indeed, whether he has not actually obtained pay- 
ment ? For the bill ſuggeſts, that he has, or might have ob- 
tained payment; now it is eſſential that theſe facts ſhould be 
known, from the only perſon who knows what they are. I ain 
therefore clearly of opinion, that the injunction ought to be 
granted; whether upon the condition of bringing in the money, 
or not, depends upon the circumſtances of the argument which 
impute laches to Sir James Wright's executors. They ought to 
have taken the earlieſt methods, in order to repel this demand; 
but as they have kept the party at arm's length, by uſing delays, 
I think the terms my Lord Chancellor has impoſed, are fit to be 
impoſed upon them; namely that they ſhould bring the money 


into court. (a) 


(a) Pinkne;'s anſwer afterwards came in, but contained nothing to induce the Court, 
to order the inj unction to be diſſolved. 


— 


KILGOUR Y. FINLVYVSON, GaLBEEATH, and HARPER. 


NDORSEE againſt the oſtenſible indorſers, who alſo appeared 
| to be the drawers of a bill of exchange. Money paid, money 
had and received, account ſtated. Verdict for the Plaintiff. 

The circumſtances of this caſe were as follow. 

The Plaintiff was a warehouſeman and factor, the Defendants 
werealſo warehouſemen and factors in partnerſhip from Midſummer 
1785, to the 28th. of July 1737, when the partnerſhip was 
diſſolved, and notice of the diſſolution given in the Gazette as 


under, 


% Notice is hereby given, that the copartnerſhip between 
*« Themas Finlyſon, Thomas Gallreatb, and Henry Milliam 
„Harper, of Bow church-yard, warchouſemen, under the firm 
«of Finlyſin, Galbreath and Harper, and alſo at Glaſgow 
* under the firm of Henry William Harper and company, was 
«© by mutual conſent diſſolved this day; a demands upon the 
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e above firm will be paid by Thomas Finlyſon of Bow church-yard, 
6 who 15 impower eld to receive and di ebe ge all debts due to the 
aid copartnerſbip. 
Witneſs our hands, this 28th day of July 1787. 
Thomas Finlyſon. 
Thomas Galbreath. 
Henry William Harper, 


At the time of the above diſſolution, one Scott was indebted 
to the partnerſhip in 7531. and the partnerthip indebted to 


Sterling Douglas, and Co. in 890/. On the 21ſt. of September 
1787 Finlyſ5n drew the bill in queſtion in the name of the late 


partnerſhip on Scott, payable on the 23d. of November following, 
for 304/. 2s. which Scott accepted. On the gth. of Oober, 
Finlyſon indor ſed it, in the name of the partnerſhip, to the Plain- 


tiff, who diſcounted it, by giving his own promiſſory note, for 


304 J. 35. 6d. payable on the 25th. of November, (the diffe- 
rence of 15. 6d. being on account of the note being due two 
days later than the bill). This note of the Plaintiff's was in- 
dorſed by Finlyſon to Sterling Douglas and Co. who diſcounted 
it, and received the money they had advanced by ſo diſcount- 
ing the note, back again from Finlyſon, in part of payment of 
the debt owing to them from the partnerſhip. When the note 
became due, the Plaintiff paid it to Szer/ing Douglas and Co. 
Two days before Scott's bill became due, Finliſon took it up, 
and gave in lieu of it, another bill to the Plaintiff, accepted 
by Lee, Strachan and Co. but did not take back Scott's bill. 
Afterwards Lee, Strachan and Co's bill not being paid, and Fin- 
[yon having become a bankrupt, the Plaintiff brought this action 
againſt all the partners, on Scott's bill, which remained in his 
hands, and obtained a verdict. 

A rule being granted to ſhew cauſe why this verdict ſhould 
not be ſet aſide, and a new trial granted, 

| Adair and Bond Serj*. ſhewed cauſe. They acknowledged 

that the action on the bill could not be ſupported, but con- 
tended that the Plaintiff was intirled to retain his verdict, 
having paid money to the uſe of the Defendants, at the ſpecial 
inſtance and requeſt of a perſon authoriſed by them, to receive 
and pay their debts, 

Le Blanc and Lawrence Serj". for the rule argued, that it 
ovght to have been ſhewn, that the money was actually paid, 


in 
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ia diſcharge of a partnerſhip debt; if it were paid, when 
Finlyſon had no right to pledge the credit of the partnerſhip, it 
was not paid to the uſe of the partnerſhip. But admitting 
that it was paid for a parnerſhip debt, yet being paid without 
the knowledge and requeſt of the Defendanss it could not be 
ſufficient to raiſe an aſſumpſit. Finly/on had no authority to 
borrow money to pay their debt, or to contract for them without 
their conſent. This caſe muſt be conſidered as already decided 
by Lord Kenyon in the (a) king's bench. 

Adair replied, that Lp the caſe cited, it was only . holden 
that an action could not be maintained on the bill of exchange. 
The reaſon of which was, that the bill being negotiable, and 
going into the hands of perſons who might not know the con- 
fideration for which it was given, muſt be binding when given, 
or not at all. The authority of the drawer, muſt be independent 
of any application of the money. But no ſuch inconvenience 
could ariſe from the action for money paid. It is admitted that 
Finlyſon paid the money of the*Plaintiff in diſcharge of a partner- 
ſhip debt; he had full authority from the other Defendants to 


receive and pay; he therefore applied to the Plaintiff for 


his note, at their ſpecial inſtance and requeſt, 

Lord LouGHBoROUGH.—T was of opinion at the trial, that 
there was an equity in favour of the Plaintiff, the money arifidg 
from his note being de fadto applied for the benefit of the 
partnerſhip, and the authority from the other partners giving 
him power to diſcharge their debts. But I am now convinced 
that I was miſtaken. Conſider the nature of this tranſaction: 
Finlyſon applies to Kilgour to diſcount the bill accepted by Scezz, 
and in part of the diſcount takes a promiſſory note from him ; 
Kilgour, before Scott's bill became due, changes it with Finly/on 
for another, accepted by Lee, Strachan and Co. returns that, 
and takes Scott's bill back again, Now all this was 
carried on, without any idea of the former partners being bound 
by it. On the roth. of October, long before the Plaintiff's note 
was due, the Defendant applied to Sterling Douglas and Co. to 


diſcount it, who accordingly did diſcount it, but received the 
| money 


1 


(a) In a caſe between the bank of E:g/and | which was not argued in court, but Lord 
Plaintiffs and the ſame Defendants, in which Lenox at the trial gave it as his opinion, 
the circumſtances were the ſame, as the | that the action on the bill could not b? 


preſent; there was a demurrer to the evidence, maintained, 
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money back again in part of payment of their debt owing from 
the partnerſhip. When this note became due, the Plaintiff paid it 
to Ster/ing Douglas and Co. but at that time no debt was owing 
to them from the partnerſhip; the payment therefore of the 
Plaintiff, was not a payment to the uſe of the partnerſhip, 
Though the money raiſed by diſcaunting his note before it was 
due, was in fact paid in diſcharge of a partnerſhip debt, yet he 
cannot follow the money through all the applications of it made 
by Finlyſon. ; 

(a) HEATH and W1Lson Juſtices, of the ſame opinion 
Rule abſolute for a new trial. 


% 


(a) Mr. Juſtice Gold being abſent. 


SHIELLS and Thorne Aſſignees of Goopwin a 
Bankrupt D. BLACKBURNE. 


HE material facts of this caſe were as follow. The Defen- 


dant who was a general merchant, in London, having re- 
ceived orders from his correſpondent in Madeira, to ſend thither a 
quantity of leather cut out for ſhoes and boots, employed Goodwin 
the bankrupt, who was a ſhoemaker, to execute the order. 
Goodwin accordingly prepared the leather for the Defendant, 
packed it in a caſe for exportation, and at the ſame time 
prepared another parcel of the ſame kind of leather, on his own 
account, which he packed in a ſeparate caſe, to be ſent to Madeira 
on a venture, requeſting the recommendation of the Defendant 
to his correſpondents in the ſale of it. The two caſcs were 


ſent to the Defendant's houſe, with bills of parcels, and he, in 


order to ſave the expence and trouble of a ſeparate entry at the 
cuſtom-houſe, voluntarily and without any compenſation, by 
agreement with Goodwin, made one entry of both the caſes, but 
did it, under the denomination of wrought leather, inſtead of 
dr:fjed leather, which it ought to have been, In conſequence 
of this miſtake in the entry, the two caſes were ſeized, and this 
action was brought by the aſſignees of Goodwin, to recover the 
value of the leather, which he had prepared to export on his 
own account. The declaration ſtated, that the bankrupt before 


his bankruptcy was poſſeſſed of a quantity of leather, which he 


dertaken) is act liable to an action for the loſs occaſioned to B. 


2 deſigned 
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deſigned to export to the ifland of Madeira, for which purpoſe it 
was nece ſſary that a proper entry of it ſhould be made at the cuſtom- 
houſe; that the Defendant in conſideration that the bankrupt would 
permit him to enter the ſaid leather at the cuſtom- houſe, under- 


took to enter it under a right denomination ; that the bankrupt. 


confiding in the undertaking of the Defendant, did permit him 
to enter it at the cuſtom-houſe for exportation: that the De- 
fendant did not enter it under a right denomination, but on the 
contrary, made an entry of it under a wrong denomination, of 
wrought leather, in order improperly to obtain a bounty (a) 
thereon; by means of which wrong entry, the leather became 
liable to be ſeized, and was ſeized and forfeited to the King. 
2d. Count goods fold and delivered. zd. Quantum meruit, Plea 
general iſſue, verdict for the Plaintiff. 

A rule was obtained to ſhew cauſe, why the verdi& ſhould 
not be ſet aſide, and a new trial granted, on the ground, that the 
Defendant not profeſſing the buſineſs of entering goods at 
the cuſtom-houſe, having undertaken to enter thoſe in queſtion 


without reward, and having taken the ſame care of them as of his 


own, was not liable for the loſs. | 

Adair Serj. ſhewed cauſe, contending, that as the bills of 
parcels were left at the Defendant's houſe, he muſt have known 
the proper denomination of the goods, It was no excuſe for 
him, that he loſt ſome of his own goods by the ſame miſtake 


in the entry; for though a bailee of goods may, if he pleaſes, 


throw away his own, yet he has no right to do ſo with thoſe of 
another. Having by groſs negligence, loſt the property of an- 


other, committed to his care, he is not exculpated, by having 
loſt his own property by the ſame negligence. Though in this 


caſe perhaps there was no intention to cheat the revenue, yet 


the tendency of it was to gain a drawback on exportation ; 
whatever might be the intent, the effect was the ſame. The De- 
fendant was not a mere depoſitary, but undertook to perform a 
ſpecific act. Though an action might not lie for nonfeaſance, 
it clearly would for a misfeaſance. This is agreable to Lord 
Holt's doctrine in the caſe of Coggs v. Bernard, (C) and anſwers to 


(a) By Stat. 12 Anne Stat. 2. c. 9. J. 64. | made into goods and wares, Made perpetua! 
a drawback is allowed of three half-pence, | by 3 Geo. 1. c. 7. 
on every pound weight of leather exported, (5) 2 Lord Raym, gog, 
which ſhall be manufactured, and actual 
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the Mandatum of the Roman law, recognized in his ſixth divi- 
fion of bailments, though ſomewhat improperly termed a com- 
miſſion; which in common acceptation, implies hire or re- 
ward. Admitting that a bailor is not intitled to recover for a 
loſs, occaſioned by his own folly in employing an unſkillful 
perſon, where technical knowledge is required, yet here the De- 
fendant was a general merchant, ufed to exportation, and was to 
be preſumed to know the proper duties, payable at the cuſtom- 
houſe. In Jones law of Bailments, 120, it is ſaid conformably 
to Lord Holt's rule, that a mandatary to perform a work, is 
«© bound to uſe a degree of diligence adequate to the performance 
of it.“ | 

Lawrence Serj'. contra. The queſtion is, how far the under- 
taking of the Defendant extended? Goodwin the bankrupt having 
goods to export, the Defendant voluntarily offered to enter 
them at the cuſtom-houſe. Here the implied contract was the 
point to be confidered. In Coggs v. Bernard, ſpecial care was 
required, in removing a caſk of brandy ; in that caſe Mr. Juſtice 


| Powell held that the ſpecial undertaking of the party was the 


giſt of the action. Here the undertaking of the Defendant, 
was only to take the ſame care of the Plaintiff's goods as of his 
own: no more can be implied. Jones in his eſſay on bailments 


(a) fays, if the bailor only receive benefit, or convenience 


«« from the bailment, it would be hard and unjuſt to require 
« any particular trouble from the bailee, who ought not to be 
% moleſted unneceſſarily for his obliging conduct. If more 
therefore than good faith, were exacted from ſuch a perſon, 
« that is, if he were to be made anſwerable for leſs than grols 
« neglect, few men after one or two examples, would accept 
goods on ſuch terms, and ſocial comfort would be propor- 
«* tionably impaired.” It is ſaid in Paley's Principles of Moral and 
Political Philoſophy, (6) that, whoever undertakes another man's 


* buſineſs makes it his own, that is, promiſes to employ upon it 


* the ſame care, attention, and diligence, that he would do if it 
© were actually his own, for he knows that the buſineſs was 
* committed to him with that expeQation, and with no more 
*« than this.” Lord Holt's reaſons in Coggs v. Bernard, for 
making a Mandatary liable, do not apply to this caſe ; thoſe are, 


chat © in ſuch a caſe a neglect is a deceit to the bailor: for 


(a) Page 10, (6) Page 144. 


„ hen 
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e when he truſts the bailee upon his undertaking to be careful, 
„he has put a fraud upon the Plaintiff by being negligent, his 
«© pretence of care being the perſuaſion that induced the Plain- 
« tiff to truſt him: and a breach of truſt undertaken volun- 
«« tarily will be good ground of an action.“ Where a perſon 
profeſſes himſelf to be of a certain buſineſs, trade or profeſſion, 
and undertakes to perform an act, which relates to his particular 
employment, there an extraordinary degree of ſkill and diligence 
is required from him; but where his undertaking is, merely 


no more can be expected from him. P. lib. 5. c. 4. J 3. 
Moore v. Morgue, Coup. 489. (a) in which Lord Mansjfeld's 
direction to the jury is in favour of the preſent Defendant. 
Adair replied, that Lord Mansfield's doQrine in Moore v. 
Morgue, was not applicable to the preſent caſe, becauſe the 
entering goods under a falſe denomination, was groſs ne- 
gligence. | 

(5) HeaTH, J.—The Defendant in this caſe was not guilty 
either of groſs negligence or fraud; he acted bond fide. If a 
man applies to a ſurgeon to attend him in a diſorder, for a re- 
ward, and the ſurgeon treats him improperly, there is groſs ne- 
gligence, and the ſurgeon is liable to an action; the ſurgeon 
would alſo be liable for ſuch negligence, if he undertook gratis 
to attend a fick perſon, becauſe his ſituation implies ſkill in 
ſurgery ; but if the patient applies to a man of a different 
employment or occupation, for his gratuitous aſſiſtance, who 
either does not exert all his ſkill, or adminiſters improper re- 
medies to the beſt of his ability, ſuch perſon is not liable. It 
would be attended with injurious conſequences, if a gratuitous 


and who ated to the belt of his knowledge, to an action. 

WILsoN J;—Where money has deen paid, for the performance 
of certain acts, the perſon receiving it, is by law anſwerable 
for any degree of neglect on his part; the payment of money 
being a ſort of inſurance for the due performing of what he has 
undertaken ; and this rule has few exceptions. But where 
the undertaking is gratuitous, and the party has ated bond fide, 


make him liable to an action. Here Goodwin wanted to diſ- 


(a) This caſe was mentioned by Mr. | was granted. | 
Jultice Fil/en, when the rule to ſhew cauſe (6) Mr. juſtice Could was abſent, 


5 poſe 


to take the ſame care of the concerns of another, as of his own, 


undertaking of this ſort ſhould ſubje& the perſon who made it, 


it is not conſiſtent either with the ſpirit or policy of the law, to 
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pole of his goods, which the Defendant entered together with 
his own, without any reward. Could he be viileritood to be 
anſwerable for more care than he touk of his dn goods? There 
was no ſuſpicion of any fraudulent deſign. A wrong entry at 
the Cuſtom houſe cannot be conſidered as gros negligence, 
when, from the variety of laws relating to the ci!tors, reliance 
mult be placed on the clerks in the ojtices. It happened, indeed, 
not long fince, that a man, deſigning to export wool under the 
late act, (a) applied to a clerk in the Cuſtom-houte to make a 
proper entry of it, who, not underſtanding the act of parlia- 
ment, entered it wrong, and the goods were ſeized : when 
therefore ſuch caſes happen, it is too much to infer groſs negli- 
gence from the miſtake which the Defendant committed. 

Lord LougnuBoRovGn.—l agree with Sir Milliam Jones, that 
where a bailee undertakes to perform a gratuitous act, from 
which the bailor alone is to receive beuefit, there the bailce is 
only liable for groſs negligence; but if a man gratuitoully 
undertakes to do a thing to the beſt of his {kill, where his ſitua— 
tion or profeſſion is ſuch as to imply ſki!l, an omiſſion of that 
{kill is imputable to him as groſs negligence. If in this caſe a 
ſhip-broker, or a clerk in the Cuilom-houte, had undertaken to 
enter the goods, a wrong entry would in them be groſs negli- 
gence, becauſe their ſituation and employment neceſlarily imply 
a competent degree of knowledge in making ſuch entries; but 
when an application, under the circumſtances of this caſe, is 
made to a general merchant to make an entry at the Cutitom- 
houſe, ſuch a miſtake as this is not to be imputed to him as 


groſs negligence. | 
Rule abſolute for a New Trial. 


{a) 28 Ceo. 3. c, 38. 


WyviLLt, Clerk, v. SHEPHERD. 


EBT for an amercement in a court leet, The dec]ar- 

tion ſtated the amercement to have been affected at a 

court holden before the feward of the manor ; but it appeared 
in evidence, that the court was really holden before the % 


to have been ffeward, who was appointed by letter of attorney from the 


holden before 
the fleavard 
of the manor, 
and the evi- 
dence proves 
it to have 


ſteward. 
Mr. Juſtice Gro/e, who tried the cauſe, thought this was 
fatal variance, and therefore nonſuited the Plaintiff. 


been holden before the deputy fewward, it is a material ⁊ ariauce- 


2 A rule 


tid 


ule 
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A rule was obtained to ſhew cauſe why the nonſuit ſhould not 
be ſet aſide, and a new trial granted, againſt which in Mi- 
chaelmas Term laſt 

Lawrence, Serj, ſhewed cauſe. He allowed that a trifling 
variance would not vitiate where the ſub{tance of the allegation 
was proved; as here a declaration (a) was for maliciouſly in- 
dicting at the General Quarter Seſions, and it was proved to have 
been at the General Seſſions, the word Qyarter was. held to be 
ſurpluſage. Bat he contended that this was a material variance ; 
a cuſtom for a lord to hold courts before his ſteward not extend- 
ing to the ſteward's appointing a deputy. The office of ſteward 
of a manor was judicial; by the antient common law, (&) he had 
juriſdiction of felonies: a deputy then could not be appointed 
without either an eſtabliſhed uſage or ſpecial authority for that 
purpoſe, ſuch as corporations and others exerciſe by virtue of 
particular grants. 4 Inſt. 538. 
court to have been holden before a deputy, without ſhewing an 
authority to appoint ſuch deputy, it would have been bad on 
deraurrer. The caſe of Gery v. Wheatly (c) proves that the 
courts conſider variances of this kind to be material. 

Cock ll, Serj, in behalf of the rule, urged, that the court 
leet might be holden either before the principal or deputy. 
Though the deputy was not the ſame to every purpole as the 
principal, yet he was ſo in law as to holding courts. 12 Mod. 
470 & so. 1 Ld. Ray. 660. Salt. 95. The ſubſtance 
of the queſtion was, whether the court were legally holden. 
The matter of appointment was not in diſpute; it was ſuf— 
ficient if the perſon before whom the court was holden was 
competent to hold it, and the court itſelf competent to amerce. 
If therefore it were a variance, it was not a material one. Crs. 
Fac. 32. Yelv. 46. 2 Blacłſt. 8 o- 1050. Term Rep. B. R. 
235. King v. Pippet, and the caſes there cited. 

The Court ſcemed to have but little doubt of the variance 
being fatal, but faid, as the point was of conſequence to lords 


If the declaration had ſtated the 


(a) 2 B ack. 1050. x 

() See Maz. Ch. . 17.—13 Ed. 1.c. 13. 
—1 Ed, 3. c. 17.— IEA. 4. c. 2.— 11 Hen. 7. 
6. 17,—2 Inſt. 387.—3 Burr. 1860. 

(e) Gery v. Wheatly, tried before Lord 
Mansfie'd at Weftmin//er, at the Sittings after 
Michaelmas Term, 1777. 

Debt for an amercement. The declara- 
tion ſtated that the Defendant was ſummoned 
to ſerve on the jury of the court leet and 


court baron, but the ſummons was to ſerve 
on the jury of the court leet only. 

Lord MANSFIELD ſaid, this was a matter 
of ſtrict law, it being an action for a pe- 


nalty. The Plaintiff having ſtated in his 


declaration, that the Detendant was ſum 


moned to ſerve on the jury of the court leet 
and court laren, was bound to prove that 
averment, and as the ſummons did not 
prove it, mult be nonſuited. 


cf 
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1789. of manors, if the counſel for the Plaintiff could produce any 
— farther authorities in ſupport of the rule, he ſhould be heard. 
Wrvitw On this day Cockel/ ſaid, that he had not been able to find 


V, 8 _ 
Sazrnern. Any other caſe in his favour, and therefore the 


Rule was diſcharged. 


Thurſday, BRVYVMER, N EWTON, and THOMPSON, v. 
Fez. 12th, : 
ATKINs and WAIT E. 


JROHIBITION to the Court of Lords Commiſſioners of 


By the 14th 

(ion of Appeals from the Admiralty in Prize Cauſes, 

16 Geo, 3. The declaration ſtated, that all and all manner of pleas, of and 
3 o concerning the validity, explanation, interpretation, conſtruction, 
prohibit or expoſition of the laws and ſtatutes of this realm, and the cog- 


all trade and p S X 
ea nizance of ſuch pleas, belong and appertain to the Lord the King 


with the 8 | | | i 
3 and his royal crown, and by the common law, in the courts of 


rican colo- our ſaid Lord the King of record, ought and have always been 


e * accuſtomed to be tried and diſcuſſed, and not in any court pro- 


ed) it was ceeding by any law differing from the common law of this realm. 


rovided, d 2 . . 
— ſhips, That the ſaid Lord the King did, in the ſecond year of his 


deen had reign, by his commiſſion nominate, conſtitute, ordain, and 


from the appoint, all and every of his privy counſellors for the time 
Americans, . . | 
and con- being, and others therein named, or any three or more of them, 


demned to be his commiſſioners for receiving, hearing, and determining 
as lawful : 


prize in of appeals from the ſaid Lord the King's courts of Admiralty. 


J C . - 
of Ami. in matters of prize. 


ralty, ad That the ſaid courts of Admiralty, and the ſaid commiſtioners 


the ſent- . i 
tence of of Appeals proceed by ſome law differing from the common law 
ow: wag of this realm, and therefore have no power or authority, to try 


appealed or diſcuſs the validity, explanation, interpretation, conſtruc- 
eee tion, or expoſition of any act or acts of parliament, nor to ex- 


5 . 8 pound them otherwiſe than is warranted and allowed by the 
«« ten . 
« appealed COmmon law aforeſaid, 


«« from as 

« aforeſaid ſhould not be ſuſpended by reaſon of ſuch appeal, in caſe the party or parties appellate 
„ ſhould give /ufficient ſecurity, to be approved of by the court in which ſuch ſentence ſhould be given, to 
„ reſtore the ſhip, &c. concerning which ſuch fentence ſhould be pronounced, or he full value thereof, 
y to the appellant or appellants, in caſe the ſentence ſo appealed from ſhould be reverſed.” Though the 
ſecurity taken by virtue of this ſection, in a court of vice-admiralty, was in the form of an acknow/edge- 
ment of a debt to the King, yet being taken in a court 20 of record was not a ſtrict recognizance, but ope- 
rated as a "a4 ee v by the parties to abide the deciſion of the Court of Appeals. Neither was the Court 
of Appeals bound by this ſection to interpret the words ** full value by any definite meaſure, but had a 
diſcretionary power of declaring <ehat was the ** fall value”, and alſo a power ot eaforcing from the ture- 
ties payment of what it had declared to be the fall value. 


That 
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That a ſtatute was made in the ſixteenth year of the reign of 
his preſent Majeſty, to prohibit all trade and intercourſe with the 
then American colonies {reciting the aft particularly. 

That in the ſaid ſtatute it was, among other things, enacted, 
that the execution of any ſentence ſo appealed from, as in and 
by the ſaid act is directed, ſhould not be ſuſpended by reaſon of 
ſuch appeal, in cafe the party or parties appellate ui] give 
ſufficient ſecurity, t9 be approved of by the court in oe fuch 
ſentence ſhould be given, to reſtore the ſhip, veſſel, goods, or 
effects, concerning which ſuch ſentence ſhould be pronounced, 
or the full value thereof, to the appellant or appellants, in caſc 
the ſentence ſo appealed from ſhould be reverſed, 

That Hugh Bromedge, elq. commander of the hid Lord 
the King's {loop of war, The Savage, in obedience to the orders 
of Samuel Graves, %. commander in chief of his Majeſty's 
ſhips and veſſels at the time hereinafter mentioned, employed in 
the river St. Lawrence and along the coaſt of Nova Scotia, the 
iſſands of St. John and Cape Breton, and thence to Cape Florida 
and the Bahama I//ands, being then and there ſubje& to, and 
under the command ct the ſaid Sammel Graves, as ſuch com- 
mander in chief, did, on the 17th of January, 1776, ſeize as 
prize, in the harbour of Halifax, in the province of Nova 


Scotia aforeſaid, a certain ſhib or veſſel called The Nicholas, 


Nathaniel Atkins, maſter, the property of certain perſons inha- 
bitants of the ſaid colony of Maſſachuſetts Bay. 

That William Ne/bitt, eſq. his Majeſty's attorney-general for 
the ſaid province of Nova Scotza, for and on behalf of the ſaid 
Lord tie King and of the ſuid Hugh Bromedge, did, on or about 
the 12th day of April, in the ſaid year 1770, inſtitute a ſuit 
in his Majeſty's Court of Vice-admiralty, at Halifax aforeſaid, 
before the Worſhipful James Brenton, Eſq. Surrogate, and De- 
puty of the Worſhipful Jonathan Sewell, Judge, Deputy, and 
Surrogate of the Court of Vice-admiralty of the province of 
Neva Scotia and the maritime parts thereof; and by the libel by 
him exhibited in the ſaid ſuit, among other things, did pro— 
pound, allege, and declare, that notwithſtanding the ſaid act 
of parliament of the ſixteenth year of the reiga of the ſaid 
Lord the King, the ſaid Nathaniel Atkins, maſter of the ſaid 
ſhip called The Nicholas Tomas Boylſton, of Bofton, in the 
province of BMafſachu/ets Bay, merchant, aforeſaid, or others 

Uu reſiding 


Ba Lui 
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reſiding in the ſaid province, owners, being one of the rebel. 
Jious colonies mentioned in the ſaid act) had been trading to 
Rufjia and other parts, and there loaded hemp, iron, and Rs a 
linen, being partly naval ftores, and proceeded from thence t9 


Great Britain, and cleared out for Halifax in the faid province, 


under pretence of carrying the ſaid naval ſtores and other pood; 


to ſome of the ſaid rebellious colonies, where the owners or 


the ſaid ſhip Nicholas and goods reſided; and the faid matter, 
with the ſaid ſhip Nicholas, with her cargo, having arrived at 
Halifax in the ſaid month of January, 1770, the ſaid ſhip Mehle 


Vas there with her cargo ſeized and detained by the ſaid Hugh Bro- 


edge, commander of the ſhip of war aforeſaid, as being the pro- 
perty of perſons i in the ſaid rebellious colonies; and did thereby 
for the ſaid Lord the King and the ſaid Hugh Bremed9ge, pray the 
ſaid court to take the premites in the ſaid libel alleged, into con- 
fideration, and on due proof to proceed to adjudication, and that 
the ſaid ſhip and cargo might be condemned as forfeited to the 
ſaid Lord the King, and that the ſame might be delivered over 
to the captor, purſuant and according to the directions of the 
ſaid act of parliament. 

That the ſaid Nathaniel Athins and John White were after- 
wards duly admitted in the ſaid Court of Vice-admiralty, for 
and on behalf of themſelves and other claimants of the ſid 
ſhip and cargo; and the ſaid Fames Brenton, being ſurrogate and 
deputy as aforeſaid, having deliberately and maturely heard the 
parties to the ſaid ſuit, by their advocates and proctors, and 

their arguments and proofs, and having inquired into and duly 
conſidered of the whole proceedings in the ſaid buſineſs, did, on 
the 8th day of May, in the ſaid year 1776, pronounce, decree, 
and declare, that the ſaid ſhip Nicholas, ber tackle, apparel, jur- 
niture, and ber cargo therein laden, were rightly and duly ſoized 
and taken ty the ſaid Hugh Bromedge ; and that the ſaid ſhip, her 
tackle, apparel, furniture, and cargo, were, at the time of the 
capture and ſeizure aforeſaid, as far as appeared to him, in 
violation of the ſaid ſtatute of the lixteenth year of the reign 
of the ſaid Lord the King, and as ſuch ought to be accounte 

liable and ſubject to confilcation, and to be adjudged and con- 
demned as and for good and lawful prize, and did adjudze and 
condemn the ſame ſhip, her tackle, apparel, and furniture, and 
the cargo therein laden, as and for good and lawful prize, as 


being guilty of a breach and violation of the act aforeſaid. 
T hat 


— . 
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That the ſaid ſhip or veſſel, and the cargo therein det 
were, after the ſaid ſentence of condemnation, on the 15th day 


of May, in the year aforeſaid, /d by the public vendie majter, at 


public quel ion, to the beſt bidders, for the tum of 48971. 185. 10 4. 
current money of Haliſam in Nova Scotia aforeſaid, amounting 
to the ſum of 44037. 33. lawful money of Great Britain, free 
and clear of all charges, being the utmeſt value of the ſame, at 
Halifax aforeſaid. 

That the ſaid Nathaniel Atkins and Jobn Witte, in behalf of 
themſelves and of Thomas Borlfion and other claimants of the 
faid ſhip or veſſel, andthe cargo therein laden, did interpoſe an 
appeal from the ſentence of the ſaid Court of Vice-admiralty t 
the ſaid Commiſſioners of Appeals in matters of prize, where- 
upon the ſaid Alexander Brymer, Henry Newton, and Alexander 
Thomp/on, did after war to wit, on the 6th day of Auguſl, 
1770, perſonally appeas bejore the ſuid James Brenton, Surrege te 
and Depu y as. afo and acknowieag'd jointly, and jeverally, 
that they cwed to 0 
67451. 176. 8d. of the current money of Halifax aforeſaid, that 
is to ſay, exactly double the amount of the clear monies ariſing 
by the public fale as aforeſaid, wpor condition bat the ſuid Hugh 
Bromedge, the party appellate, his agent or attorney, ſhould reftore 
the ſaid ſhip and her cargo, or the value thereof, to the ſaid appellant 
cr appellants in caſe the ſentence ſo appealed from ſhould be reverſed. 

That the ſaid appeal was heard before the ſaid commiſſioners 
upon the 18th of March, 1780, when the ſaid commiſſioners 


were pleaſed to reverſe the ſentence of the ſaid Court of Vice- 


admiralty, and decreed the ſaid ſhip and cargo, or the value 
thereof, to be reſtored to the ſaid appellants. 

That the ſaid Alexander Brymer, Henry Newton, and Alexander 
Thompſon, afterwards, on the 15th day of Marcy, 1781, for and 
in behalf of the ſaid Hugh Bromedge, paid into the regiſtry of 
the ſaid commitliioners the ſaid fum of 4897 J. 18s. 10 d. of 
the ſaid current money, anrounting to the ſaid ſum of 4408 J. 34. 
of lawful money of Great Britain, being the full value, and clear 
amount, of the manies ariſing from the public ſale of the faid ſhip 
and cargo as aforeſaid. 

That the ſaid Nathaniel Athins and Fobn Mile, on behalf of 
themſelves and the ſaid other appellants, did receive and take 
out of the ſaid regiſtry, the ſaid ſuin fo paid into the faid regiſtry 


as aforeſaid, but did refule to receive the fame in ſatisfaction of 
their ſaid claim, as the full value of the ſaid ſhip and cargo; 
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1789. and did afterwards petition the ſaid commiſſioners to order cer- 
— tain invoices and accounts, of the ſaid ſhip and cargo to be re- 
. ferred to the regiſtrar of the ſaid commiſſioners, for the purpoſe 
Artie of finding, adjuſting, ſettling, and liquidating, the value of the 
ſaid ſhip and cargo. | 

That the ſaid commiſſioners did according to the petition of 

4 | the ſaid Nathaniel Atkins, and Fohn White, refer to Maurice 

Stwabey Eſq. one of their deputy regiſtrars, the ſaid znvorces 

and accounts, and allo the accounts of the ſales of the ſaid fhip 

and cargo, figned by the ſaid public vendue maſter, and certified 

under the hand of the deputy regiſtrar of the Court of Vice ad- 
miralty at Halifax aforeſaid. 

That the deputy regiſtrar of the ſaid commiſſioners did re- 
port, that the ſum of 7708 J. 175. 3 d. of lawful money of 
Great Britain, ought to be allowed, and paid to the ſaid Natha- 

niel Atkins, and Fobn White, in behalf of themſelves, and the 
other claimants of the ſaid ſhip The Nicholas, and the faid 
cargo; which report the ſaid commiſſioners were plcaſcd on the 
31ſt day of January 1782, to confirm. 

That monitions and other proceſs having been ſued out 
againſt the ſaid Hugh Bromedge, to compel payment of the ſum 
of 345 5 J. 35. 6d. lawful money as aforeſaid, over and beſides the 
ſum of 44031. 35. 64. (a) paid into the regiſtry of the ſaid com- 
miſſioners as aforeſaid, the proper officers to the ſaid commil- 
fioners returned, that the ſaid Hugh Bromedge was not to be 
tound. i} 

That monitions having been thereupon prayed, and ſued out 
againſt the ſaid Alexander Brymer, Henry Newton and Alexander 
Thomp/on, the ſureties of the faid Hugh Bromedge, as aforeſaid, an 
appearance was given to them by the ſaid commiſſioners, to ſhew 
cauſe againſt the payment of the ſaid ſum of 3455 J. 35. 64. 


That on the 27th. day of July 1785, the right honourable | 
Charles Earl Camden Lord Preſident of the council, of the ſaid | 
Lord the King, Thomas Earl of Ejingham, and Richard Lord Vil- . 
count Howe, three of the ſaid commiſſioners of appeals, for re- 
ceiving, hearing, and determining, appeals in prize cauſes, 
having heard informations by counſel, as well in behalf of the , 


ſaid Alexander Brymer, Henry Newton, and Alexander Thompſon, 

the parties cited and intimated in that behalf, as on the part of 

the ſaid Thomas Boylſton, the owner and proprictor of the ſaid 
(a) Quære whether the exceſs of theſe two (reported by the deputy regiſtrar as proper 


ſums of 3455 J. 3s. 6d. and 4408 J. 35s. 6d. | to be allowed,) did not ariſe from the coſts 
together, above the ſum of 77081. 175, 34. ! awarded by the Court of Appeals: 


ſhip, 
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ſhip and cargo, decreed to be reſtored by the interlocutory decree 
of the ſaid commiſſioners, pronounced the recognizance, dated 
the, 6th day of Auguſt 1776, and entered into by them the ſaid 
Alexander Brymer, Henry Newton, and Alexander Thomp/on, in 
the ſaid Court of Vice-admiralty, as ſureties to anſwer the ſaid 
appeal in the penal ſum of 9795 J. 17s. 8 d. currency, t be 
forfeited, by reaſon that the aforeſaid ſentence appealed from, had 
been reverſed, and that Hugh Bromedge, Eſq. the party appellate, 
his agent, or attorney, had not reſtored the faid ſhip or cargo, 
or the value thereof, agreeably to the ſaid decree of reſtitution, 
and the condition of the ſaid recoznizance ; and decreed a monition 
againſt the ſaid Alexander Brymer, Henry Newton, and Alexander 
Thompſon, to pay the ſum of 34.55 l. 35. 6 d. being the remainder 
of the value of the ſhip and cargo in queſtion, according to the regiſ- 
trar's report, to the ſaid Thomas Boylſton, or his lawful attorney. 

That the ſaid Court of Vice-admiralty had not any authority 
by the laws or ſtatutes of this realm, 7o 7ake any Security of 
the nature, and in the terms therein before mentioned to have 
been entered into by the ſaid Al xander Brymer, Henry Newton, 
and Alexander Thompſon, nor bad the ſaid commiſſioners by the laws 
and ſtatutes aforeſaid, any authort:y to enforce the ſame. 

That the ſaid commiſſioners have no power or authority 
whatſoever, under the ſtatutes aforeſaid, or any other ſtatute or 
law of this realm, by reference of in voices and accounts, to re- 
giflrars, or otherwiſe, to open, re-examine, ſet aſide, or in any manner 
4 alter the valuation of any fhip, or veſſel, or goods and effetts, 5 
fixed, ſettled, adjuſted, and liquidated, by public ſale, after ſentence 
of condemnation duly pronounced, where no fraud or colluſion is 
alledged and proved. 

That the ſaid ſhip Nicholas, and the goods and effects on board 
the ſame, were condemned as lawful prize, by the ſaid Court 
of Vice-admiralty, at Halifax, as aforeſaid ; and fold by pub- 
lic auction, by the vendue maſter aforeſaid, to the higheſt 
bidder without any fraud or colluſion having been alledged or 
proved. | | 

That the practice of opening, re-examining, ſetting aſide, and 
altering, the valuation of ſhips or veſſels, or goods and effects ſo 
fixed, ſettled, adjuſted,” and liquidated, as aforeſaid, is attended 
with great oppreſſion, vexation, and expence, to the parties, and 
is contrary to the true meaning, intention, form, and effect, of 
» + the 
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1789. the ſaid ſtatute, and other the ſtatutes, and laws of the realm; yet 
— the ſaid Right Honourable Charles Earl Ca inden, Lord Preſident 
* of the Council of the ſaid Lord the King, Thomas Earl of 
Arkixs. Efingham, and Richard Lord Viſcount Howe, three of the ſaid 
: commiſſioners for receiving, hearing and determining, appeals 
in prize cauſes, not weighing the ſaid laws and ſtatutes of this 
realm, but contriving the ſaid Alexander Brymer, Henry News- 
ton, and Alexander Thompſon, to aggricve and oppreſs, did as 
aforeſaid decree the ſaid Alexander Brymer, Henry Newton, and 
Alexander Thompſon, to pay the ſaid Thomas Boylſton, or his law- 
ful attorney, the aforeſaid ſum of 3445 J. 35. 64. over, and 
beſides the monies ariſing by the ſaid public ſale, paid into the ſaid 
regiſtry, as aforeſaid, as the ſuppoſed remainder of the value of 
the ſaid ſhip and cargo, according to the regiſtrar's report; to 
the great contempt of the ſaid Lord the King, and his laws, to 
the great and manifeſt damage, prejudice, and injury, of the faid 
Alexander Brymer, Henry Newton, and Alexander I hompſon, and 
againſt the form and effect of the ſaid ſtatute, and alſo — the 
1 laws and cuſtoms of this realm. 
= That although the ſaid Alexander Brymer, Henry Newton, and 
| Alexander Thompſon, afterwards to wit, on the 27th day of June 
in the year of our Lord 1787, at Weſtminſter aforeſaid, delivered 
to the ſaid Nathaniel Atkins and Fobn Witte, the King's writ of 
prohibition, to the contrary ; nevertheleſs the ſaid Nathaniel and 
Fohn have not ceaſed to proſecute their faid ſuit, before the 
{aid commiſſioners, but have ſince proſecuted, and ſtill do proſe- 
| cute the ſame there, againſt the ſaid Alexander Brymer, Henry 
f Newton, and Alexander Thompſon to compel payment of the ſaid 
Z 345 5 J. 3s. 6 d. according to the ſaid monition of the ſaid Charles 
| | Earl Camden, Thomas Earl of Effingham, and Richard Lord Viſ- 
count Howe againſt them the ſaid Alexander Brymer, Henry 
Newton, and Alexander Thompſon, notwithſtanding the ſaid writ 
cf prohibition, to the contrary ſo delivered to them as aforeſaid ; 
in contempt of his ſaid Majeſty, and to the great damage of the 
ſaid Alexander Brymer, Henry Newton, and Alexander Thompſon, 
and againſt the prohibition aforeſaid, Whereupon the ſaid | 
Alexander Brymer, Henry Newton, and Alexander Thompſon, who 


| as well, &c. ſay that they are injured, and have damage to the . 

N value of 100 J. and therefore as well for the ſaid Lord the King N 

[ | as for themſelves they bring ſuit, &c. —Demurrer, and Joinder, + 
4 | | This 
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This cauſe was argued in Trinity term laſt, by Le Blanc Seri. 1789. 


for the Defendants, and Lawrence Serj, for the Plaintiffs; a 
ſecond time in Michaelmas term, by Bond Serj, for the Defen- 
dants, and Adair Serj. for the Plaintiffs, and in this term, Bond 
replied to Adair. The arguments on behalf of the Defendants, 
in ſupport of the Demurrer, were in ſubſtance as follow. 


The firſt ground of prohibition, Rated in the declaration, is 


that the interpretation and conſtruction of all ſtatutes and acts 
of Parliament, belong to the courts of common law, and not to 
courts proceeding by different rules; that the court of appeals 
is a court proceeding by rules different from thoſe of a court of 
common law, and has put a conſtruction on the act in queſtion, 
different from that which a court of common law would 
put upon it. Suppoſing this to be a good ground of prohibi- 
tion, the firſt queition is, whether ſoch a conſtruction has been 
really put upon the act, or not? In order to prove the athrmative 
of this queſtion, the Plaintiffs are obliged to couple the fifth fec- 
tion with the fourteenth : (a) whether thoſe two ſections ought 
to be joined, will be ſeen by conſidering their reſpective objects. 
The fifth ſection provides for a caſe, where before condemnation 
of the ſhip, it ſhall appear neceſſary to the judge to delay the 
determination of the queſtion, whether prize or no prize; 
in which caſe, it directs that the capture ſhall be appraiſed by 
perſons named by the parties, and appointed by the Court ; and 
ſuch of the goods as are periſhable, (and therefore cannot 
without a manifeſt injury to both parties, be kept till the queſtion 
of prize or no prize be determined,) ſhall be fold, and the reſt 
put into proper cuſtody to abide the event. After this is done, 
the firſt offer is to be made to the claimants, that if they will 
give ſufficient ſecurity to the captors, according to that appraiſed 
value, they ſhall have the ſhip and cargo delivered to them, 
The reaſon of this is apparent, the captor having taken the ſhip 
and cargo, and brought them into a given place, cannot be in- 
titled to a greater value than the amount of the ſale at that 


place. | 
The fourteenih clauſe relates to a different ſubject; after the 


queſtion of prize or no prize ſhall be determined, the party who 
1.5 think himſelf aggrieved, may, if he pleaſes, appeal; but his 
Hpeal (hall not prevent the featence from being carried into 
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execution, provided the other party gives ſufficient ſecurity to 
reſtore the ſhip and cargo or the full value thereof, in caſe the 
ſentence ſhall] prove to be improper. Now it clearly appears 
that the Legiſlature were aware of the difference between the 


2 full value,“ generally ſpeaking, and the ** full value according 


e to appraiſement, and have accordingly expreſſed it in the 
ſixth ſection, which is ſimilar to the fifth, and directs that in 
caſe the claimant ſhall refuſe, then the captor is to give ſecurity 
to reſtore the full value according to the appraiſement.” Where 
therefore the Legiſlature meant to limit the value, to the ap- 
praiſement at the port into which the ſhip might be carried, 
they have expreſsly ſtated ſuch intention; but in the fourteenth 
ſection, when they come to ſpeak of the value after ſentence is 
paſſed, and that ſentence appealed from, they direct that execu- 
tion ſhall not be delayed, if a ſecurity be given to reſtore the 
Full value, generally. It is obvious, that there might be a ma- 
terial difference between the value in one caſe, and in the other, 
At common law, where goods have been wrongfully taken, the 
owner has a right to recover the true value, which a jury will 
will not eilimate, according to the price for which the taker 
ſhall think fit to ſell them. Nothing done by a perſon who has 
taken goods illegally, can be the meaſure of value to him from 
whom they were taken. So in the preſent caſe, after it has 
been determined that the capture was illegal, the claimant, 
perhaps the ſubject of a neutral power, has a right to be fully 
reſtored to his property : he is not to be reſtrained to the value 
at the place to which the captor ſhall think proper to carry it: 
it was carried there againſt his will, he was proceeding to an- 
other market, he had paid a great price for it ; in juſtice there- 
fore he ought to be reſtored to the real value of it, and 
not be forced to take leſs than the real value, becauſe it was 
ſold for leſs, at a place to which it was carried without his con- 
ſent. Conformable to this, many caſes have been decided in 
the Courts of Admiralty: ſuch as that of the Bona Viaggia, 
December 5th, 1780, in which the Court of Appeals decreed 
the ſhip and cargo be reſtored, or the full value to be paid by 
the captor; it appearing that he had ſold the goods for a price 
greater than their original value, which the claimant demand- 
ed, and was decreed to be paid him: the Enigheit, Schutz 


| Maſter, a Dutch ſhip taken during the late war, in which the 


Lords Commiſſioners of Appeals, on the 3d. of May 1781, di- 
4: | rected 
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reed reſtitution to be made according to the original invoices : 
the Jacomb, Janſon Maſter, the 2oth. of Tuly 1781, in 
which the Court of Appeals directed the value of the Cargo ac- 
cording to the invoice and account of fales, to be referred to the 
regiſtrar, taking to his afliſtance two merchants : the Trger, 
Prince Maſter, the 26th. of July 1782, where the Lords of 
Appeals decreed the value of the ſhip and cargo to be paid ac- 
cording to the ſpecial agreement between the. parties, and a 
monition and attachment againſt the ſureties: The Charm- 
ing Peggy, the Sth. of November 1782, in which alſo re- 
ſtitution of the value of the ſhip and goods was decreed. 
All theſe caſes ſhew, that the Commiſſioners of Appeals 
have inquired into the real value of captures, to eſtimate the 
compenſation to be given; they have not been confined to any 
limits, but have gone into the general circumſtances of the caſe, 
to determine the guantum of injury. There is no hardſhip in 
the 5th. ſection, which orders, that before ſentence, the goods 
ſhall be appraiſed at the place to which they are carried, and 
the claimant, upon giving ſecurity to reſtore the appraiſed value, 
ſhall have his property back again, and proceed upon his voyage; 
becauſe, if it be ultimately decided againſt him, the captor would 
receive the value at the place to which he chooſes to carry the 
prize, and which is as much as a capror can have any right to 
expect. But it is not neceſſary to contend whether this would 
be juſt or unjuſt, ſince the act has made a poſitive proviſion that 
a ſecurity ſhall be taken to reſtore the full value, and has uſed 
this expreſſion, where the Legiſlature was perfectly aware of 
the diſtinction, between full value, generally ſpeaking, and value 
according to a /mued appraiſement. This being the caſe, there 
is no pretence to lay, that the Lords of Appeals, after having de- 
termined the general queſtion, namely, that this was not a legal 
capture, have conſtrued the act in a manner different from the 
rules of the common law. They had a right to inquire what was 
the full value, by reference to the regiſtrar, or by any other means 
they ſhould think proper: whether the regiſtrar has gone too 
far in eſtimating the value or not, is a queſtion which this 
Court cannot determine, ſince the Lords of Appeals had a right 
to make a reference to him, the ſubject matter being within 
their juriſdiction. The expences alſo of the capture and ſale, if 
the act of the captor be declared illegal, ought to fall on him, 
2nd not on the claimant; allowance therefore ſhould be made 
Yy for 
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for thoſe expences in eſtimating the value. Suppoſing then for a 


moment, that a conſtruction different from the rules of the com- 
mon law were a ground of prohibition, yet in this inſtance it does 
not appear that the conſtruction put by the Commiſſionets of 
Appeals on the act in queſtion, was contrary to thoſe rules. 

The next ground of prohibition ſtated, is, that the court of 
Vice-Admirelty at Ha/ifax has taken a ſecurity, which it had 


no right to take. Now though a ſtrict common law recogni- 


zance, upon which a ire fac ias, an action of debt, or an ex- 


rent might be founded, could not be taken by a court not of 
record, yet ſuch a ſecurity as the preſent was well warranted by 
the 14th tection of the act, which requires /uffictent ſecurity to be 
given. Thoſe only are ſtrict recognizances, to which the plea of 
nul tie] record may be pleaded : but others of a ſimilar nature may 


be proceeded upon, to which that plea cannot be applied. Dougl. 


1.—Suppoling antecedent to this ſtatute, the courts of Admiralty 
had never taken ſuch a ſecurity, yet the ſtatute has given full 
licence to the diſcretion of thoſe courts, to determine what ſpe— 
cies of ſecurity they would take, beſt adapted to the purpoſe of 
compenſation to the party injured. If this form of ſecurity 
be not good, what other could be taken? It could not be a 
ſtatute merchant, ſtatute ſtaple, or judgment ; if it had been a 
bond, it could not have been put in fuit in the Court of Admi- 
ralty, as that court is prevented from holding plea of contracts 
under ſeal, by the ſtatute 15 Ric. 2. c. 3. but it muſt have been 
enforced in a common law court; a jury muſt have decided on 
the quantum of damages, and the probable cauſe of ſeizure; by 
which means, the queſtion of prize would have been drawn 
from its proper juriſdiction, and determined before a wrong tri- 
bunal. But no ſuch inconvenience can ariſe from the ſccurity 
which has been taken, which is only to be enforced in that 
court which has juriſdiction of the merits, and comes neareſt 
to the intention of the Legiſlature, Neither can it be improper 
as taken to the King, though not in a court of record. In the 
diſputes between the temporal courts and the Courts of Admiral- 
ty in the year 1612 (a), the twelve judges agreed, that as the 
Court of Admiralty was the King's court, the proceedings there 
ought to be in his name. It appears from the earlieſt accounts 
in the Admiralty, that the ſecurity in caſes of prize has been 
taken to the Sovereign; in 1628, letters of marque were grant- 
ed to merchants, who gave ſecurity to the King ;” in 1651, 


(a) Fide 4 Int. 134. 
4 to 
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to the © Keepers of the liberties of England in 1653, to 
„his Highneſs the Lord Protector:“ in 1666, to? James 
Duke of York, Lord High Admiral,” from 1689 to 1697, to tne 
« King, (William 3.) in 1702, to Prince George of Den- 
mark, Lerd High Admiral, in 1718, to the © King, (George 
1.)“ in 1739, 1744, and 1750, to the © King, (George 2.) 
but in the late war, by mere miitake of the officers, in the 
Adiniralty here, no name was mentioned to whom the partics 
ſhould be bound, though in the Vice-Admiralty Courts of Hadi 
fax and New York, the ſecurity continued to be taken to the 
King. This was the antient form, and no potlible inconveni— 
ence can ariſe from it. The term recognizance, means in its 
true fignification, nothing more than an acknowlegmeat; applied 
to a court of record, it means an acknowledgment of a debt on 
record; in the preſent caſe, though an acknowledgment of a 
debt to the crown, it means no more in effect, than a ſtipula- 
tion, which a Court of Admiralty may clearly take, and correſ- 
ponds with the deſcription given by (a) Vinnius of a ſtipulation. 
There is no ſubſtantial difference between an agreement to pay a 
ſum of money, and an acknowledgment of a ſum of money be- 
ing due ; they differ only in name. It would be quibbling on 
words, to ſay that a court ſhall be at liberty to take a ſtipulation, 
but not a recognizance, when in effect they are the ſame. There 
are many caſes, in which this queſtion has come before the 
courts of common law, upon ſuits inſtituted by the ſeveral part- 
owners of a ſhip, where they could not agree in ſending it 
out; in which caſe, application has been made to the Court of 
Admiralty, that the ſhip might be permitted to go out, not- 
withſtanding the diſſent of ſome of the owners, the party ſend- 


ing it out, giving ſecurity to thoſe part-owners who were diſſen— 


tient, to be anſwerable, in the event of a loſs, for their reſpec- 
tive ſhares. In theſe caſes it has been a queſtion, whether the 
Courts of Admiralty being governed by the rules of the civil 


(a) Lib. 3. c. 16. De werborum- 0b.iga. | Nec neceſſe eſt ealem lingua utrumque uti, 


Honilus, ſed ſuſſicit congruenter ad interrogata reſ- 
In hac, olim talia verba tradita fuerunt. | pondere, Quinetiam duo Grecti, lingua 

Spondes ? Spondeo: Promittis? Promitto: | Latina obligationem contrahere poſſunt. Sed 

Fide jubes? Fide jubeo: Dabis? Dabo: | haxc folennia verba, olim quidem in uſu 

Facies? Faciam. Utrim autem Latina, | fuerunt ; poſteà Leoniara cenſtitutio lata 

«al Gra a vel « Ail t alia line A {{1 ul. {} ea Gal mn fats cnet 7 . 3 

an Græca, juälibet alla lingua, Kipnia- | eft, qui /eleanitare verborum ful lata, jerſun, 


tio concipiatur, nit] intereſt, ſi uterque ſti- ef 7ntelſeetum ab utrique farie ſolum defraerat, 
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law, could take and enforce ſuch ſecurities. Though doubts 
were formerly entertained on this ſubject, in courts of common 
law, yet the later caſes have determined that the Courts of Ad- 
miralty might compel ſuch ſecurities to be given, and enforce 
them, by whatever names they might be called; they have in 
ſome caſes been termed ſtipulations, in others recognizances, 
though the judges have been aware, a ſtrict technical recogni- 
zance could not be taken by a court not of record. 1 La. 
Raym. 223. Lambert v. Aeretree.—1 Ld. Raym. 235. Blackett v. 
Anſfley.—2 Ld. Raym. 1285. Degrave v. Hedges.—2 Stra. 890. 


& 2 Siderf. 197. Dimock v. Chandler. Gro. Elia. 685. Anonym. 


2 Siderf. 152. Becks v. Cbelſcock. - Fitz. Nat. Brev. 976.—3 
Black Com. 108. & 291. The original ſecurity taken on granting 
letters of marque was an acknowledgment of a debt to the King, 
but has been often proceeded upon in the Courts of Admiralty, 
and no inſtance can be found of a prohibition being granted to 
prevent thoſe courts from enforcing them, 

This is an application to prohibit the Court of Lords Com- 
miſſioners of Appeals, which is totally diſtint from the or- 
dinary Court of Admiralty, and has alone juriſdiction of the 
ſubject matter. They are ſole judges of the queſtion, prize or 
no prize; this depends on the jus belli; upon which no other 
court can proceed: even after they have determined the queſtion 
of prize in the negative, a court of common law cannot enter- 
tain an action of treſpaſs on it: Le Cauxv. Eden, Dougl. 594. 
in which caſe the opinions of Mr. Juſtice Buller and Mr. Juſtice 
Aſpburſt, ſhew that Courts of Admiralty may give full compen- 
ſation to parties injured. | 
The only remaining queſtion is, whether ſuppoſing the con- 
ſtruction to be different from that which a court of common law 
would put upon the act, there is a good ground for a prohibi- 
tion, Now unleſs an inferior court is proceeding to enlarge its 
juriſdiction, by the conſtruction of an act of parliament, a pro- 
hibition ought not to iſſue on that ground; here there was no 
encroachment of juriſdiction, the ſubject matter being pecu- 
liarly within it ; and where there is cognizance of the principal, 
there 1s alſo cognizance of every incident. Upon the whole 


therefore it appears, 


1ſt. That the ſtatute in queſtion has not been miſconſtrued, 
but that the conſtruction put upon it is agreable to the rules of 
the common law. 


2dly, 


0 A, k; 
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2dly, That if the Commiſſioners of Appeals, have differed in 
their interpretation of this ſtatute, from the common law, they 
have differed upon a ſubject which belongs excluſively to their 
cognizance, and in ſo doing have not encroached on the juriſ- 
diction of any other court. 
Zaly, That the Court of Vice-admiralty have taken ſuch a ſe- 
curity as they were by law enabled to take, and therefore the 
Lords Commiſſioners of Appeals are not to be prohibited by this 


Court from enforcing it. 
The following were the arguments uſed on the part of the 


Plaintiffs. 

In this cafe there are three queſtions. 1ſt. Whether the 

roduce of the ſhip and cargo fold without fraud, at the port 
into which the prize was carried, be not the full value with- 
in the meaning of the 14th ſection of the at? 2d. Whether 
the Court of Vice- Admiralty could take ſuch a ſecurity as the 
preſent ? 3d. Whether, ſuppoſing the act to have been miſcon- 
ſtrued, a prohibition will not iſſue? 

With reſpect to the conſtruction of the act, it is to be obſerv- 
ed, that the Plaintiffs in prohibition are not the captors, but 
ſureties, who have entered into a ſecurity to reſtore only what 
ought to be reſtored within the terms of the act, in caſe the 
ſentence ſhould be reverfed, They are like bail at common 
law, who are not liable beyond the extent of their recognizance, 
whatever may be the damages. The principal deſign of the 5th 
ſection was, to prevent the detention of goods taken from the 
Americans, till proper evidence could be procured to enable the 
Court to give final ſentence; it therefore directs, that ſuch as 
would not be injured by keeping, ſhould be appraiſed and 
locked up, and fuch as could not well be kept, ſhould be fold 
by public fale; for the clear amount of which alone, the cap- 
tor ſhould be anſwerable. Now in this caſe, as well as that of 
a reverſal of the ſentence, juſtice requires that the claimant 
thould be put as near as poſſible, into that ſtate, in which he 
was before the capture: to aſcertain this, the Legiſlature con- 
ſidered appraiſement at the port to which the ſhip might be car- 
ried, as the beſt meaſure, with reſpect to ſuch goods as could be 
kept; and public fale with reſpect to ſuch as could not. They 
alſo conſidered the captor, in caſe ſentence ſhould be given in 
his favour, ſo likely to be in the right, that a proviſion is made 
by»the 14th ſection, that the execution of the ſentence ſhall not 


be ſuſpended by means of an appeal. By the 5th ſection, before” 
Z 2 ſentence, 
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1789. ſentence, the goods are to be delivered in the firſt inſtance to 

> the claimant, and on his refuſal, by the 6th ſection, to the 
. but by the 14th, after ſentence, the claimant is looked 

Arkixs. upon, ſo little likely to be in the right, that the goods are to 

be delivered to the captor, upon giving ſecurity to reſtore the 

4 full value, in caſe the ſentence ſhall be reverſed. Now it 

is not to be conceived, that the Legiſlature could mean. to re- 

quire ſecurity for a greater ſum, from the captor, who had fo 

ö far ſucceeded in eſtabliſhing his right, as to have a ſentence in 
i his favour, than he would have been obliged to give, if no ſuch. 
| ſentence had been paſſed : to put him in a worſe ſituation after 
ö the Court of Vice-Admiralty had decided in his favour, than he 
; | would be in, before ſuch deciſion; to conſider it more proba- 
1 ble, that he ſhould be wrong, when a court of juſtice had de- 
0 | ermined him to be right, than when it had not; to make 
j the leſſer probability, outweigh the greater. It has been ſeid 
# on the part of the Defendants, that where goods are wrong- 
| fully taken, the jury are to meaſure the value of them; the 
; owner is not to be bound by the ſale of a wrong doer, becauſe 
there would be a manifeſt injury, if he were obliged to receive 
no more than their produce at a bad market. But the ſame in- 
jury may happen/toa claimant in the caſe provided for by the 
5th. ſection : the goods may be carried to a port, where there 
may be an improper market for them, and upon inquiry there 
may be no ground for a ſentence of condemnation; yet the 
claimant, upon the Court of Admiralty's deciding that his ſhip 
was not lawful prize, could recover back no more, than the 
amount of the previous ſale, of ſuch commodities as were of a 
periſhable naturez he would then be in a more meritorious 
fituation than if his ſhip and cargo had been condemned, and 
yet would be liable to the ſame hardſhip, which furniſhes the 
argument uſed by the Defendants, to prove that the words full 
in the 14th ſedtion, cannot mean the value for which 


value, 
the goods might be ſold at the port, into which they might be 
carried. But in fact, there is no complaint of injury on the 
libel, it is Gmply a queſtion, whether prize or not. By the 
(a) 1ſt. ſection of this act, all the ſhips, Sc. of the rebciiions 
colonies trading in America, are declared to be forfeited to tue 
King, as if they belonged to open enemies; the object of it 
was, to put the Americans in the light of open enemies; 
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(a) Vide poſt, extracts from the ſeveral ſtatutes referred to in the argument. 


— - 
| ad 


other 


IN THE TWENTY-NINTH YEAR OF GEORGE III. 


other prize acts therefore relating to open enemies, are in pari 
moterid, and may be called in to explain the act in queſtion; if 
the opinions of eminent lawyers be allowed to have weight in 


queſtions of conſtruction, much more ſhall the voice of the Le- 


giſlature itſelf. In the 6th of Anne, c. 37. J. 4. & 5, from which 
act the others were copied, the ſame meaſure of value is adopted; 

the 8th ſection of that act, is ſo much in favour of the captor, 
that in caſe of an appeal, it makes no ſecurity neceſſary to be 
given for the reſtitution of the value of the capture, but in- 
titles him to execution, without any ſecurity. This being 
thought too great a latitude, the 13th Geo. 2. c. 4. J 8. intro- 


duced a ſecurity for the “ full value, in the ſame manner as 


the act in diſpute; which was alſo adopted the 17th Geo. 2. 
c. 34. J. 9. and the 29 Geo, 2. c. 4. . 9. And it is extremely 
material to obſerve, that the 32 Geo. 2. c. 25., which was 
made expreſsly to amend and explain the 29th Geo. 2. c. 
34. entirely omits the ſections of the former acts ſubſe- 
quent to the 6th of Anne, cotreſponding with the 5th. 6th, 
and 14th of the 16 Geo. 3. c. 5. on which the queſtion ariſes ; 
but adds a proviſion for the caſe of an appeal, in the 24th 
ſection, (which is alſo inſerted in the 27th ſection of the 19 
Geo. 3. c. 67). and declares, that there ſhall be an appraiſe- 
ment, and that according to that appraiſement the value ſhall be 
eſtimated, and the ſecurity given: this is a direct legiſlative ex- 
poſition of what was meant by the former ſtatute 29 Geo. 2. c. 
34. J. 9. being contained in the only clauſe which mentions 
an appeal: and the gth ſection of the 29 Geo. 2. c. 34. thus 
explained, is verbatim the ſame as the 14th ſection of the 16 
Geo. 3. c. 5. 

But independent of this analogy between the ſeveral prize 
acts, the clauſe in diſpute ditects, that execution of the ſentence 
ſhall not be ſuſpended by reaſon of an appeal; the ſentence 
therefore is meant to be carried into immediate execution, 
and of courle ſecurity is to be immediately given. That ſecu— 
rity muſt be meaſured, either by the produce of a ſale at that 
place where the ſhip is carried, and the lccurity taken, or by 
the invoice price. There can be no medium. The invoice 
price will aſcertain the value, at the time when the ſhip left the 
port from whence it came; and the produce of a fair ſale, will 
determine the value at the place, at which it arrives. But the 
invoice price cannot be the true meaſure, from the manifeſt in- 
juſtice which would enſue from it. For if the goods ſhould 
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be carried to a port, where the value of them would be infinite. 
ly greater than the invoice price, and ſecurity to be taken for no 
more than that price, the conſequence would be, that the captor 
would gain, and the owner loſe the difference: on the other 
hand, if the value at the place of ſale ſhould be leſs than the 
invoice price, the captor who meant to do his duty, who had 
a provable cauſe of ſeizure, (which muſt be intended from the 
ſentence of a court of adiniralty in his favour,) would be ol liged 
to pay a conſiderable ſum of money, for having done what his 
duty required him to do. This is not the caſe of a captor 
wantonly leizing (hips, and carrying them to that port, waich 
would, be moſt for his intereſt. The act was not made for the en- 
couragement of privateers, but to velt the property of American 
prizes in the King's navy; the officers of which, were bound to 
take ſuch ſhips as belonged to the Americans. and carry them 
into that port to which they were ordered to go by their ſaperi- 
ors. But even if they had a power of making choice of the port 
to which they would go, it is not to be ſuppoſed that the 
officers of the King's ſhips, are to enter into all the ſpeculations 
of adventuring merchants. The produce therefore at the port to 
which the prize is carried, muſt be the full value, according to 
the true conſtruction of the act. 

This conſtruction receives additional weight, from referring 
to the practice of the common law, in caſes where the value 
of a thing ſeized is to be aſcertained, before the legality of the 
ſeizure is determined. In Gilhert's Hiſtery of tbe Exchequer (a), 
it is ſaid, by analogy to the proceſs of ſeizing lands, that the 
proceſs on ſeizures of goods is, When the officer has ſeized, if 
e the port be 100 miles diſtant from town, he is to take out 
« the writ of appraiſement returnable in 14 days, and on this 
« writ of appraiſement, they return the value of the goods as 
« jt is found by the jury; but upon the return of the writ of 
«© appraiſement, the goods are ſet up to cant, Jeſt they ſhould 
not be appraiſed according to their true value; and if any 
e claim were put in, and the goods periſhable, the claimer 
«© was permitted to have writ of delivery, upon giving ſecurity 
to anſwer the value of the geods ;” it appears from hence, 


that even where there is a writ of appraiſement, the Court of 


Exchequer conſider the putting up the goods to public cant or 
auction, as the moſt efficacious method of aſcertaining their 


(a) Page 112. 
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real value. So alſo where judgment has been obtained and exe- 
cution iſſued, if afterwards the judgment ſhould be ſet aſide, the 

value only, for which the goods were ſold, is to be reſiored, 
provided the ſale were without fraud. In Moore 573, it was 
determined, that where a ſheriff had ſold a term under a f. f2. 
and afterwards judgment was reverſed, the money ſhould be re- 
ſtored, which aroſe from the ſale, and not the term itſelf. To 
the ſame effect is 5 Co. 90. 6. In the preſent caſe it is admitted 
by the pleadings, that the ſale at Halifax was without fraud, 
under a judgment, which judgment has been reverſed. In the 
caſe of The! ictoria, a Dutch ſhip taken by his Majeſty's ſhip The 
Portland, the ſhip and cargo were condemned, and on an appeal, 
reſtitution of the value was decreed : the claimants inſiſted, that 
under the term value, they were intitled to the invoice price, 
the goods having been ſold to diſadvantage, at Barbaaves, to 
which place they were carried ; but the Court of Appeals, on 
the 12th of July 1784. decreed reſtitution to be made, accord- 
ing to the account of ſales. So in the caſe of The Santifima 
Annunciata, a Raguſan ſhip, taken and carried into Gibraltar, 
by his Majeſty's ſhip The Brill ant, reſtitution of the cargo, or the 

value thereof, was decreed, upon an appeal: the claimants 
_ urged, that the value was the prime coſt or invoice price, which 
Fins proved, and was allowed by the regiſtrar, to be 2185/. 1 s. 
24. the captors inſiſted, that they were liable to no more than 
the produce of the ſale, which was only 1480/7: the Lords 
decreed reſtitution to be made, according to the account of ſales. 
With reſpect to the argument, that the expence of the condem- 
nation and ſale ought not to fall upon the claimant, it is to be 
obſerved, that the Lords of Appeals do not confider themſelves 
at all bound by the value at the place of ſale, but refer it to 
the regiſtrar to take an account of the full value, without regard 
to the ſale, | 

The next queſtion is, whether this ſecurity were ſuch as the 
Court of Vice Admiralty could lawtully take. Now the (a) form 
of it is exactly ſimilar to that of a common law recognizance. 
The Lords of Appeals call it a recognizance, as appears by the 
declaration. But it is a ſettled * of law, that no court can 
take a recognizance, which is an acknowledgment of a debt on 


record, except a court of record. Bro. Abridg. tit, Recogni- 


Zaxce, pl. 14. 2 Roll. Abr. 393, Pl. 1. Ney 25. 1 Keb. 552. 
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and it is expreſsly ſaid by Lord Coke, 4 Inſt. 135, that a Court 


of Admiralty cannot take ſuch a recognizance as a Court of 


Record may take. The deſcription of a ſtipulation cited from 
Vinnius, is no more than that of a contrat made in the form of 
queſtion and anſwer ; but ſuch a contract is not a recognizance, 


As to the caſes cited from Lord Raymond, confirmed as they are, 


by that of Dimmock v. Chandler, 2 Stra. 890. they prove only, 
that ſuch a ſecurity as the Courts of Admiralty coula take 
(whether called by the name of recognizance or ſtipulation, 
both of which are uſed indiſcriminately by the reporters) might 


be there proceeded upon: but they by no means prove that ſuch 


a recognizance as a Court of common law would take, could be 
proceeded upon in the Admiralty. As to the authority of Crs, 
Eliz. 685, if the obligation there mentioned, were an obliga— 
tion at common law under ſeal, it could not be enforced in the 
Courts of Admiralty, though it might, if it were a mere ſtipula- 
tion. The caſe in 2 Siderfin 152, of Becks v. Chelſcocł, is too 
looſely reported to be relied on: it was this, © one having 
e taken a ſhip as prize containing goods prohibited, entered 
into a recognizance with ſureties, before the Judges Delegates, 
to bring the money he ſhould gain by the ſale of the goods into 


the Admiralty Court before a certain day, if they upon a plea 


* there pending, did not adjudge the ſhip and goods to be 
« lawful prize.” It then goes on to ſtate, that they after 
many times cite the owner before the judges of the Admiralty, 
* and for his not coming and bringing in the money at the day, 
* they threaten to ſue execution againſt the ſureties who were 
% merchants of London; and then J/ild prayed to have a 
6 prohibition, becauſe by the % judgment or ſentence, the 


* recognizance was diſcharged.” So that Vid contend- 


ed, that by the t judgment the recognizance was diſ- 
charged, whereas the caſe ſtated no ſecond judgment. But 
the caſe probably was, that the ſhip was adjudged lawful 
prize in the Court of Admiralty ; that an appeal was made 


to the delegates, who determined it was not lawful prize, 


and then proceeded upon the recognizance. On this ground 
a prohibition was moved for, Wild contending, that as this 
ſecurity was taken in the inferior Court, and that Court had 
decided in favour of the perſons entering into it, by that 
decree, the ſecurity was diſcharged : though the delegates re- 
verſed the ſentence, yet the condition of the recognizance was 
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performed, when the Court below decreed in favour of the cap- 
ture, and upon this ground was the deciſion : there was no 
queſtion in diſpute, whether the recognizance was ſuch as a 
Court of Admiralty could take, or proceed upon : that caſe 
therefore is not applicable to the preſent. The authority cited 
from Fitz. N. B. is, that “if a man acknowledge in the ſpiri- 
„ tual Court that he ought to pay ſuch a ſum on ſuch a day, a 
« prohibition will not lie, but this is only ſaying, that ſome 
ſort of ſecurity may be there taken. The (a) form of ſecurity 
given, on taking out letters of marque, is not an acknowledgement 
to the King, as was contended ; nor that uſed in the Court of 
Admiralty here, in caſes exactly ſimilar with the preſent. Theſe 
ſecurities derive their whole force and effect from the ſub- 
miſſion and conſent of the parties, without which, no proceſs 
could ifſue; and are like rules of Court at common law to which 
parties mutually agree to ſubmit: but a recognizance is an 
acknowledgement on record, of a prior exiſling debt, on which 
proceſs may unmediately iſſue without any conſent of the parties. 
In the preſent caſe there is an abſurdity on the face of the ſe- 
curity taken: in the ſuit in the Vice Admiralty Court of Ha/ifax, 
the King and the captor were the proſecutors, and Defendants 


in the appeal; the ſecurity is taken from the captor to the 


King, that is from one Defendant to another, Another ob— 
jection to it is, that being an acknowledgement of a debt to the 
King, it would bind the lands of the debtor : even the afſign- 
ment of a debt to the King has that effect, 4 Inf. 115. and 
would not be diſcharged by a commiſſion of bankrupt. Either 
way therefore this ſecurity is bad; if it be an acknowledgment 
of a debt on record, (which it ought to be as it is to the King, 
Gilb, Exc. 165.) it is void being taken in a Court not of re- 
cord; if it be not void, it will enable the Court of Admiralty to 
affect lands. . 


With reſpe& to the remaining queſtion, whether a prohibi- 


tion will not lie, if the Court of Appeals has misconſtrued the 
act of Parliament, it is clear that where an inferior Court ex- 
ceeds its juriſdiction ; it is liable to be reſtrained by a Court of 
common law. In 1 Sa/e. 550. a prohibition was granted to a 
dutchy Court ; in 2 Lord Raymond, 1408, to a Court of great 
ſeſſions in Wales; and in 4 I. 322, it is laid down that a 
prohibition will go to the convocation. In the preſent caſe, an 
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at of parliament having made perſons liable to a certain 


amount, as the Court of prize before which the queſtion came, 


interpreted the act to make them liable beyond that amount, 
that Court exceeded its jurisdiction, and ought to be prohibited, 
It is not univerſally true, that a court which has cognizance of 
the principal, has alſo cognizance of every incident. Eccleſiaſ- 
tical Courts have juriſdiction of tithes, but cannot try a modus, 
But admitting this poſition to be true, yet if in the determina- 
tion of the principal, an incident ariſes, which ought to be de- 
cided according to the rules of the common law, and is in fact 
decided contrary to thoſe rules, the inferior Court fo deciding 
is liable to a prohibition, 2 Roll. Alr. 302. Pl. 19. 14. zog. 
FL. 27. 18. 306. F. 4% 1d. 307. Pl. 13. Godboit 218. 
F/ heeler's caſe. | 

It was replied, 

That if the argument drawn from the French prize act 
19 Geo. 3. c. 67. had any weight, it was in favour of the 
Defendants in prohibition, rather than the Plaintiffs; as it 
appeared from thence, that the Legiſlature being aware that in 
the 16 Geo. 3. c. 5. there was no clauſe to limit the obvious 
meaning of the words“ full value,” had ſupplied that deficiency 
by adding in the 19 Geo. 3. c. 67. other words to explain them. 
But that act, being ſubſequent to the act in diſpute, cannot 
affect it. As to the other acts which have been cited, it appears 
from them, that ſubſequent the 6th. of Anne when the firſt lau 


was paſſed on the ſubject, from which the preſent act was 


copied, alterations were made by the Legiſlature, with a view to 
the proceedings in the ſeveral Courts of prize; but thoſe alterations, 
though ſome of them are adopted in the 16 Geo. 3. c. 5. do not make 
that act in pari materid, with thoſe intermediate acts; it is formed 
from the 6th. of Anne c. 37. and is to be explained by reference to 
that act; but there the direction is, that good ſecurity ſhall be taken 


to anſwer the condemnation. Neither is the 19 Geo. 3. c. 67. 


in par! materia with the act in queſtion : the 27th ſection of the 
19 Geo. 3. c. 67. ſo much relied on by the Plaintiffs in 
prohibition, was copied from the 24th. ſection of the 32 Ces. 


2. c. 25. and made ſolely in favour of other powers having a 


right to carry on trade with the enemies of this country, in time 
of war, by virtue of ſubſiſting treaties : but no nation could 
have a right to trade with the Americans while they were in 
rebellion againſt Great Britain; this clauſe was therefore pur- 
poſely omitted in the 16 Geo. 3. c. 5. But ſuppoſing the French 
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prize act could be called in to aid the conſtruction of the Ame- 
rican act, yet in the preſent caſe, neither the regulations pre- 
ſcribed in the 5th. ſection of the American, or in the 27th. of 
the Fre ch act have been complied with; thoſe clauſes there- 
fore cannot in this inftance, be reſorted to. As to the objection, 
that it would be unreatonable to require a larger ſecurity from 
the captor, after ſentence in his favour, than before, when the 
legality of the capture was doubtful; it is to be obſerved, that in 
the former caſe, the claimant is to have the firſt choice of the 
goods, which are to be reftored to him, if he thinks proper to 
give ſecurity for the appraiſed value; but in the latter, the 
captor is to have them entirely in his power, to do what he 
pleaſes with them, without any right or choice on the part of 
the claimant : there is therefore a clear diſtinction between the 
two caſes, What ſhall be deemed the full value, muſt be left 
to the diſcretion of the Court of Prize: it has been determined 
differently in different inſtances ; ſometimes the invoice price 
has been the meaſure, at others the account of ſales. In the 
caſes cited on the part of the Plaintiffs, of The Victoria, and 
Santiſima Annunciata, the Lords of Appeals merely conſtrued 
the meaning of the term * full value” as uſed in their own 
decrees, not as it was uſed in the act of parliament. The 
queſtion in More 573, probably was, whether a bond fide pur- 
chaſer of a term, thould be obliged to reſtore it; but he cer- 
tainly could not protect himſelf under a judgment which was 
reverſed. If a ſheriff, under an execution againſt A. takes the 
goods of B. he thall reſtore the real value of them to be eſtima- 
ted by a jury, not the mere amount of a ſale. In the paſſage 
adduced from Gert 112, where appraiſement and ſale are ſaid 
to be the meaſure of valye, the party claiming relies in the firſt 
inſtance, cn apprailement, and the proviſion there made, is only 
to remedy a defect in that appraiſement. The caſes cited, to 
ſhew that this ſecurity was ſuch as the Court of Vice Admiral— 
ty could not take, prove only, that a Court of Admiralty cannot 
take a common law recognizance, by which land might be 
affected, or upon which an action of debt might be brought. 
Admitting the authority of Gilbert, that the King can only 
take a matter of record, vet he does not mean that all debts 
to the King are ſpecialty debts; they may be by inquelt of office, 
But in ſome inſtances, the King takes in the Admiralty by matter 


of record ; as where he is intitled to the droits of Admiralty, 
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there is a debt due to him appearing on the rolls of the Court, 


which are 2 records, though it is not eſtreated into the exche- 


quer, but is followed by the proceſs of the civil law, adopted in 
the Courts of Admiralty. No Court can fine and impriſon, 
except it be a Court of record; but the Court of Admiralty may 


fine and impriſon, 1 Vente. 1. Com. Dig. tit. impriſonment. (H. 


3.) It is clear therefore that the Court of Admiralty is in the 
nature of a Court of Record, of an anomalous kind, being the 
King's Court, and a Court Maritime, The parties who entered 
into the ſecurity, by which they admitted the juriſdiction of 
the Court, and obtained reſtitutiqn of the ſhip and cargo, ſhall 


not be permitted to deny the effeqt of that engagement, of which 


they receive the fruits. It was,{contended on the part of the 
Plaintiffs in prohibition, that berng only ſureties, they were not 
liable for more than the value of the goods at the place of ſale. 
But it is of the eſſence of the contract, into which bail enter, 
that they will be liable to the full extent of the ſecurity, as far 
as the Court ſhall think juſtice requires ; within which limits, 


the principal and bail are as one and the ſame perſon. This 


principle has been lately recognized in this Court, (3) and 
agreable to this, 1s the practice of the Court of Admiralty; 
where in the caſe of The Phenix, December 13, 1753, a moni— 
tion was iſſued againſt both the captor and ſureties, to make 
reſtitution of the ſhip and goods; and the ſame in many other 
caſ:s before cited. 

The ſecurities taken in the Admiralty, on iſſuing letters of 
marque, have been ſometimes taken to the King, and ſometimes 
generally, without mentioning any perſon to whom the parties 
acknowledge the debt; but the greater part have been to the 
King, and it may from thence fairly be concluded, that the 
proper form is to the King. (5) The objection, that this ſecu- 
rity would give the King a priority of debt, which could not be 
diſcharged under a commiſſion of bankrupt, ariſes from con- 
ſtruing it to be a common law recognizance, but would be a- 
voided, by conſidering it to be, what it really is, a ſtipulation. 
In 4 Inſt. 322, a prohibition was granted to the Convocation, 
becauſe they were inquiring into matters not within their jutiſ- 
diction. The reaſon why an eccleſiaſtical Court cannot try 
a modus is, that the rules of evidence reſpecting it are diffe- 


(a) Mitchell v. Gibbons, ante, 75. (Jide poſt. the modern forms. 
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rent in a Court of common law ; a greater length of time being 
required to eſtabliſh it in the latter Court, than in the former. 
The caſes in Rollos Abridgement, 306 and 307, were upon the 
conſtruction of deeds under ſeal; in which, if the deeds were 
conſtrued differently in the ecclefiaſtical court, and in a 
court of common law, a prohibition would lie, to prevent the 
inconvenience which would ariſe, if a deed which had been 
conſtrued one way in an ecclefiaſtical court, ſhould, when 
brought before a common law court receive a different interpre- 
tation. But in the preſent cafe, the meaning of the term“ full 
value“ could never come before a court of common law, except 
on a motion fora prohibition; there is no room therefore for 
claſhing interpretations of the ſtatute. The authority in 
2 Rolle's Abridgment 302, is founded on the circumſtance of an 
ad ion at common law being given by the ſtatute 2 and 3 Ed. 6. 
for not ſetting out tithes; in ſuch cafe therefore a variance of 
conſtruction by the eccleſiaſtical Court, would be a good ground 
of prohibition. In the caſe of Godlolt 218, the ſpiritual 
Court was proceeding to puniſh a man, contrary to the expreſs 
direction of a ſtatute, and on that account was prohibited, 
Laſtly, the queſtion in diſpute concerns the Court of Prize, and 
not the ordinary Court of Admiralty, or Inſtance Court. In the 
caſes cited, the prohibitions were granted to the Inſtance Court, 
but not to the Court of Prize. Theſe Courts are in their con- 
ſtitution, proceſs, and ſubject matter of their juriſdiction, totally 
diſtinct and independent, as fully appears from Lord Mansfeld s 
able and elaborate judgment, in the caſe of Lindo v. Rodney, in 
the notes of Le Caux v. Eden, Dougl. 591. 

On this day, judgment was pronounced by ( 

Lord LouGHBoROUGH, who after ſtating the declaration at 
length, (and obſerving, that though the ſale of the ſhip and 
cargo was faid to have been made by the public vendue maſter, 
by public auction, with an averment that the produce was the 
utmoſt value of the ſame at Halifax, yet that in fact in ſuch 
caſes, the vendue maiter did not ſell under the immediate au- 
thority of the Court of Vice Admiralty, but as an auctioneer 
employed by the parties,) proceeded as follows, 

On this declaration are alledged two different gravamima ? 
the firſt, that the Court of Appeals has miſconſtrued the 
at of parliament, by which its juriſdiction is regulated; 
the ſecond, that it is uſing proceſs which it has no au- 
thority to enforce, Either of theſe points, clearly made 
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out, would be a good ground of prohibition: the firſt, on an 
antient and effential maxim of the common law, that all courts 
of ſpecial juriſdiction created by act of parliament, muſt be 
limited in the exerciſe of that juriſdiction, by ſuch conſtruction 
as the courts of common law may give to the ſtatutes ; becauſe, 
if they had a latitude to conſtrue at their diſcretion the law by 
which they act, they would fet themſelves above the common 
law : the ſecond, on a maxim equally well eſtabliſhed, that 
thoſe courts of ſpecial juriſdiction cannot aſſume to themſclves 
the authority of courts of record, and bind the eſtates of the 
ſubjects of the realm. | 

Two queſtions therefore, preſent themſclves to be con- 
ſidered : Fen 

1. Whether the ſecurity taken by the Vice-admiralty Court 
of Heaijax, be ſuch as that court was competent to take? 

2. Whether, ſuppoſing ſuch ſecurity to be good, the Lords 
Commiſſioners of Appeals have miſconſtrued the act of parlia- 
ment, which having, as is contended, fixed a defined value on 
prizes, has left them no dilcretion to eſtimate the value; 

The firſt queſtion may be diſpoſed of without any difficulty. 
It has been truly ſaid, that a ſtrict recognizance being an ac- 
knowledgment cf a debt to the king on record, cannot be taken 
in a court not of record, But this ſecurity, though bearing 
the form of a recognizance, is im properly ſo called, not being 
a rccognizance in reality, It has none of the attributes of a 
recognizonce; it could not be proceeded upon as fuch, nor in 
its conſequences is it like a legal recognizance. It ſcems to have 
been taken in this form in the Court of Vice-admiralty at He— 
[ifax, from the inexperience of the officers, being diiferent from 
that hitherto uſed in our courts of admiralty in Zng/and; in 
which, the parties merely enter into an undertaking to ſubmit to 
the order of the court, according to the event of the appeal. To 
call it therefore what it is not, merely from its accidental form, 


would be evidently abſurd. The authorities cited from Lord 
Raymond, ſufficiently prove that courts of admiralty may take 


ſtipulations from parties, to perform what ſhall be awarded them 
to do. The acts of parliament relating to this ſubject do not 
point out the form of the ſecurity, but direct generally that 
ſuch ſecurity ſhall be taken, as the Court of Admiralty is enabled 
to take, Upon the juſt conſtruction, therefore, of the ſecurity 


in queſtion, we are of opinicn, that it is no more than an un- 
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dertaking to ſubmit to the directions of the court; for we 
ſhould act upon very narrow and illiberal principles, if we were 
to conſtrue this to be a ſtrict legal recognizance, only becauſe it 
has a reſemblance to what the- Court of Vice-admiralty had no 
authority to take. Operating therefore as a ſtipulation, - execu- 
tion upon it belongs to that court, and that juriſdiction, to which 
the parties have agreed to ſubmit. 

The ſecond queſtion, though ſomewhat more extenſive, is not 


more difficult than the firſt. It has been contended, that the 


ſecurity is limited to a certain defined value, and cannot be taken 
for any other: that defined value is ſaid to be the produce ac-— 
cording to the appraiſement or ſale, at the place of condemna— 
tion. If this be true, the argument is well founded, that the 
proceeding to enforce payment of a ſecurity taken for a larger 
ſum is without authority. But this propolition is not {up- 
ported by the expreis words of that ſection of the act of the 
16 Geo. 3. on which the queſtion ariſes, namely, the 14th, 
which only directs ſecurity to be taken to reſtore the ſhip and 
cargo, “or the full value thereof.” No mode of aſcertaining 
that value is preſcribed ; yet it is ſaid, that by reference to other 
parts of the ſame act, and to ſimilar clauſes of other acts 22 part 
materid, the words full value” receive a fixed meaning, and 
denote the value ariſing on appraiſement or ſale of the prize, at 
the place of condemnation, Whether this be the true con- 
ſtruction, will be ſeen upon the ſeveral prize acts being fairly 
produced and examined, 

Before the fixth year of the reign of Queen Anne, there 
were no laws made on this ſubject. Previous to that time, all 
prizes taken in war were of right vetted in the crown, and 
queſtions concerning the property of ſuch prizes, were not the 
ſubject of diſcuſſion in courts of law. But in order to do 
juſtice to claimants, from the firſt year after the reſtoration of 
Charles the Second, ſpecial commiſſions were iſſued to enable 
the courts of admiralty to condemn ſuch captures as appeared 
to be lawful prizes, to give relief where there was no colour 
for the taking, and generally to make ſatisfaction to parties 
injured, By the act of the 13 Car. 2. . 9. (a) indeed, ſome 
regulations were made concerning the treatment of ſhips taken, 
but no proviſions enacted reſpecting any ſecurity to be given on 
delivery : the ſole intereſt in the thing condemned being in the 


(a) Repealed by 22 eo. 2. c, 33. 
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crown, it was in public cuſtody, and the diſpoſition of it a mere 
matter of prerogative; no ſuch proviſions therefore were ne- 
ceſſary. But in the ſixth year of Queen Anne, it was thought 
proper, for the encouragement of ſeamen, to velt in them the 
prizes they ſhould take; and for that purpoſe the ſtatutes 6 Anne, 
c. 13. and c. 37. were paſſed. The firſt of theſe acts, only 
reſpetts proceedings in the courts of admiralty in England, but 
contains no particular directions to them, the practice of thoſe 
courts being already ſettled: the ſecond, 6 Anne, c. 37. is 
particularly intended, for the regulation of the courts of vice- 
admiralty in America; and the operation of it is confined to 
captures and condemnations there made. One object of that 
act was, that the judge ſhould proceed to ſentence with all poſ- 
fible expedition: in the fourth ſection, therefore, this caſe is 
provided for ; namely, that if on the preparatory examinations 
there ſhould ariſe a doubt in the breaſt of the judge, whether 
the capture were prize or not, and further proof ſhould appear 
to be neceflary, the ſhip and cargo ſhould be appraiſed by per- 


ſons named on the part of the captor, and be delivered up to 


the claimants, on their giving good and ſufficient ſecurity to pay 
to the captor the full value thereof according to ſuch appraiſe— 
ment, if the ſhip ſhould be adjudged Jawful prize by the ſame 
judge: by this proviſion, the claimant is intitled to the imme— 
diate poſſeſſion of the ſubject in diſpute, which the captor 
cannot obtain, but on the refuſal of the claimant to give ſecurity 
for the appraiſed value, After a ſentence of condemnation, the 
captor has a right to the poſſeſſion ; no appraitement is to be 
made in caſe of an appeal, nor is there any proviſion tor a {ale 
by authority of the court, in order to aſcertain the value; but 
(by the oth ſection of the act) the appeal is to be allowed in 
like manner as appeals from the courts of admiralty in Fng/ong, 
with a ſpecial direction, that the appellant ſhall enter into a ſe— 
curity to proſecute the appeal, anſwer the condemnation, and 
pay treble coſts, if the ſentence ſhall be affirmed: no direction 
is given as to any ſecurity to be taken from the party appellate, 
but by reference to the practice of the Court of Admiralty in 
England on appeals to the ſovereign; and it is added, that the 
execution of the ſentence ſhall not be ſuſpended by reaſon of 
2ny appeal. | 


Upon 
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Upon the breaking out of the war with Spain, in the year 
1740, the 13 Geo. 2. c. 4. was paſſed, the third ſcction of 
which act contains the ſame proviſion as the fourth ſection of 
6 Anne, c. 37. with this addition, that goods on board cap- 
tured ſhips thould be unladen ſimply for the purpoſe of ap- 
praiſement. The eighth ſections allo of theſe two acts are 
ſimilar, except that in the latter an expreſs provifion is made, 
with reſpect to appeals, that the parties appellate ſhall give 
ſufficient ſecurity to reſtore the ſhip and cargo, or the /ull value 
thereof, in caſe the ſentence ſnall be reverſed : this is annexed 
to the direction, that the execution of the ſentence ſhall not be 
ſuſpended by an appeal. Under this clauſe, the party appellate 
has his option, either to take poſſeſſion, giving ſecurity for the 
full value, or to let the execution of the ſentence remain ſuſ- 
pended ; but there is no direction for any appraiſement to be 
made, or any ſale by public authority, to aſcertain the extent of 
the ſecurity. To the ſame effect, and nearly in the ſame words 
as the 13 Geo. 2. c. 4. are the acts 17 Geo. 2. c. 34. J. 889. 
and the 29 Geo. 2. c. 34. /. 3 & 9. which laſt was made on 
the commencement of hoſtilities with France, without any 
expreſs declaration of war. But during the proſecution of the 
war which enſued, in the year 1758, great complaints were 
made by neutral powers of the miſconduct of Engliſh privateers 
in the Channel, in ſeizing their merchantmen; and a queſtion 
had allo ariſen between the ſubjects of Holland and the officers 
of the Britiſh navy, upon the extent of the treaties of com- 
merce between this country and the Dutch republic; the Dutch 
claiming a right to carry to the French, all ſuch goods as were 
not ſpecifically enumerated under the title of contraband ; 
while, on the part of the Br:7ifh navy, it was contended, that 
free ſhips only made free goods, as to ſuch courſe of trade as 
was carried on in time of peace; that the Dutch being ex- 
cluded from the French iſlands in the Ve Indies in time of 
peace, and only admitted in time of war, to cover their trade, 
their ſhips ought to be conſidered as adopted French, and were 
therefore lawful prize. The agitation of this queition, led other 
to make ſimilar claims, according to their dif- 
nd connections with Great Britain, It was 


neutral powe 
ferent intereſts 
owing to theſe trakſactions that the 32 Ces. 2. c. 25. was made, 
to explain and amꝭend the 29 Geo, 2. c. 34. and contained a 
provition in the 24th\ ſection, in favour of n=utral powers claim— 
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ing certain rights of trade under the privilege of treaties. By 
this ſection a choice is given to the neutral claimant, either to 
have the ſhip condemned, delivered up, on appraitement made 
and ſecurity given by him, and a paſs granted him to depart 
with the ſhip wherever he pleaſes; or to have a ſale of the ſhip 
and cargo, and the produce veſted in certain funds, to abide 
the event. 

Next came the act 16 Ges. 3. c. 5. on which the preſent 
queſtion ariſes, and which was made on the war with the then 
American colonies. In this act, the clauſe reſpecting neutral 
powers was purpoſely omitted; for no other power could have 
any right or privilege, by treaty or otherwiſe, to trade with 
thoſe colonies, then part of the Britiſb dominions, and in open 
rebellion to the Britiſb government. But when ſubſequent 
hoſtilities took place with France, Spain, and the United Pro- 
vinces, this provition became again neceſſary, becauſe ſimilar 
queſtions might ariſe with reſpect to neutral powers. It was 
accordingly inſerted in the Frencb, (a) Spaniſh, (b) and Dutch (c) 
prize acts. | 

I have taken this general view of the ſeveral ads made on the 
ſubje& before us, in order to ſhew that the 16 Geo. 3. C. F. and 
the 19 Geo. 3. c. 67. are not in pars materid, and conſequently 
there can be no reaſoning drawn from the one to the other. 

It remains then to be conſidered, whether on the context of 
the 16 Geo. 3. c. 5. we can fay, that the Court of Appeals did 
wrong in ordering a larger ſum to be paid, than the amount of 
the ſale at the place of condemnation. It was argued with a 
degree of plauſibility, that made ſome impreſſion on my mind, 
that by the 5th and 6th ſections, when there were doubts enter- 


tained of the legality of capture, the value was to he eſti— 


mated by appraiſement ; but that, by allowing an indefinite 
meaning to the words “ full value” in the 14th, the captor, 


with a ſentence in his favour, would be in a worſe fituation, 


than when the legality of the capture was doubtful. But if 
this be attended to, there will appear neither injuſtice or hard- 


ſhip on the captor. In the caſe provided for by the 5th and 6th 


ſections, the claimant is to have immediate poſſeſſion on giving 


(5) 20 Geo. 3. c. 23. (c) 21 Geo. 3. c. 15. 
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2ppraiſement muſt be preſumed from his not chooſing to take 
poſſeſſion and give ſecurity; and it is the act of the cla 
which forces the poſſeſſion on the captor: but by the 14th 
ſection, the captor, having obtained a ſentence, has an abſolute 
right to the poſſeſſion of the prize, to diſpoſe of it where, and 
how he pleaſes, on the terms of giving ſecurity ; but he is not 
obliged to aſſume the poſſefſion, If he does not chooſe to give 
the ſecurity; the claimant cannot, as in the former caſe, force 
the poſſeſſion upon him. The 14th ſection, therefore, which 
reſpects a proceeding after ſentence, and the 5th, which pro- 
vides againſt a delay before fentence, refer to caſes fo diſtin, 
that there 1s no. analogy between them, In order to introduce 
the interpretation contended for, of the 14th ſection, we mult be 
obliged to add to the deſcription of the ſecurity to reſtore the 
ſhip and cargo, or the * full value thereof,” words to the fol- 
lowing effect,“ at th place of ſale, ſuch ſale being made without 
fraud, by perſons authoriſed, &c.“ which would be an extra- 
ordinary latitude of conſtruction; eſpecially, when no fale is 
directed, no perſons appointed to make it, and no captor obliged 
to ſell at the place of condemnation. 

We are therefore of opinion, upon the ſecond queſtion, 
that the Lords Commiſſioners of Appeals were not tied 
down to any definite meaſure of value to be given in lieu 
of the ſhip and cargo. Whether it ought to be the invoice 
value, the value at the port to which the ſhip was carried, or at 
the port to which ſhe would have gone, if the voyage had not 
been interrupted; are queſtions which will admit of much 
argument and doubt. But even if we thought that the Court 
of Appeals had given an erroneous judgement as to the value ; 
if we, fitting in a court of prize, ſhould have ourſelves deter- 
mined differently; or could ſuch a queition have come before a 
court of common law, and it ſhould have been proper to direct 
the jury to find the value at the place of ſale; till there is no 
ground for a prohibition, I would not be underſtood to fay, 
that the Commiſſioners of Appeals have, in fact, made an im- 
proper eftimate of the value; but be that eſtimate right, or 
wrong, it is our province to ſay whether they have miſconſtrued 
the law; miſconſtruction of law being a ground of prohibition. 
But as we are all of opinion, that the act in diſpute gives them 
authority to decide upon the meaſure of alue, we have no right 
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to prohibit them from enforcing their ſentence, and therefore 


mult direct a 


The following is the modern form of th- 
fecurity entered into by the ſureties, on an 
appeal from a ſentence of the High Court of 


Aamira/ty, in England. 


[After Rating the proceedings in the 
Court of Admiralty] 

Then the ſaid 4. B. (a) produced for 
ſareties C. D. of—— and E. F. of——, 
who /ubmitting themſe.wes to the juriſdiction 
of this Court, bound themſelves, their beirs, exe- 
cuiors and adminiſtrators for G. H. the — (6) 
of the ſaid ſhip and cargo, in the ſum of — /, 
of lawful money of Great Britain bein? 
double the amount of the value of the ſaid 
cargo, as before alledged, unto the ſaid J. K. 
the —— (c) to abiae the event of the appeal, 
and to pay what may le decreed to be re- 
frored, together with expences: and unleſs 
they ſhall ſo do, they do hereby ſeverally« 
conſent, that execution S all ¶ ue forth againſt 
them, their heirs, executors, and adminijirators 
goods and chattels, whereſoever the fame ſhall 
be found, to the value of the ſum of I. 


aforementioned. 

The ſecurity taken from the Plaintiffs 
in the above caſe, of Prymer v. Athing, 
in the Court of Vicc-admiraity of Lali- 
fax, ſtated that they ** in their own proper 
CE perſons, jointly and ſe uerally acknowledged 
& % babe to our Scycreign Lord the King, the 
« ſum of 9/765 l. 175. 8 d. currency.” 

The condition of that recognizance was, 
to reſtore the ſaid ſhip and cargo or the 
value thereof, in caſe the ſentence ap- 


pealed from ſhould be reverſed ; and then 


that ** recognizance”” to be void, &c. 


The modern Form of the Security, enter- 
ed into on granting Letters of Margue or 


Repriſals. 


{ Aſter mentioning the time, place, names 
of the parties, Sc. goes on thus: ] Who /ub- 
mitting themſelves to the j uriſdiction of the High 
Court of Admiral iy of England, obliged them- 


| ſel ves, their heirs, executors, and adminiſtra- 


tors, in the ſum of — J. of lawful money of 
Great Britain to this effect; that is to ſay, 


(2) The Proctor. 


Conſultation to iſſue. 


whereas A. B. is duly authoriſed by letter; 
of marque and repriſals, with the ſhip called 
the C. D. of the burtien of about — 
tons, whereof he the ſaid . B. porth maſ- 
ter, by force of arms, to attack, ſurprize, 
ſeize, and take, all ſhips and veſſels, goods, 
wares, and merchandize, chatteis, and ef. 
fets, belonging to the French King, or to 
any of his vaſſals, and ſubjects, or others 
inhabiting within any of his countries, terri— 
tories, or dominions whatſoever, (excepting 
only within the harbours, or roads, within 
ſhot of the cannon of princes, and ſtates, in 
amity with his Majeſty:) and whereas he the 
ſaid A. B. . hath a copy of certain infiruc- 
tions approved of, and paſſed by his Ma- 
jeſty in council, as by the tenor of the fuid 
letter of marque, and repriſals, and in- 
ſtructions, thereto relating, more at large 
appeareth: if therefore nothing be done by 
the ſaid A. B. or any of his officers, mari- 
ners, or company, contrary to the true 
meaning of the ſaid inſtructions, and of al! 
other inſtructions, which may be iſſued in 
like manner hereafter, and whereof due no— 
tice ſhall be given him; but that the letter: 
of marque, and repriſals aforeſaid, and the 
ſaid inſtructions, ſha'l in all particulars be 
well and duly obſerved, and performed, as 
| far as they ſhall the ſaid ſhip, maſter, and 
company; any way concern; and if they 
ſhall give full ſatisfaction for any damage, 
or injury, which ſhall be done by them, or 
any of them, to any of his Majeſty's ſub- 
jects, or foreign ſtates in amity with his Ma- 
jeſty, and alſo ſhall duly and truly, pay or 
cauſe to be paid, to his Majeſty, or the cuſ- 
tomers or Officers appointed to receive the 
ſame for his Majeſty, the uſual cuſtoms due 
to his Majeſty, of and for all ſhips, and 
goods, ſo as aforeſaid taken, and adjudg- 
ed for prize; and moreover, if the ſaid 4. 
B. ſhall not take any ſhip, or veile!, or any 
goods, or merchandizes, belonging to the 
enemy or otherwiſe liable to confiſcation, 
through conſent, or clandeſtinely, or by 

colluſion 


(b) Captor or claimant as the caſe may be. 


(Captor or claimant. 
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colluſion, by virtue, colour, or pretence, | 
of his ſaid letters of marque, and reprilals, 
that then this bail ſhall be wid, and of none 
32 : and unleſs they pal. ja do, they do all 
bercby feveral'y conjent that execution ſhall 
Me forth againſt them, their heirs, execu- 
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tors and adminiſtrators, goods, and chattels, 
wherelucver the ſame ſhall be found, to 
the value of the ſum of / before 
mentioned, and in tellimony of the truth 


thereof, they have hereunto ſubſcribed their 
names, &c, 


of HILARY Terkwm. 
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The folloming are the material Sections of the ſeveral Prize Ads, 
cited in the preceding Caſe of BRYMER v. ATKINS. 


ND for the better encouragement alſo of ſuch ſhips and 
veſſels of war, which are or ſhall be in her Majeſty's pay 
or ſervice, be it further enacted by the authority aforeſaid, that 
the fag rfficers, commanders, and other officers and ſeamen of every 
ſuch ſhip or veſſel of war, ſhall have the ſole intereſt and property, 
of and in all and every ſhip, veſſel, goods and merchandize they 
ſhall take in any part of America, (being firſt adjudged lawful 
prize in any of her Majeſties courts of admiralty, and ſubject to 
the cuſtoms and duties payable to her Majeſty, as if the ſame 
had been firſt imported to any part of Great Britain, and from 
thence exported, for and in reſpect of all ſuch goods and mer- 
chandize) to be divided in ſuch proportions, and after {uch 
manner, as her Majeſty, her heirs and ſucceſſors ſhall think fit 
to order and direct. 

And for the more ſpeedy proceeding to condemnation or other 
determination of any prize ſhip or veſſel, goods and merchan- 
dizes taken by any ſuch privateer ſhip, or by any of her Mlajeſ- 
ty's ſhips of war in ſuch courts of admiralty, as aforeſaid, and 
for leſſening the expences that have been uſual in thoſe caſes ; 
be it further enacted by the authority aforeſaid, that the judge 
or judges of ſuch court of admiralty, or other perſon or pertons 
thereto authorized, ſhall within the ſpace of five days after re- 
queſt to him or them for that purpoſe made, finiſh the uſual 
preparatory examination of the perſons commonly examined in 
ſuch caſes, in order to prove the capture to be lawful prize, or 
to enquire whether the ſame be lawful prize or not; and that 
the proper monition uſual in ſuch caſes ſhall be iſſued by the 
perſon or perſons proper to iſſue the ſame, and ſhall be executed 
in the uſual manner by the perſon or perſons proper to execute 
the ſame, within the ſpace of three days after requeſt in that 
behalf made; and in caſe no claim of ſuch capture, ſhip, veſ- 
ſel or goods ſhall be duly entered or made in the uſual form, and 


atteſted upon oath, giving twenty days notice after the execu- 
4 tion 
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tion of ſuch monition, or if there be ſuch claim, and the claim- 


ant or claimants ſhall not within five days give ſufficient ſecurity 
(to be approved by ſuch court of admiralty) to pay double coſts 
to the captor or captors of ſuch ſhip, veſſel or goods, in caſe 
the ſame ſo claimed ſhall be adjudged lawful prize, that then the 
judge or judges of ſuch court of admiralty ſhall, upon produc- 
ing to him or them the ſaid examinations or copies thereof, and 


upon producing to him or them, upon oath, all papers and writ- 


ings which ſhall have been found taken in or with ſuch capture 
(or upon oath made that no ſuch papers were found) immediately, 
and without further delay proceed to ſentence, either to diſ- 


charge and acquit ſuch capture, or to adjudge or condemn the 


ſame as lawful prize, according as the cale ſhall appear to him 
or them, upon peruſal of ſuch preparatory examinations, and 
alſo of the writings found taken in or with ſuch capture (if any 
ſuch writing ſhall be found ;). and in caſe ſuch claim ſhall be 
duly entered or made, and ſecurity given thereupon, according 
to the tenor and true meaning of this act, and there ſhall appear 
no occalion to examine any witneſſes, other than what ſhall be 
then near to ſuch court of admiralty, that then ſuch judge or 
judges ſhall forthwith cauſe ſuch witneſſes to be examined, and 
(within the ſpace of ten days after ſuch claim made, and ſecuri- 
ty given) proceed to ſuch ſentence, as aforeſaid, touching ſuch 
capture; but in caſe upon making or entering ſuch claim, and 
the allegation and oath thereupon, or the producing ſuch writ- 
ings as ſhall have been found taken in, or with ſuch capture, oc 
upon the ſaid preparatory examinations it ſhall appear doubtful 
to the judge or judges of ſuch court of admiralty, whether ſuch 
capture be lawful prize or not; and it ſhall appear neceſſary ac- 
cording to the circumſtances of the cale, for the clearing and 
determining ſuch doubt, to have an examination of witneſſes 
that are remote from ſuch court of admiralty, and ſuch exami- 
nation ſhall be deſired, and that it be ſtill inſiſted on, on the 
captor's part, that the ſaid capture is lawful prize, and that the 
contrary be {till perſiſted in, on the claimant's behalf, that then 
the ſaid judge or judges ſhall forthwith cauſe ſuch capture to be 
appraiſed by perſons named on the part of the captor, and ſworn 
truly to appraiſe the ſame according to the belt of their {kill and 
knowledge, and ſhall after ſuch appraiſement made, and within 
the ſpace of fourteen days after the making of ſuch claim, pro- 
ceed to 7ake good and ſufficient ſecurity from the claimants, to pay 
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to the captors th full value thereof, according to ſuch appraiſe. 
ment, in caſe the ſame ſhall be adjuged lawful prize, and after 
ſuch ſecurity duly given, the ſaid judge or judges ſhall make an 
interlocutory order for releaſing, or delivering the fame to ſuch 
claimant or claimants, or his or their agents; and the ſame 
ſhall be actually releaſed or delivered accordingly. 

And it is further enacted by the authority aforeſaid, that if 
any claimant or claimants ſhall refuſe to give ſuch ſecurity, the 
judge or judges ſhall cauſe the captor or captors in like manner 
to give good and ſufficient ſecurity to be approved of by the 
claimant or claimants, to pay to the ſaid claimant or claimants 
the full value according to the appraiſement, in caſe any ſuch 
capture or captures ſhall be adjudged not to be lawful prize; 
and the ſaid judge or judges ſhall thereupon proceed to make an 
interlocutory order for the relealing and delivering of the ſame 
to the ſaid captor or captors, or their agents. 

Provided nevertheleſs, and it is hereby further enacted by the 

authority aforeſaid, that if any captor or captors, claimant or 
claimants, ſhall not reſt ſatisfied with the ſentence given in ſuch 
court of admiralty, it ſhall and may be lawful to the party or 
parties thereby aggrieved, te appeal from the ſaid court of ad- 
miralty, to her Majeſty in her Privy Council, ſuch appeal to be 
allowed in the like manner as appeals to her Majeſty are now al- 
lowed from the Court of Admiralty within this kingdom, ſo as 
the ſame be made within fourteen days after ſentence, and gd 
ſecurity be likewiſe given by the appellant or appellants, that he 
or they will effectually proſecute ſuch appeal, and anfiver he 
condemnation, as alſo pay treble coſts as ſhall be awarded by her 
Majeſty in caſe the ſentence of ſuch court of admiralty be 
affirmed, and ſo as execution be not ſuſpended by reaſon of any 
ſuch appeal; any thing in this act before contained to the con- 
trary hereof in any wiſe notwithſtanding, 


——J 
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And for the more ſpeedy proceeding to condemnation, or 
other determination of any prize, ſhip or veſſel, goods or mer- 
chandizes, taken as aforeſaid, and for leſſening of the expen- 
ces that have been uſual in the like caſes, be it further enacted 
by the authority aforeſaid, that the judge or judges of ſuch court 
of admiralty, or other perſon or perſons thereto authoriſed, 
ſhall, within the ſpace of five days, after requeſt to him or them 


Far that purpoſe made, finiſh the uſual preparatory examination 
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of the perſons commonly examined in ſuch caſes, in order to 
prove the capture to be lawful prize, or to enquire whether the 
ſame be lawful prize or not, and that the proper monition 
uſual in ſuch caſes ſhall be iſſued by the perſon or perſons proper 

to iſſue the ſame, and ſhall be executed in the uſual manner, by 
the perſon or perſons proper to execute the ſame, within the ſpace 
of three days, after requeſt in that behalf made; and in caſe no 


claim of ſuch capture, ſhip, veſſel, or goods, ſhall be duly en- 


tered, or made in the uſual form, and atteſted upon oath, giv- 
ing twenty days notice after the execution of ſuch monition ; or 
if there be ſuch claim, and the claimant or claimants ſhall not 
within five days give ſufficient ſecurity (to be approved by ſach 
court of admiralty) to pay double coſts to the captor or captors 
of ſuch ſhip, veſſel, or goods, in cafe the ſame ſo claimed ſhall 
be adjudged lawful prize, that then the judge or judges of ſuch 
court of admiralty ſhall, upon producing to him or them the 
ſaid examinations or copies thereof; and upon producing to 
him or them, upon oath, all papers and writings, which. ſhall 
have been found, taken in or with ſuch capture, or upon oath 
made, that no ſuch papers were found, immediately and with- 
out further delay, proceed to ſentence, either to diſcharge and 
acquit ſuch capture, or to adjudge and condemn the ſame as 
lawful prize, according as the caſe ſhall appear to him or them, 
upon peruſal of ſuch preparatory examinations, and alſo of the 
writings found, taken in or with ſuch capture, if any ſuch writ- 
ing ſhall be found; and in caſe ſuch claim ſhall be duly entered 
or made, and ſecurity given thereupon, according to the tenor 
and true meaning of this act, and there ſhall appear no occa- 
ſion to examine any witnelles, other than what ſhall be then 
near to ſuch court of admiralty, that then ſuch judge or judges 
ſhall forthwith cauſe ſuch witneſſes to be examined, and with- 
in the ſpace of ten days, after ſuch claim made, and ſecurity 
given, proceed to ſuch ſentence, - as aforeſaid, touching ſuch 
capture; but in caſe, upon making or entering ſuch claim, and 
the allegation and oath thereupon, or the producing ſuch writ— 
ings as ſhall have been found, taken in or with ſuch capture, or 
upon the ſaid preparatory examinations, it ſhall appear doubtful 
to the judge or judges of ſuch court of admiralty, whether ſuch 
capture be lawful prize or not; and it ſhall appear neceſſary, 
according to the circumſtances of the caſe, for the clearing and 
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that are remote from ſuch court of admiralty, and ſuch exami- 
nation ſhall be deſired, and that it be ſtill inſiſted on, on behalf 
of the captors, that the ſaid capture is lawful prize, and that 
the contrary be ſtill perſiſted in on the claimant's behalf, that 
then the ſaid judge or judges ſhall forthwith cauſe ſuch capture 


to be appraiſed by perſons named on the part of the captor, and 


ſworn truly to appraiſe the ſame, according to the belt of their 
{ſkill and knowledge; for which purpoſe the ſaid judge or 
judges ſhall cauſe the goods found on board to be unladen, and 
put into proper warehouſes, with ſeparate locks of the collec. 
tor and comptroller of the cuſtoms; and where there is no 
comptroller, of the naval officer, and the agents or perſons 
employed by the captors and claimants at the charge of the par- 
ty or parties deſiring the ſame, and ſhall, after ſuch appraile- 
ment made, and within the ſpace of fourteen days after the 
making of ſuch claim, proceed to take good and ſufficient ſecu- 
rity from the claimants to pay the captors zhe full value thereef, 
according to ſuch appraiſement, in caſe the ſame ſhall be adjudg- 
ed lawful prize; and after ſuch ſecurity duly given, the faid 
Judge or judges ſhall make an interlocutory order, for releaſing 
or delivering the ſame to ſuch claimant or claimants or his or 
their agents, and the ſame ſhall be actually releaſed or delivered 
accordingly. 

And it is further enacted by the authority aforeſaid, that if 
any claimant or claimants ſhall refuſe to give ſuch ſecurity, the 
judge or judges ſhall cauſe the captor or captors in like manner 
to give good and ſufficient ſecurity, to be approved of by the 
claimant or claimants to pay the ſaid claimant or claimants 
the full value thereof according to the appraiſement, in caſe 
any ſuch capture or captures, ſhall be adjudged not to be 
lawful prize; and the ſaid judge or judges ſhall thereupon pro- 
ceed to make an interlocutory order, for the releaſing and de- 
livering of the ſame to the ſaid captor or captors, or their 
agents. „ 

Provided nevertheleſs, and it is hereby further enacted by the 
authority aforeſaid, that if any captor or captors, claimant or 
claimants, ſhall not reſt ſatisfied with the ſentence given in ſuch 
court of admiralty in any of his Majeſty's plantations or do- 
minions abroad, it ſhall and may be lawful for the party or par- 
ties thereby aggrieved, to appeal from the ſaid court of admi- 
ralty to the commiſſioners appointed, or to be appointed under 
the Great Seal of Great Britain, for receiving, hearing, and 

determining 
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determining appeals in cauſes of prizes; ſuch appeal to be al- 
lowed in the like manner as appeals to ſuch commiſſioners are 
now allowed from the Court of Admiralty withia this kingdom ; 
ſo as the ſame be made within fourteen days after ſentence, and 
a good ſecurity be likewiſe given by the appellant or appellants, 
that he or they will effectually proſecute ſuch appeal, and 


anſiwer the condemnation, as alſo pay treble coſts, as ſhall be 


awarded, in caſe the ſentence of ſuch court of admiralty be 
affirmed ; any thing in this act before to the contrary hereof in 
any wiſe notwithſtanding, Provided” always, that the execution 
of any ſentence ſo appealed from as aforeſaid, ſhall not be ſuſpend- 
ed by reaſon of ſucb appeal, in caſe the party or parties appellate 
ſhall give ſufficient ſecurity, to be approved of by the court, in 
which ſuch ſentence ſhall be given, to reſtore the ſhip, veſſel, 
goods, or effects, concerning which, ſuch ſentence ſhall be 
pronounced, or rh full value thereof, to the appellant or ap- 
pellants, in caſe the ſentence ſo appealed from ſhall be re- 
verſed. 


— 


The 17 Geo. 2. c. 34. ſeftions 3. 4. 8. & 9. and the 29 Geo. 2. 


c. 34. ections 3. 4. 8. & 9. are the ſame as the a-ove ſections of 


the 13 Geo. 2. c. 4. 


— 


And be it further enacted by the authority aforeſaid, that in 
caſe any appeal ſhall be interpoſed from a ſentence given in any 
admitalty court, concerning any goods and effects which may 
hereafter be ſeized or taken as prize, in purſuance of the afore- 
{aid act of parliament of the twenty-ninth year of His Ma- 
jeſty's reign, or of this act; that then, and in ſuch caſe, the 
judge of ſuch court of admiralty ſhall and may, at the requeſt, 
colts, and charges, either of the captor or claimant, or of the 
claimant only, in caſes where the privilege is reſerved in favour 
of the claimant by any treaty or treaties ſubſiſting between His 
Majeſty and Foreign Powers, make an order to have ſuch cap- 
ture appraiſed, unleſs the parties ſhall otherwiſe agree upon the 
value thereof, and an inventory taken, and Zhen take ſecurity for 
the Full value thereof, and thereupon cauſe ſuch capture to be 
delivered to the party giving ſuch ſecurity, in like manner as, by 
the ſaid former act, ſuch judge ought or could have done, before 
ſentence given, notwithſtanding ſuch appeal: and if there ſhall 
be any difficulty or objection to the giving or taking of ſecu- 
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178g. rity, the ſaid judge ſhall, at the requeſt of either of the par- 

* ties, order ſuch goods and effects to be cntercd, landed, and 

PevaEkx fold by public auction, as prize goods now are, under the care 

. cuſtody of the proper officers of the cuſtoms, and under 

the direction and inſpection of ſuch perſons as ſhall be ap- 

0 pointed by the claimants and captors; and the monies ariſing 

bt by ſuch ſale ſhall be depoſited in the Bank of England, or in 

ſome public ſecurities, and in the names of ſuch truſtees as the 

captors and claimants ſhall jointly appoint, and the court ſhall ap- 

prove, for the uſe and benefit of the parties who ſhall be adjudged 

. | to be intitled thereto: And if ſuch ſecurity ſhall be given by 

the claimants, then it is hereby alſo enated, that ſuch judge 

ſhall give ſuch capture a paſs, to prevent its being taken again 
by his Majeſty's ſubjects in its deſtined voyage. 


1 And, for the more ſpeedy proceeding to condemnation or 

c. 5. en ide other determination of any prize, ſhip, or veſſel, goods, or 

| — merchandizes, to be taken as aforeſaid, and for leſſening the 
= Nellie arſe expences that have been uſual in the like caſes, be it further 
| £4 enacted by the authority aforeſaid, that the judge or judges of 
ſuch court of admiralty, or other perſon or perſons thereto au- 
thoriſed, ſhall, within the ſpace of five days after requeſt to him 

bi | or them for that purpoſe made, finith the uſual preparatory exa- 
4 minations of the perſons commonly examined in ſuch cafes, in 
| order to prove the capture to be lawful prize, or to enquire 
whether the ſame be lawful prize or not; and that the proper 
monition uſual in ſuch caſes ſhall be iſſued by the perſon or per- 
ſons proper to iſſue the ſame, and ſhall be executed in the uſual 
manner by the perſon or perſons proper to execute the ſame, 
within the ſpace of three days after requeſt in that behalf made; 
and in caſe no claim of ſuch capture, ſhip, veſſel, or goods, 
ſhall be duly entered or made in the uſual form, and atteſted up- 
on oath, giving twenty days notice after the execution of ſuch 
monition : or if there be ſuch claim, and the claimant or clai- 
mants ſhall not within five days give ſufficient ſecurity (to be 
approved of by ſuch court of admiralty) to pay double colts to 
bl the captor or captors of ſuch ſhip, veſſel, or goods, in caſe the 
1 {ame fo claimed ſhall be adjudged lawful prize, that then the 
judge or judges of ſuch court of admiralty ſhall (upon producing 
* to him or them the ſaid examinations or copies thereof, and 
| | v pon producing to him or them, upon oath, all papers and 
4 | writ- 
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writings which ſhall have been found taken in or with ſuch cap- 
ture, or upon oath made that no ſuch papers or writings were 
(found) immediately, and without further delay, proceed to 
{zntence, either to diſcharge and acquit ſuch capture, or to ad- 
judge and condemn the fame as lawful prize, according as the caſe 
ſhall appear to him or them upon peruſal of ſuch preparatory 
examinations, and alſo of the other laſt mentioned papers and 
writings found taken in or with ſuch capture, if any ſuch pa- 
pers or writings (hall be found; and in caſe ſuch claim ſhall be 


duly entered or made, and ſecurity given thereupon according 


to the tenor and true meaning of this act, and there ſhall appear 
no occaſion to examine any witneſſes other than what ſhall be 
then near to ſuch Court of Admiralty, that then ſuch judgs or 
judges ſhall forthwith cauſe ſuch witneſſes to be examined with - 


in the ſpace of ten days after ſuch claim made and ſecurity 


given, and proceed to ſuch ſentence, as aforeſaid, touching ſuch 
capture: but in caſe, upon making or entering ſuch claim 
and the allegation and oath thercupon, or the producing ſuch 
papers or writings as ſhall have been found or taken in or with 
ſuch capture, or, upon the ſaid preparatory examinations, it 


ſhall appear doubtful to the judge or judges of ſuch court of ad- 


miralty, whether ſuch capture be lawful prize or not, and it 
ſhall appear neceſlary, according to the circumſtances of the caſe, 
for the clearing and determining ſuch doubt, to have an exa- 
mination, upon pleadings given in by the parties and admitted 
by the judge, of witneſſes that are remote from ſuch court of 
admiralty, and ſuch examination ſhall be defired, and that it 
be ſtill inſiſted on, on behalf of the captors, that the ſaid cap- 
ture is lawful prize, and the contrary be ſtill perſiſted in on 
the claimants behalf; that then the ſaid judge or judges ſhall 
forthwith cauſe ſuch capture to be appraited by perions to be 
named by the parties and appointed by the court, and ſworn 
truly to appraiſe the ſame according to the beſt of their {kill 
and knowledge; for which purpoſe the faid judge or judges 
thall cauſe the goods found on board to be unladen, and, an 
inventory thereof being firſt taken by the Marſhal of the Admi- 
ralty or his'deputy, ſhall cauſe all ſuch parts of the goods and 
merchendize as are periſhable commodities to be fold by publick 
lale, for the clear amount of which only the captors ſhall be 
anſwerable to the claimants, and the remainder of them to be 
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put into proper warehouſes, with ſeparate locks, of the collec. 
tor and comptroller of the cuſtoms, and, where there is no 
comptroller, of the naval officer, and the agents or perſons em- 
ployed by the captors and claimants, at the charge of the party 
or parties deſiring the ſame ; and ſhall, after ſuch appraiſement 
made, and within the ſpace of fourteen days after the making 
of ſuch claim, proceed to take good and ſufficient ſecurity from 
the claimants to pay the captors rh ful value thereof, according 
to ſuch appraiſement, in caſe the ſame ſhall be adjudged lawful 
prize; and ſhall alſo proceed to take good and ſufficient ſecurity 
from the captors to pay ſuch coſts as ihe court ſhall think froper, 
in caſe ſuch ſhip ſhall not be condemned as lawful prize ; and, 
after ſuch ſecurities duly given, the ſaid judge or. judges ſhall 
make an interlocutory order for releaſing or delivering the fame 
to ſuch claimant or claimants, or his or their agents, and the 
ſame ſhall be actually releaſed or delivered accordingly. 

And it is hereby further enacted by the authority aforeſaid, 
that if any claimant or claimants ſhall refuſe to give ſuch ſecu- 
rity, the judge or judges ſhall cauſe the captor or captors in like 
manner to give good and ſufficient ſecurity to pay the ſaid claimant 
or claimants the full value thereof according to the appraiſement, 
in caſe any ſuch capture or captures ſhall be adjudged not to be 
lawful prize; and the ſaid judge or judges ſhall thereupon pro— 
ceed to make an interlocutory order for the releaſing and deliver- 
ing the ſame to the ſaid captor or captors, or their agents. 

Provided nevertheleſs, and it is hereby further enacted by 
the authority aforeſaid, that if any captor or captors, claimant 
or claimants, ſhall not reſt ſatisfied with the ſentence given in 
ſuch court of vice-admiralty in any of His Majeſty's dominions, 
it ſhall and may be lawful for the party or parties thereby ag- 
grieved to appeal from the ſaid court of vice-admiralty to com- 
miſſioners appointed, or to be appointed, under the Great 
Seal of Great Britain, for receiving, hearing, and determining 
appeals in cauſes of prizes, ſo as the ſame be made within four- 
teen days after ſentence, and good ſecurity be likewiſe given by 
the appellant or appellants, that he or they will effectually pro- 


ſecute ſuch appeal, and anſwer the condemnati:n, and alſo pay 


treble coſts, as ſhall be awarded in caſe the ſentence of ſuch 
court of vice-admiralty be affirmed ; provided that the faid 
captor or captors, claimant or claimants, do, within ſix months 
after ſentence paſſed, give notice to the ſaid court of vice-ad- 
i miralty, 
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miralty that they have appealed from ſuch decree to the ſaid 1789. 

commiſſioners. r e 
Provided always, and it is hereby further enacted by the au- 1 

thority aforeſaid, that the execution of any ſentence ſo appealed Anu. 

from as aforeſaid, ſhall not be ſuſpended by reaſon of ſuch appeal, Section 14. 

in caſe the party or parties appellate ſhall give /ufficient ſecurity, 

to be approved of by the court in which ſuch ſentence thall be 

given, to reſtore the ſhip, veſſel, goods, or effects, concerning 

which ſuch ſentence ſhall be pronounced, or the full value 

thereof, to the appellant or appellants, in caſe the ſentence ſo 

appealed from ſhall be reverſed. 


The 19 Geo. 3. c. 67. 1s ſimilar to the 16 Geo. 3. c. 5. but con- 
tains in the 27th ſection, the ſame proviſion as is made in the 
32 Geo. c. 25. J. 24. 
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ARGUED and DETERMINED 
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a IN THE 
Court of COMMON PLEAS, 
3 


Eaſter Term, 


In the Twenty-Ninth Year of the Reign of Georce III. 


The Mayor, Commonalty, and Citizens of the City of 
LonDoNn, v. The Mayor and Burgeſſes of the 
Borough of LEN NE Recs, commonly called 
King's LyYNN, in the County of NorroLx. 


HIS was an action on a writ (a) de effendo quietum de 
theolonio, of which the following is a copy, with the 
alias and plurids. | 

* George the Third by the grace of God, &c. To the Mayor 
and Burgeſſes of the Borough of Lenne Regis, commonly called 
King's Lynn, in the county of Norfolk, greeting: 

* Whereas our city of London is, and from time whereof the 
memory of man is not to the contrary, hath been an antient 
city; and the citizens of the ſaid city, during all the time 
aforeſaid, have been a body corporate and politic, in deed, fact, 
and name, by divers names of incorporation ; and for divers, to 


Wedneſday, 
M. ay 6 h - x 


The writ de 
efſeado quie- 
tum de theo- 
lonio, is not 
merely pro- 
hibitory, but 
remedial, on 
which the 
parties may 
plead to iſſue 
on a queſtion 
of right. 

A corpora- 
tion to whom 
it is directed, 
cannot be 
attached for 
contempt, 

in their cor- 


porate capacity, for not returning it; but an attachment in the nature of a p-2- 1s the proper remedy to 


compel them to appear. The court will not grant a trial at bar, in an iſſuable term. 


In an action by one 


corporation againſt another, each may inſpect ſo much of the hooks and records of the other, as relates to 
the ſubject in diſpute. Freemen of the city of London, have a right to be exempt from the pa:ment of all tolls 
and port auties throughout England, (except the prizes of wines,) in whatever late they refide, and thouzb 


they have ottained their freedom by purchaſe. 


(a) So denominated in Regiſtr. Breu. 
258. b. As this writ is not in common prac- 


1 


tice, it is ſtated at length. 
declaration and pleas. 


So alſo are the 


wit, 
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wit, fifty years laſt paſt, have been a body politic and corporate, 
by the name of the Mayor, and Commonalty, and Citizens of the 
City of London: And whereas alſo, amongſt other the liber- 
ties, free cuſtoms, and privileges, from time immemorial uſed 
and enjoyed by the /arid citizens, they the ſaid citizens, from 
time whereof the memory of man is not to the contrary, have 
been uſed and accuſtomed to have and enjoy, a certain antient 
liberty and privilege; that is to ſay, that the citizens of the faid 
city, and all their goods ſhould be quit and free, of and from, all toll, 
and paſſage, and (a) laſtage, and other cuſtoms, throughout the 
whole kingdom of England, and the ports of the ſeas, (except only 
our due and antient cuſtom, and prizes of wines) all which ſaid 
liberties, and privileges, have been confirmed by divers charters 


of our progenitors, and alſo by divers acts of parliament : Ne- 


vertheleſs you require the / citizens, as it is ſaid, to yield 
toll, paſſage, laſage, and other cuſtoms to you, of their goods and 
things within the ſaid borough and the port theresf, and do many 
ways unjuſtly diſquiet them on that occaſion, to the great 
damage of the ſaid citizens as we have received information from 


their complaints: We willing that no injury ſhould be done to 


the /aid citizens, command you, that if it be fo, then deſiſting 
for the time to come, from bringing ſuch diſquietudes on the 
ſaid' citizens, you permit them to be quit of yielding ſuch toll, 
paſſage, laſtage, and other cuſtoms as aforeſaid, to you of their 
goods and things in the ſame borough and the port thereof. Wit- 
neſs ourſelf at We fminfler, the 19th day of July, i in the 27th 
year of our reign.” 

The alias was the ſame as the original writ, except that after 
the words, We willing, &c. command you,” were added, * as 
formerly we commanded you, Sc. or fignify to us the cauſe, 
wherefore you would not, or could not execute our command, 
formerly directed to you therein. Witneſs ourſelf at JVeftminſter, 
the 23d. day of Fuly, in the 2774 year of our reign,” 

The plurids was alſo the ſame as the original, except that 
after the words command you,” were added, * as we have 
often commanded you, Cc. or ſignify to us the cauſe, 
wherefore you would not, or could not, execute our com- 
mand, formerly directed to you therein: And you lighting our 
ſaid commands, as we are informed, have neglected hitherto to 
permit the ſaid citizens to be quit of yielding ſuch ll, paſſage, 
laſtage, and other cuſtoms as aforeſaid, to you of their goods, 


( a) Laſtage was a duty of one penny for | every Laſt exported from Lyn. 
every quarter of corn, i. e. ten-pence for | 


and 


IN THE TWENTY-NINTH YFAR OF GEORGE II. 208 


and things, in the ſaid borough, and the port thereof, accord- 1789. 
ing to the liberty, free cuſtom, and privilege aforeſaid ; or leaſt 
wile to ſignify to us, the cauſe wherefore you would not, or Loxbov 
could not do it; in manifeſt contempt of us, and of our ſaid Lyxw. 
commands, and to the great damage and grievance of them the 
ſaid citizens; to our great ſurpriſe and diſpleaſure: We again 
command you, ſtrictlyenjoining, that your permit the ſaid citizens 
to be quit of yielding fo/l, paſſage, laſtage, and other cuſtoms to 
you, of their goods and things, within the ſaid borough and the 
port thereof, according to the tenor of our {aid commands, for- 
merly directed to you therein, or that you be before our juſtices 
at Weſtminſter on the Morrow of All Souls, to ſhew wherefore 
you have contemned to execute our commands fo often directed 
to you therein; and have you there then this writ, Witneſs 
ourſelf at Wet minfer, the 26th day of July, in the 27th year 
of our reign,” 

In Michae/mas Term 1787, November 6th. A rule was grant- 
ed to ſhew cauſe, why the Defendants ſhould not have a fort- 
night's time to return the writ; which 8 

November 8. was made abſolute by conſent. 

November 17. A rule was granted to ſhew cauſe, why the 
writ ſhould not be quaſhed, and all the proceedings on it 
ſtaid ; chiefly on the grounds, that it was merely a prohibitory 
proceſs, iſſuing from the crown to its bailiffs, to whom, or to the 
collectors of the toll, it ought to be directed; that it was return- 
able in Chancery and not in this Court; and that it was not 
calculated to bring the queſtion of right between the parties, 
fairly to iſſue on the record. 

November 26, Cauſe was ſhewn, and in anſwer to the ob- 

jections made on the part of the Defendants, Fitz. Nat. Brev. 
31. 33» 34. 518—Year Book, 21 Hen. 7, 51,2 In. 654.— 
Regiſtr. Brev. 258. 6. Bro. Abr. tit. Contempt, pl. 7. were 
cited, | 

November 27. Lord LoucnuBoRouGn, declared the opinion 
of the Court, that it was a remedial writ, on which the parties 
might plead to iſſue, on the authority of Madox's Firma Burgi, 
c. 7. /. 10. p. 138. and therefore the rule was diſcharged, 

In the enſuing vacation, a peremptory rule was granted, as of 
the laſt day of the preceding term, for the Defendants to return 
the writ on the firſt day of the next Term, But no return being 
made, 

In Hilary Term 1788. January 28, a rule was granted to 
ſlew cauſe, why an attachment of contempt ſhould not iſſue 

3 s gainſt 
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againſt the Defendants, by the title of the Mayor and Burgeſs 
of Lynn, &c. 5 

February 6. Cauſe was ſhewn, that a corporation could not 
be attached, in their corporate capacity. In ſupport of the rule 
it was urged, that proceſs of contempt would iſſue againſt the 
acting part of a corporation, for diſobeying a Mandamus, Ge. 
on which point were cited the ſtat. 9 Anne, c. 20. and the caſe 
(a) of The King v. The Mayor of Truro, where the mayor being 
reported in contempt for diſobeying a Mandamus, to eleQ a 
burgeſs, the Court impriſoned him three months, and ordered 
him to pay all. coſts. 

February 8, Lord LouGuBoRouGn faid, that upon conſidet- 
ation, the Court were clearly of opinion that the rule muſt 
be diſcharged. The very form in which it was drawn up, was 
a decifive reaſon againſt it. For ſuppoling an attachment of 
contempt would iſſue, it muſt be againſt the individual members 
of the corporation, and not againſt the Defendants in their cor- 
porate character. But the proper remedy to be purſued, was 
an attachment in the nature of a pone, the ſame as was men- 
tioned in Fitz. N. B. 518. KRegiftr. Breu. 258. and the Year 
Book, 21 H. 7. 31. This proceſs was uſed in the writ of an- 
ftraverunt for tenants in antient demeſne, de non ponendis in 
aſſiſis & juratis, de corrodio habendo, and others of a ſimilar kind. 
His Lordſhip obſerved, that it appeared from a note in Fizzher- 
Bert, that in a writ de corrodio habendo, which contained a clauſe 


«© vel cauſam nobis ſignifices” if the Abbot returned cauſe at the 


&* ficut alias,” and no one came to counterplead the cauſe on 
the part of the King, the Abbot was diſcharged. But if any 
one came for the King, and counterpleaded the cauſe, they could 
not interplead thereon, but a pluriès and attachment iflued, and 
on the attachment they pleaded. So that even where obedience 
wag paid to the King's writ by returning the cauſe, the plea 
between the parties could not proceed, without an attachment, 
to give day in court, as the commencement of the ſuit. It was 
clear therefore, that the attachment mentioned in the books, was 
not 2 proceſs of contempt, in not returning the writ, but iſſued 
merely to compel an appearance. Conſequently the rule was 
diſcharged (5). 

At length an appearance being el the following declara- 
tion was delivered, 


| 
(a) B. R. Mich. 25 Geo. 3. were levied, which (the writ being neither 


(5) After this determination, the next ef- | returned, nor an appearance entered) were 
fective ſtep taken by the Plaintiffs was the | on motion encreaſed to 401. in conſequenc? 
ſuing out a 4triangas, on which 40 5. iſſues (of which the Defendants appeared. 


Norfolk, 
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Norfo/k, to wit. The mayor and borgeſſes of the borough 


of Lenne Regis commonly called King's Lynn in the county of 
Norfolk, were ſummoned to anſwer the mayor, commonalty, and 
citizens of the city of London, of a plea, wherefore they require 
the citizens of the ſaid city to yield 70//, paſage, and /aflage, of 
their goods, and things, within the ſaid borough, and the port 
' thereof; and thereupon the ſaid mayor, commonalty, and citi- 
zens, of the ſaid city, by Rowland Lickbarrow, their attorney, 
complain, for that whereas the city of London is, and from time 
whereof the memory of man is not to the contrary, hath 
been, an antient city; and the citizens of the ſaid city, during 
all the time aforeſaid, have been a body corporate, and pelitic 
in deed, fact, and name, by divers names of incorporation; 
and for divers, to wit, fifty years, laſt paſt, have been a 
body politic, and corporate, by the name of the mayor 
commonalty and citizens of the city of London: And where- 
as alſo amongſt others the liberties, free cuſtoms, and pri- 
vileges, from time' immemorial uſed, and enjoyed, by the 
ſaid citizens, they the ſaid citizens, from time whereof the memory 
of man is not to the contrary, have been uſed and been accuſtamed 
to have, and enjoy, and ftull of right ought to have, and enjoy, a 
certain antient liberty, and privilege, that is to ſay, that the 
citizens of the ſaid city, and all their goods, ſhould be quit, and 
free of, and from, all toll, paſſage, and laſtage, and other cuſtoms 
throughout the whole kingdom of England, and the ports of the lord 
the King, except only his due and antient cuſiom, and prizes of 
wines; all which faid liberties and privileges have been confirmed 
by divers acts of parliament: And whereas our ſaid lord the King, 
did by his certain wr? under his great ſeal of England, command 
the ſaid mayor, and burgeſſes, that they ſhould permit the ſaid 
cittzens, to be quit of yielding, ſuch toll, paſſage, laſtage, and 
other cuſtoms as aforeſaid, of their goods and things, in the faid 
borough and the port thereof; or on a certain day now paſſed, 
Ggnify to him cauſe, wherefore they had not executed his com- 
mands to them for the ſaid purpoſe, before then directed: 
yet the ſaid mayor and burgeſſes, not regarding the ſaid writ of 
our ſaid lord the king, have not ſignified to him, as by the ſaid 
writ was commanded; and fince the time of the aforelaid writ 
of our ſaid lord the king, to them direded, to wit, on the 
brit day of December in the year of our Lord 17%7, at the 
borough aforeſaid, in the county aforeſaid, did diſguiet the ſaid 
ci::2ens on the occaſion aforeſaid, and did then and there re- 
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quire of Ofzert Denton, James Denton, Toomas Carr, Thoma: 
Turner, and Samuel Baker, citizens of the ſaid city, and of 
other citizens of the ſaid city, 10, paſſage, and laſtage, Uther 
than the cuſtom and prizes of wines, (above excepted,) of their 
goods and things, within the ſaid borough, and the port there. 
of; in contempt of our faid lord the King, and to the damage 
of the ſaid mayor, commonalty, and citizens, of one hundred 


pounds, and therefore they bring their ſuit, and fo forth. 


Plea.—And the ſaid mayor and burgeſſes, by Joſeph Lyon 
their attorney, come and ſay, that they the ſaid citizens from 
time whereof the memory of man is not to the contrary, have 
not been uſed, and accuſtomed, to have and enjoy, and till of right 


' ought not to have, and enjoy, the ſaid antient liberty, and privi. 


lege, that is to ſay, that the ſaid citizens of the (aid city, and all 
their goods, ſhould be quit, and free, of and from all zo/l po/- 
ſage and laſtage, and other cuſtoms 7hroughout the whole kingdon 
of England, and the ports of the lord the, King, (except only his 
due and antient cuſtom and prizes of wines) as the ſaid mayor, 
commonalty and citizens, have in their ſaid declaration above 
alledged ; and of this they the ſaid mayor and burgeſſes put them- 
ſelves upon the country, &c. And the ſaid mayor, and burgeſſes, 


for further plea in this behalf, by leave of the Court here, for 


this purpoſe firſt had and obtained, according to the form of the 
ſtatute, in ſuch caſe made, and provided, fay, that the ſaid O/bert 
Denton, James Denton, Themas Carr, Thomas Turner, and 
Samuel Baker are not citizens of the ſaid city of London, as the 
ſaid mayor, commonalty, and citizens, have above in their de- 
claration alleged, and of this, they the ſaid mayor and burgeſ- 
ſes, put themſelves upon the country, Cc. 

On theſe pleas, iſſues were joined. 

In Michaelmas Term 1788, November 26th, it was moved to 
try the cauſe at bar in the next term; which wes refuſed, that 
term being an iſſuable one. 

In Hilary Term 1789, January 1 a rule was granted to 
ſhew cauſe why the trial ſhould not be had at bar, in Eaſter 
Term following ; ; which 

February 10. was made abſolute. 

February 12. Rules were made abſolute for each corporation 
to inſpect ſo much of the books and records of the other, as re- 
lated to the ſubje in diſpute. Vide 1 Term Rep. B. R. 689. and 


3 Term Rep. B. R. 103. 


On 
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On Wedneſday May 6, in the preſent term, the cauſe came on 
to be tried at bar (a). 

The counſel for the Plaintiffs were Serjeants Agair, Rooke, 
and Lawrence; (6) for the Defendants, Serjeants Bond, Le 


Blanc, and Runnington. 
The evidence on the part of the Plaintiffs, was in ſubſtance as 


follows : 

lt was firſt proved, that the (c) perſons named in the declaration 
were citizens and freemen of London, by the book in which their 
freedom was entered, and that in February 1786, they had obtained 
their freedom by (4% purchaſe. An inſpencimus charter of Car. 2. 
was then produced, reciting and confirming various others ; the 
moſt antient of which was in the reign of Henry 1ſt, and which 
contained theſe words (e) omnes bomines London erint quieti et 
« /ibert, et omnes eorum res, per totam Angliam, et per portus 
« maris, de theolonta, et paſſagio, et laſtagio, et omnibus aliis con- 
„ ſu-tudinibus, &c. 

« Kt fi quis theolontum vel conſuetudinem, a civibus meis London, 
«© ceperit, CIves London in civitate capiant be burgo, vel de villa, 
« ub; theoloniam vel conſuetudo capta fuerit, quantum homo Lon- 
% don, pro theolonto dedit, et proinde de damno receperit (. 

The other charters (g) were to the ſame effect, and nearly in 
the ſame words as that of Henry the 1ſt. Moſt of them excepted 
the King's right of priſage of wines; and uſes the word cives, 
as ſynonimous with Somines. 

There were alſo extracts read from other documents, and from 
the patent rolls in the Tower, recognizing this right of the 
citizens of London. Amongſt theſe, was a charter of the 5th 
of King John, to the biſhop of Norwich, empowering him to 
hold a fair at Lynn, and to take cuſtoms, rights, Cc. /alvd 
libertate civitatis London, &c.,” and another in the ſame year 
of the ſame King (5) to the burgeſſes of Lynn, that the borough 
ſhould be free, and that they ſhould be free from toll, laftage, 
paſſage, &c. ** [alvi libertate civitatis London,” likewiſe giving a 

(a) Only ten of the jury impanelled hav. | (e) Theſe perſons were inhabitants of Lynz, 
ing appeared, two 7a/es men were added. (4) The expence of which was 30 J. 125. 
The junior ſecondary opened the pleadings, (e) It was agreed, that the word conce/7- 
by reading the record, and delivered the | mus, or concefiſe, was uſed in theſe charters 
following charge to the jury. Your charge as well to ſignify a recognition, as an origi- 
s now to enquire upon each of the iſſues | nal grant of privileges, Oc. 

« joined between the parties, and if you find (f) See Hargrave's Trads, ©* De fartubus 
a verdict for the Plaintiffs, you will aſſeſs | mars“ and ** concerning the cuſtoms.” 
„their damages and coſts; if for the De- (g) Which were granted by Jeba, Hen. 2. 
** fendants, you will declare accordingly.” | Hen. 3. Ed. 1. & Ed. z. 


(% Mr. Reſe, Mr. Gibbs, and Mr. Slo- () Within the time of legal memory, 
fe'd alſo held briefs for the Plaintiffs, i. e. ſince the reign of Ric. 1, 
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power of diſtreſs to the mayor of Zynn, if any one ſhould take 
toll, Sc. in any part of England, from the burgeſſes “ exceprg, 
ut ſuperius civitate London. In this head of evidence was a 
(a) petition to parliament from Thomas Chaucer, the King's 
chief butler in the 11th year of H. 4., complaining that reſidents 
at the out- ports had purchaſed the freedom of the city of Londin, 
to intitle them to an exemption from pri/age of wines, and other 
cuſtoms and duties, and praying that parliament weuld intreat the 
King to ſend for the mayor and aldermen of the city, and 
command them to ceaſe from granting to any forergners (5) the 
freedom of the {aid city in future, on peril of forfeiting their 


| franchiſe; and alſo to repeal the freedoms already granted to 


foreigners, that the King and his ſucceſſors might not he de. 
prived of his priſage of wines, by the franchiſes of the city of 
London. The anſwer of the King was, that he would ſend for 
the mayor and aldermen, It was then declared by the advice of 
the Lords in parliament, that no one thould have or enjoy /ucb jran- 
chiſe unleſs he were a citizen reſiant and dwelling within the ſaid 
city: and“ gue ſoutz autres demeurantz en autres citees, burghs 
* 04 vi les, aient, et enjouient leur franchiſes d ux grantez, ſauvant 


* tout jours, d notre Seigneur le Roy, fon enberitance en ce cas,” 


It was alſo proved by parol evidence, that non-reſident free- 
men of London had been nominated to the office of ſherif, that 
they paid the fine for not ſerving it, that they had been alder- 
ment, and had a right to vote for the election of members of par- 
liament for the city. Alſo, that they were exempted at Exeter from 
the payment of tolls and port duties; at which place an action 
was brought by the corporation againſt a freeman of London there 
reſident, to compel ſuch payment, but the record being with- 
drawn, the Defendant obtained judgment as in caſe of a non-ſvit; 
and afterwards himſelf brought an action againſt the corporation, 
for the taking his goods on the ſame account, in which the 
corporation ſuffered judgment by default. 

It was likewiſe proved by parol evidence, that the ſame ex- 
emption was allowed, at Plympton Fair, Exmouth, Brijtol, Net- 
caſtle, Dartmouth, and other ports, to freemen of Landon, reli- 
dent at thoſe places (c. 


(a) Vide Hargrave's Trades, 128, non freeman, and having a certain ſhare in 
(2) By forcigners were meant perſons not | the trade, ſuch ſhare was exempted from 
inhabitants. the payment of the port duties at Dar- 


(* It appeared from the teſtimony of one | mouth ; but that thoſe duties were paid by 
af the witneſſes, that a non-reſident free- | the non- freeman partner for his ſhare. 
man of Lenden being in partnerſhip with a 3 


to 
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Alſo, that they were exempt at the port of London, whether 
reſident or not, from paying toll on corn, and at Smithfield 
Market on the ſale of cattle. 

On the part of the Defendants, there was firſt produced, (a) 
the record of a fine levied in the 2d year of Hen. 3. by Henry de 
Hammell of laſtage, in the counties of Norſolé, Suffolk and Lin- 
coln. ext, an (&) inguiſitio poſt mortem taken on his death, 
whereby it appeared that he was ſeiſed of laſtage in Lynn, hold- 
en of the Crown by the ſervice of keeping the King's falcons; 
that he died ſo ſeiſed, that his ſon held it by the ſame ſervice 
after his death, and that his wife had an intereſt in it by way of 
ſettlement. 

In the 52d year of Jen. 3. Thomas de Flammell was entered on 
the roll, in the Tower, as holding in capite, by the ſervice of 
falconry, @ cuſtom or duty in the port of Lyun, of all merchandize, 
Ge. paſſing that port. It alſo appeared from that roll, that an 
action had been brought by Thomas de Hammell, againſt certain 
perſons who had exported goods from Lynn, without paying the 
duty, but in which no determination was to be found. In the 
12th year of Ed. 2. the then heir of Thomas de Hammell, ob- 
tained the King's licence to alienate in mor/main, and accord- 
ingly conveyed the right of laſtage in Lynn, to the Piſbap of 
Norwich, in whoſe ſucceſſors it continued without interruption, 
till the 15th year of Hen. 8. when a Quo warrants iſſued againſt 
the then biſhop, requiring him to ſhew his title to the duty in 
queſtion, The biſhop ſet forth the conveyance to his prede- 
ceſſor from the heir of Thomas de Hammell, reciting the right to 
have been from time immemorial in the family of De Hammell. 
In this ſuit the right of the biſhop was admitted, and confirmed 
by the attorney general, In the 27th year of Zen. 8, a private 
act of parliament paſſed, to veſt it in the King, who afterwards 
in the 29th year of his reign, granted it to the corporation of 
Lynn, in whom it continued to the preſent time, This part of 
the evidence was founded on the reſpeCtive records and docu- 


ments, which were produced duly authenticated, 
(c) Several witneſſes were then called, who proved that they 


had for many years paid the duty of laſtage at the port of Lynn, 


(viz, one penny on the exportation of every quarter of corn) 


(a) Taken from the Chapter Houſe of | citing the caſe of the Mayer of Hill v. I 
W:/tminter. | 

(5) From the Rolls in the Tower. 

(c) The Defendants were not permitted 


to give in evidence their corporation books, 


admitted) Mr. Jultice %% ſaid he was 
counſel in that caſe, and that the books of 
the corporation were there produced by con- 


to prove their own rights. On their counſel | ſent. 


3K and 


ner, Cowp. 102. {where ſuch evidence was 
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and that they had never heard of any exemption, except for 


the freemen of Lynn, and ſome perſons of the borough of Cam- 
bridge. (a) The exemption in favour of Cambridge, was by vir. 
tue of a ſpecial agreement entered into in 1664 between Cam- 
bridge and Lynn, which was read, A leaſe of tolls made by 
the corporation of Lynn, was laſt produced (in purſuance of no- 
tice from the Plaintiffs,) by which it appeared, that an exemp- 
tion was alſo allowed to certain perſons in the Cinque Ports. 
(5) Lord LoucnBoroven after diſtinctly recapitulating the 
evidence, obſerved to the jury, that as on the part of the Defen. 
dants, the right to the duty of laſtage, had been traced up to the 
family of De Hammell early in the reign of Hen. 3. and was at 
that time fo eſtabliſhed in them, as to be the ſubject of a family 
ſettlement, it was fair to preſume (as the counſel for the Defend- 
ants had contended) that it was veſted in them before the time 
of legal memory. But allowing that preſumption, the general 
right of the corporation of Lynn did not deſtroy the particular 
exemption proved by the city of London, as it had not been ſhewn 
that the citizens of London ever in fact paid the duty at Lynn. 
The two rights therefore, not being inconſiſtent, might exiſt 
together ; the corporation of Lynn might have the ſame right 
to laſtage as the De Hammells had enjoyed, but that right might 
be with an exception in favour of the citizens of London: which 
exception had been clearly proved on the part of the Plaintiffs, 


and not contradicted by the Defendants. 


His Lordſhip ſaid, that the other part of the caſe was reſolved 


Into a queſtion, whether the perſons mentioned on the record, not 


being reſident citizens of London, but in fact reſiding at Lynn, and 
having lately purchaſed their freedom for the expreſs purpoſe of 
being exempt from laſtage at the port of Lynn, were entitled to 
the privilege they claimed, As to this, he ſtated that the counſel 


for the Plaintiffs had inſiſted ſtrongly on the parliamentary 


declaration in the reign of Hen. 4. that the freemen of London 
muſt be there refident to entitle them to an exemption from 
priſage of wines, but that reſidence in London was not neceſſary 
with reſpect to other franchiſes. This he ſaid was of confidera- 


(a) But there was no proof, that any | ſecond iſſue. On theſe points the caſes of 


freeman of London, had ever actually paid it 
at Lynn. 

() The evidence being cloſed, much 
converſation enſued how far non-reſident 
freemen of Lendon, and thoſe who had pur- 
chaſed their freedom, were to be conſidered 
as citizens within the true meaning of the 


3 


Hanger v. Nalier, 3 Buift. 1. and The (ity 
of Oxford's caſe, 2 Yentr, 106. were cited. 
But as in the form in which the iſſue ſtood 
upon the record ; the queſtion was, whether 
in point of fact, the perſons named were 
citizens or not; it was at length agreed, that 
the matter was proper to be left to the jury. 


able 
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ble weight; and as the non-reſident freemen were liable to 
ſerve offices, and bear other burdens in conſequence of their fre- 
dom, there ſeemed to be no reaſon, why they ſhould be deprived 
of the beneficial rights of that freedom; or why the term 
citizens of London or men of London ſhould be confined, to ſuch 
citizens or men, who were reſident in London, as the counſel 
for the Defendants contended : that in point of fact, this diſ- 
tinction was not made, at Briſtol, Newca/ile, or the other places, 
where non-reſident freemen of London were exempted ; that 
the point was given up by the City of Exter, the only place 
where it had been conteſted, and the Defendant a non-reſident 
citizen of London, left in the enjoyment of his right. 

Upon the whole therefore, his Lordſhip ſaw no reaſon to ſay, 
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if the jury thought upon the evidence, that the right claimed by 


the citizens of London, and which had been proved to be en- 
joyed by thoſe who were non-reſident, was the ſame right which 
the plaintiffs had made out in evidence, that there was any legal 
ground, which by a legal concluſion, could deprive them of that 
right. i f 
Verdict for the Plaintiffs on both the iſſues 
and 135. damages. 


FRENCH v. CoPINGER and another. 


A Rule having been granted to ſhew cauſe, why the venue 
ſhould not be changed from London to Cornwall, on the 
uſual affidavit, Adair, Serj*, ſhewed cauſe, by producing an 
affidavit of the plaintiff, ſtating poſitively that the action was 
for money lent in London. Kerby, Sery. inſiſted that this was 
not ſufficient cauſe, without an undertaking to give material 
evidence in London. Adair ſaid, that as the affidavit of the De- 
fendant was falſified, the rule could not be made abſolute, But 

The Court held, that the plaintiff ought to undertake to give 
material evidence in London. On which, Adair undertook to 


give ſuch evidence in London, and | 
The rule was diſcharged. 


NuNEZz 


Friday, 


Day $25. 


An afidavit 
of the plain. 
tiff that the 
cauſe of ac. 
tion aroſe 
where the 
Venue 15 
laid ; is not 
ſufficient 
cauſe for 
him to ſhew 
againſt 
changing the 
de nue. But 
he muſt alſo 
undertake 10 
give mater. al 
evidence in 
that place. 


is 
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Several ac- 
tions brought 
on two poli- 
cies of inſur- 
ance, under- 
written by 


the ſame par- 


ties (among 
whom are 


A. and B.) | 


are reſpec- 
tively conſo- 
lidated; but 
in one of the 
cauſes which 
gocs to trial, 
A 1s defen- 
dant, in the 
other B. The 
Plaintiff be- 
comes in- 
titled to coſts, 
in one action, 
and the De- 
fendant in 


the other. 


The cof?s | 
taxed and al- 
lowed to the 
Defendant, 
may be et 
off againit 
thoſe taxed 
and allowed 
to the Plain- 
tiff. 
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Nunzz Adminiſtrator of Nux EZ v. MovicLiaxy 
and MoD1IGLIANI, 


N Eaſter Term 1788, the Plaintiff brought ſeveral actions 

againſt the Defendant and other under-writers, on two po- 
licies of inſurance ; the firſt effected in the year 1784, on a 
homeward bound ſhip of the inteſtate's, the ſecond in 1785, 
on the ſame ſhip outward bound. The ſame parties underwrote 
both the policies. 
ſolidated, Nathan Modigliani was made Defendant in the for. 
mer, and: Hannanel Modigliani in the latter. The firſt came on 
to be tried at Guildball at the fittings in Hilary Term laſt, when 
on application from the Defendant's attorney, the cauſe was put 
off to a future time, on his conſenting to pay the Plaintiff the 


coſts of the day; and an order of N Prius for that purpoſe, 


was afterwards made a rule of court. | 

The action on the ſecond policy, was to have been tried at the 
fittings after Hilary Term, but the Plaintiff withdrew the re- 
cord, and thereby became, though an adminiſtrator, (a) liable to 
pay the coſts of the action. 

The coſts of the firſt action, having been taxed and ed to 
the Plaintiff, a rule was granted to ſhew cauſe why the protho— 
notary ſhould not review his taxation, and why the colts which 
ſhould be taxed and allowed to the Defendant in the ſecond 
action, ſhould not be ſet off againſt thoſe taxed and allowed to 
the Plaintiff in the firſt, 

Againſt which, Bond and Le Blanc, Serj's. ſhewed cauſe. They 
urged, that the coſts in one action could not be ſet off againſt 
thoſe in another, where there were different Defendants. If the 
Defendant had been the ſame in both, it would alter the caſe ; 
but coſts due from A. to B. ſhall not be ſet off againſt thoſe due 
to A. from C. This would not be authoriſed by the ſtatutes 


of ſet-off; and the Court will not interfere and create a ſet- off 


which thoſe ſtatutes do not allow : eſpecially as it would tend 


to take away the attorney's lien, 
Lawrence, Serj*. was ſtopped by the Court, who ſaid, that it 


had been decided in the caſe of (5) Schoole v. Noble and others 
in this Court, that an attorney had only ſuch a lien on the 


(a) Ante 23. 


(% Centra 2 Cromp. Prad. 476. Ns. Therefore? 


coſts 


The actions on each, being reſpectively con- 


ic. 
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coſts, as were ſubjeR to the equitable claims of the parties in 
the cauſe, In this caſe, it was conſiſtent with juſtice to allow 
the ſet off, as the Defendant Nathan Modigliani, was a party to 
both actions; in one, being made Defendant on the record, in 
the other, being within the rule to conſolidate, 


Rule abſolute. 


HuBBaRD ov Packco. 


Rule was granted to ſhew cauſe, why the Defendant 

ſhould not be diſcharged on entering a common appear- 
ance, and the bail bond given up to be cancelled, on the inſuffici- 
ency of the affidavit to hold to bail, which ſtated that the De- 
fendant was indebted to the Plaintiff in 23. and upwards 12 
trover.” This, Runnington, Serj*. who obtained the rule, (aid 
was not ſufficiently poſitive, according to the ſtatute (a). 

Le Blanc Serjt. ſhewed caule, arguing that the affidavit would 
clearly have been good, if it had ſtated the Defendant to have 
been indebted *©* for goods converted,” Sc. and trover neceſſari- 
ly implied a converſion. This caſe differed from that of an 
affidavit, ſtating a Defendant being indebted ** upon promiſes” 
becauſe promiſes may be of various kinds, and therefore the 
general expreſſion * upon promiſes” was not ſufficiently cer- 
tain. But | 

The Court ſaid, that in an affidavit to hold to bail, a word fo 


technical as 7rover ought not to be uſed. 


Rule abſolute. 
(a) 12 Geo.1. c. 29, 


DowsoN v. SCRIVEN. 


HIS was an action for money had and received, tried at 
Northampton, before Mr. Juſtice Jidn, at the Summer 
Aſſizes 1788. when a verdict was found for the Plaintiff, ſub- 
ject to the opinion of the Court on the following cale 
On the 17th of Auguſt 1786, an advertiſement appeared in 
the Racing Calendar, giving notice, that on the 29th of that 
month, © a gentlemen's ſubſcription purſe of 50 J. would be 


whether all the monty paid at the entering each horſe, is to be conſidered as entrance money 
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is bad. 
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Where by 
the terms of 
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Gn the con— 
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will put ſuch a conſtruction on the terms as will include the avbale in the detcription Of entrance money 


te be given to the ſeecud beft hor/e, being molt agreable to the Stat, 13 Geo. 2. 
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ce run for in Northampton Field, by any horſe, &c. to pay 51. 


entrance, and if a ſubſcriber, to pay one guinea, or 4 non-ſub. 
* ſcriber to pay three guineas into the hands of the clerk of the 
te courſe, (the Defendant) or double at the poſt, Gc.“ 

« The entrance money each day to the ſecond beſt horſe, and to run 
66 according to ſuch articles, as ſhall be produced at the time of 


$6 entrance.” 
No leſs than rb ee reputed running horſes, to ſtart each 


day; if but one horſe enter for the gentlemen's purſe, to have 
“ 101.; if two, eight guineas each- If but one enter for the 
„ town purſe, to have 10 guineas, if two, five guineas each, 
and their entrance money again. The winner each day to pay 
& F200 guineas to the clerk of the courſe, &c. 

In conſequence of this advertiſement, the Plaintiff ſent a 


horſe to be entered. At the time of the entrance, the articles 


for the regulation of the courſe were referred to, which amongſt 
other things directed, the horſes “ to carry weights, and obſerve 
every article expreſſed in the advertiſement ; the Jecend beſt horſe to 
have the flakes, being the crowns paid for entrance.” 
Three other horſes were entered beſides that of the Plaintiff, 


and the owner of each paid at the entrance 5 5., and three 


guineas into the hands of the Defendant as clerk of the courſe. 
The race was run, and the Plaintiff's horſe was ſecond beſt 
whereupon the Defendant tendered him 14. as the entrance 
money, being 5s. for each horſe. But the Plaintiff inſiſted that 
he was intitled to the 12 guineas paid into the hands of the De- 
fendant, z. e. three guineas for each horſe. | 

Cockell, Serj: for the Plaintiff, This cafe depends on the con- 
ſtruction of the articles for the regulat! on of the courſe, as ap- 
plied to the ſtat. 1,3 G.. 2. c. 19. which in the ſecond ſect ion 
enacts that no plate, Sc. thall be run for, by ary horſe, &c. 


, unleſs ſuch plate, &c. ſhall be cf the full, real, and in' rinſic 


value of fifty pounds or upwards,” and in the 7th ſection, 
„that all and c: ery ſum or ſums of money, 19 be paid for entring 
„of any horfe, &c. to ſtart or run for any plate, Sc. ſhall go and 
* be paiato rere, Li borſe, Ce. which ſhall ſtart or run 
% for ſuch plate, Cc. ‚ 

The object of this ſtatute was rl, to prevent races f:om being 
run for ſmall ſums which had become a national grievance ; 29:Y, 
to encourage the breed of horſes. The Court therefore will en- 
deavour to advance the remedy, by giving full operation to the 
ſtatute. The queltion then is, w hether the three guineas paid 

Ee by 
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by each horſe, were neceſſary to enable them to ſtart; ſince if they 
were, they muſt be paid to the ſecond beſt horſe, the 7th ſection 
ofthe ſtatute being directory, that the money ſhall be paid. 

If the money were given for the purpoſe of qualifying the 
horſes to ſtart, and without payment, no horſe were permitted to 
ſtart, it is immaterial by what denomination it is called: the 
amount of all and every ſuch ſums of money is directed by the 
ſtatute to be paid to the ſecond beſt horſe. If the act be not con- 
ſirued in this manner, it might be altogether evaded, by making 
payment for this purpoſe, under a different name. Taking 
the advertiſement and articles together, the Plaintiff is intitled to 
the whole money. The advertiſement is, © to pay 5. en- 
% trance, and if a ſubſcriber one guinea, or a non-ſubſcriber 
« three guineas, into the hands of the clerk of the courſe, or 
% double at the poſt.” By fair conſtruction of this ſentence the 
whole is to be confidered as entrance money, the words cannot 
in any way be tranſpoſed to vary the meaning. The paying 
double at the poſt, ſhews it muſt be to enable the horſes to ſtart. 
For what other purpoſe could it be paid? It was not for the 
clerk of the courſe, for the winner was to pay two guineas to 
him. It is ſaid, that * the entrance money ſhall be paid to the 
ſecond beſt horſe,” but not that the entrance money was the 55. 
The horſes were alſo ©* to run according to articles to be pro- 
duced,” This exprefiion can only refer to ſuch regulations as 
reſpe& time, place, diſtance, and the conduct of the riders, but 
was not deligned to counteract the terms of the advertiſement. 
The articles indeed recognize the advertiſement, when they di- 
rect that the horſes ſhall “ carry weights, and obſerve every 
article expreſſed in the-advertiſement.” If only two horſes ap- 
pear to ſtart, the entrance money is to be returned; does this 
mean only the 5s., or the whole they paid at the time of en- 
tring? If the articles be explained differently from the adver- 
tiſement, it would occaſion a fraud on thoſe who ſend their 
Horſes to enter, on the faith of the advertiſement. Although it 
is ſaid that the ſecond beſt horſe ſhall have the ſto kes, being 
tbe crowns paid for entrance, yet there are no words to reftrain 
the ſecond beſt horſe from having the guineas. The crowns are 
given by the words of the articles, and the law appropriates the 
Iemainder, 

Lut though the words ſhould be equivocal, the Court will 
give them a conſttuction mot agreable to the rales of law, 
Then the a of parliament mul decide, which is to be taken 

ſtrictly, 
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. ſtrictly, being . the public benefit. If the 12 guineas be 


deducted, it will not be a race within the ſtatute, but for leſs 


_ than the bond fide ſum of 50/4, and will therefore be void, and a 


penalty incurred. 


Lawrence Serj* for the Defendant, argued that the articles and 
advertiſement made but one contract, the one being to be ex. 


. plained by reference to the other. By the articles the ſecond 


beſt horſe was to have the ſtakes, being, the crowns for entrance. 
this proves that the crowns were conſidered as the only entrance 
money. The advertiſement was ambiguous, till thus explained 
by the articles. The Plaintiff entered his horſe with a view only 
to the 5 s., as entrance money, and took his chance for the whole 


50 J. As to the act, tho' it was paſſed to produce beneficial effects 


to the public, yet it was alſo meant for the benefit of the 
* party, and gui/que foteſi renunciare juri pro ſe in roducto. 

Lord LouGnBoRoun.—The Plaintiff in this caſe founds his 
right to recover, on the advertiſement, by the terms of which, 
each horſe was to pay 5s. entrance, and one guinea if a ſub— 
ſcriber, if a non-ſubſcriber three guineas. This advertiſement 
refers to certain articles which are called in to explain it, But 
the validity of them depends on the act of parliament; the par- 
ties cannot put a ſenſe on the articles repugnant to the law. I 
do not think it a queſtion of grammatical conſtruction; by what- 
ever name the money is called, it was in fact entrance money, 
fince it was neceſſary to be paid, in order to enable the horſe to 
ſtart. Now the act directs that the entrauce money ſhall be paid 
to the ſecond beſt horſe; hut the act would be evaded if this 
were holden not to be entrance money, and the articles were to 
give a different ſenſe to the advertiſement. 


GovuLD, J. of the ſame opinion. 

HEATH, of the ſame opinion. If the three guineas in the ad- 
vertiſement were explained by the articles, not to be entrance 
money, there would be a fraud on the act, which has been con— 
ſtrued ſoſtrictly, that where a cup of 50 /. value was to be run for, 
it was holden, that the value mutt be excluſive of the workman— 


ſhip. Beſides, the {ſecond beft horſe was to have a prize; but 


if-this were not entrance money, the prize would be, that he 

would pay three guineas and win only twenty ſhillings, 
WiLsoN, J.— If we conſtrue theſe articles to mean, that the 

three guineas for each horſe, were to be deducted from the ſub— 


tics 


: 
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ties liable to penalties to the amount of 200 J.; we muſt there- 
fore take it, that they intended to do what the law allowed. 
Poſtea to the Plaintiff. 


J?x1ELDVY WEeEKks and Another. 


OOKE, Serj** moved for a rule to ſhew cauſe, why the 
prothonotary ſhould not review his taxation of coſts, on the 
following circumſtances. 

In Michaelmas term laſt, a rule for judgment as in caſe of a 
nonſuit was obtained by the Defendant, the Plaintiff not having 
proceeded to trial at the aſſizes at Glouceſter, according to a pe- 
remptory undertaking, On taxing the colts, the prothonotary 
refuſed to allow the expences which the Defendant had incurred, 
in attending at the aſſizes, ſubpenaing witneſſes, feeing couaſel, 
Ce. in expectation that the Plaintiff would try the cauſe; and 
the reaſon of his refuſal was, that no notice of trial had been 
given. | 
In ſupport of the motion, Rooke cited 2 Barnes 252., and 
ſaid, that as the Plaintiff had peremptorily undertaken to pro- 
ceed to trial at the aſſizes, the Defendant was under the neceſſity 
of attending, and being ready prepared with his witneſſes and 
counſel. But, 

The Court refuſed the rule, ſaying it was the ſettled practice, 
that notwithſtanding a peremptory undertaking to try, it was 
neceſſary to give notice of trial ; without which the Defendant 
was not bound to take the ſteps, which he had taken in this 
caſe. 


Wyaarts v. FULLER. 


Cc KELL Serjt. obtained a rule to ſhew cauſe, why the 
capias ſhould not be ſet afide, together with all the ſubſe- 
quent proceedings, for the following irregularities, viz, That 
the ſervice of the writ was after the date of the return, and that 
there were not 15 days between the fee and return. Theſe 
were holden to be irregularities. 
But Marſhall Serj ſhewed for cauſe, that the Defendant had 
taken the declaration out of the othce; which, he contended, 
was a waiver of all preceding irregularity. 
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Although the 
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to trial. 
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cable, and 
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The Court — of this opinion, diſcharged the rule with 


colts. 1 


BR OW NE 0. . DEN and Others. 


H1S cauſe being at iſſue, the parties ſubmitted to arbi— 

tration. The arbitrator awarded to the Plaintiff 241. 
damages, and the cofts. by him ſuſtained in the ſaid action to be 
taxed by the proper officer.” 

The prothonotary having refuſed to allow the coſts of the re- 
ference, or any other, except thoſe of the action, as between 
party and party; Coc tell Serjt. moved for a rule to ſhew cauſe 
why he ſhould not tax and allow the coſts of the reference, to- 
gether with the colts of the action, as between attorney and 


client. 


But the Court ſaid there was no precedent, for the coſts of the 
reference to be included in an award of coſts of the action; and 
having examined the award, the words of which were as above 
Rated, held that thoſe words were confined to the coſts of the 
action, and therefore 


Refuſed the rule. 


Do E on the ſeveral Demiſes of Bu RK ITT and Ux, 
and Others v. CHAT MAN. 


HIS was. an ejedtment, tried at King ſton, at the laſt aſſizes, 
when a verdict was found for the Plaintiff, ſubject to 
the opinion of the Court, on the following caſe: 


Mary Chapman, ſpinſter, on the 29th of June 1778, made her 
will, duly executed for paſſing real eſtates, and thereby gave, 
deviſed, and bequeathed all and every the real eſtate or eſtates, 
which ſhe was any ways ſerſed of, intereſted in, or intit'ed unto, late 
the eſtate of ⸗Villiam Newſen, to Charles Darby, and Join War- 
ner, for and during their natural lives, and the life of the longer 
liver of them, and after the death of the ſurvivor of them, ſhe 


gave and deviſed the ſame unto Viliam SIO his heit 


and aſſigns for ever. 


plied to perſonal property alone. 
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She alſo gave, deviſed, and bequeathed, a meſſuage at CG, 
unto her couſins Anthony Chapman, and Richard Chapman, their 
heirs and aſſigns for ever, to hold as tenants in common, and 
not as jointenants. 

She alſo gave and deviſed unto Catherine Chapman, for and 
during the term of her natural life, another meſſuege in Chert- 
ſey, and after her deceaſe, the gave and deviſed the fame unto the 
aid Anthony Chapman, for his life, and after his deceaſe, ſhe 

ave and deviſed the ſame to her couſin George Eves, his heirs 
and aſſigns for ever. 


wards deviſed and bequeathed as follows: 

All the reſt and ręſidue of my eſtate, of what nature or 
kind ſoever, J give, deviſe, and bequeath, unto my aunt Ca- 
therine Chapman, for, and during the term of her natural 
life, and after her deceaſe, my mind and will is, and I do hereby 
direct, that the ſame and every part thereof, be equally divided 
between my ſaid couſins Catherine Burkitt, Ann Hods fon, El 
zabeth Hobſon, and Rebecca Maynard, and the child of my late 
couſin Sarah Hodg ſon, ſhare and ſhare alike ; and in caſe either 
of them my ſaid couſins ſhall happen to die, before be, fhe, or they 
ſhall be intitled to have and receive, bis, ber, or their aid 
ſhare, the child or children of either of my faid couſins jo dy- 
ing ſhall fland in the place of bis, her, or their parent, and 
have ſuch ſhare, as his, ber, or their parent would have teen 
intitled to; and I direct, that the ſhare which the child of my late 
couſin Sarah Hodg fon, and alſo the ſhare or ſhares, of 15 
children of either of them my ſaid couſins jo dying as aforeſaid, 
ſhall be paid to the guardian of ſuch child or children, and th: 
receipt of ſuch hun. ſhall be a ſufficient diſcharge for the 
Jame, 

The teſtatrix then gave to John T hody Hod ſon, the child of 
her couſin Sarah Hodg fon, the ſum of 501. over and above what 
he might be intitled to; and appointed Anthony Chapman exe- 

| cutor of her will. 

She died ſoon after making the faid will, ſeiſed of eight 
acres of freehold, and four of copyhold lands of inheritance, 
in the pariſh of Chertſey, which were the lands in queſtion, 
8 and not particularly deviſed by the will, She duly ſurrender- 
g ed the copyhold to the ule of her will. 

. Anthony Chatman named in the will, the Defendant in the 
preſent action, was her heir at law. 
* The 


She then gave ſeveral pecuniary and ſpecific legacies, and after- 
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The teſtatrix's aunt Catherine died after the teſtatrix, and 
during her life enjoyed the land in queſtion. 

Thomas Burkitt and Catherine his wife, Anne Hodgſon widow, 
William Hobſon, and Elizabeth his wife, Elizabeth Maynard an 
infant, the only child of Rebecca Maynard deceaſed, and who 
died after the teſtatrix, (which ſaid Catherine, Anne, Elizabeth 
Hobſon, and Rebecca, were the couſins of the teſtatrix, named 
in the reſiduary clauſe,) and John Thody Hodg ſon an infant, the 


only child of the teſtatrix's late couſin Sarah Hodg jon, (allo 


named in the refiduary clauſe,) were the leſſors of the Plaintiff. 


The queſtion was, whether they were intitled to recover the 
abovementioned eight acres of freehold, and four of copyhold 
lands of inheritance ? 
 Runnington, Serj*. on behalf of the leſſor of the Plaintiff, made 
two queſtions. 1. Whether it was not the intention of the 
teſtatrix to paſs all her property? 2. Whether lands not ſpeci- 
fically deviſed ſhould not paſs under the reſiduary clauſe ? The 
affirmative of both theſe queſtions was clear. I he teſtatrix takes 
notice of all her relations. She gives an eſtate for life to Charles 
Darby and Fobn Warner, with remainder to William Dobſon in 
fee. She alſo gives a meſſuage at Chertſey to her coulin Anthony 
Chapman and Richard Chapman as tenants in common. Here 
were two inſtances of her particular bounty. The only lands 
not ſpecifically deviſed were about eight acres, which muſt be 
taken to paſs by the words ** all the reſt, and reſidue of my 
eſtate of what kind ſoever and be equally divided between her 
couſins ; both becauſe it was evidently her defign not to die in- 
teſtate as to any of her property, and becauſe thoſe words are fo 
comprehenſive as to include all of which ſhe was poſſeſſed. 
That the word eſtate will paſs a fee-fimple is too well eſtabliſh- 
ed to be diſputed. 3 Mod. 45.—6 Mod. 106.—2 Vern. 564. 
Prec. Chan. 264.—2 P. Wms. 525.—1 Term Rep. B. R. 411. 


2 Term Rep. B. R. 656. & Tilly v. Simpſon there cited. 


Lawrence, Serj*, for the Defendant admitted the rule of law, 
that the word ** eſtate” was ſufficient to paſs a fee-fimple, un- 


leſs reſtrained by other words; but contended that the intention 


of the teſtatrix was to give her perſonal eſtate only to her couſins 
by the refiduary clauſe. The heir at law is not to be deprived 
of his inheritance, except by expreſs words, or neceſſary impli- 
cation. Where words are uſed, which may be applied indiffcr- 
ently, e either to real or perſonal property, they ſhall not be ap- 

4 plied 
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plied to real, to the diſheriſon of the heir. 12 Mod. 592. Asto 
the argument that it was not the intent of the teſtatrix to die 
inteſtate as to any part of her property, there is no introdue- 
tory clauſe from which ſo much is to be collected. Nor 
does it appear, that her deſign was to divide all her property 
equally among her relations; becauſe the value of it is not af- 
certained. When ſhe meant to give a real eſtate, ſhe uſed 
technical terms for that purpoſe. She deviſes the real eftates 
of which ſhe was ſeiſed, to Charles Darby and John Warner, 
for their lives; and after the death of the ſurvivor of them, to 
Feobn Dobſon his heirs and aſſigns for ever. She alſo gives a meſ- 
ſuage at Chertſey to Anthony Chapman and Richard Chapman 
their heirs and aſſigns for ever, to hold as tenants in common, 
and not as jorntenants, Theſe are phraſes peculiarly appli- 
cable to real property. She then comes to diſpoſe of her 


perſonalty, for which purpoſe the clauſe is introduced on which 
the queſtion ariſes. If this clauſe had ſtopped at the words 


« eſtate, &c. to Catherine Chapman” it would certainly be a 


deviſe of real property, but it goes on to direct that the ſame 


ſhall be equally divided between her couſins, and that the child 


or children of ſ1ch as ſhould happen to die, ſhould ſtand in the 
place of his, her, or their parent, and have the parent's ſhare. 


Now this could only reſpect perſonal property, ſince the children 


would inherit the parent's ſhare of a real eſtate, without any 
proviſion of this kind. Theſe ſhares are likewile to be paid to 


the guardians of ſuch children, and the receipt of ſuch guar- 
dians to be a diſcharge. Now ſuch payment and receipt are 
appropriated to perſonal eſtate. The words alſo “of what 
kind ſoever may well be ſatisfied, by being applied to perſonal 


property, which conſiſts of various ſpecies. 


Runnington was going to reply, when he was ſtopped by 


Lord LoucnBoRouGH, who faid, that as the teſtatrix had 
two kinds of eſtates, namely, real and perſonal, to which the 
words ** all the reſt of my eſtate of what kind ſoever” might be 
applied, the Court could not reſtrain the meaning of them to 
perſonal property, and negative the operation of them as to real 


eſtates, particularly as they were ſo general and comprehenfive. 


GovLD and Hearn, J. of the ſame opinion. 


Wirtsen, J. It was plainly the intention of the teſtatrix, 
not to die inteſtate as to any part of her property, fince it 
2N | appears 


226 


227 
1789. 


— 
Doe 


Vs 
CHAPMAN, 


Saturday, 
May 2 34, 


A bond 1s 
given from 
1 B. and 6 
to D. recit- 
ing, that 

«« A. having 
«<< received 

«© from D. a 
«« certain 

« ſum of 

«© money 2n 
«« the Ea/jt 

« Indies, had 
4 drawn bills 
« of ex- 

„ change 

«« there pay- 
«« able to D. 
4 on a houſe 
« in England, 
«© and that 
<< the oblie 
«« gors had 
« agreed 

c with D. if 
ce the bills 
ce ſhould not 
ebe accepi- 
« ed and 

«« paid, that 
they would 
« pay the 


% amount 


<< thereof, 
«© with in- 
« tereſt from 
the day of 
« ther re- 
« ſpective 

& gates by 
«< avay offe- 
«© nalty;“ 
with a con- 
dition to be 
void if the 
bills ſhould 
be accepted 
and paid ac- 
cording to 
the tenor 


thereof. 


On non pay- 
ment of the 
bills, D. is 
intitled to 


recover no more than the amount of them, with /ztere/? from the time of their Lecoming aue. 


CASES IN EASTER TERM 


appears on the caſe, that ſhe had ſurrendered her copy holds to 


the ule of her will. 
| Poſtea to the Plaintiff. (a) 


(a) Jide ani? 2, Dally v. King, 


Oren CHURCHILL. 


EBT on bond, dated Fort William, Bengal, March 14th, 
1787 in the penalty of 4470/. 23. 2d. of lawful mo- 

ney of Great Britain. 
| Plea, Oyer of the bond, by which it appeared that the De- 
fendant, Walter Cleland, and Daniel Stewart were jointly and 
ſeverally bound to the Plaintiff, 70% Orr captain in the mili- 


tary ſervice of the United Company of merchants of England 


trading to the Eaſt Indies, on their Madras eſtabliſhment, 
Oyer alſo of the condition, which was as follows, | 

«© Whereas the above bounden Halter Cleland, hath received 
*« from the above named John Orr 601% ſtar pagodas of law- 
* ful money of Madras, for which he was to have obtained and 
* given to the ſaid Jobn Orr, bills of exchange to be drawn by 
* the right honorable the governor in council of Fort William 
tin Bengal aforeſaid, upon the honourable court of directors of 
e the ſaid united company of merchants of England, which bills he 
e hath not obtained or given, but inſtead thereof hath granted 
& two ſets of bis own private bills upon Meſſ“ Baillie, Pecocb, 
* and Co, payable to the order of the ſaid John Orr, in man- 
ener herein after mentioned; that is to ſay, one ſet in triplicate 
dated Calcutta, Fanuary 29th 1787, for 2044/1. 35. 4. 
* payable 365 days after fight thereof, and the other ſet in tri- 
„ plicate, bearing even date with theſe preſents, for 19o/. 18s. 
* 9d. payable four months after fight thereof; and 79 /ecure 
* the due acceptance and payment ef ſuch bills reſpectively, they 
* the ſaid Henry Churchill and Danzel Stewart have propoſed, 
* and undertaken to become bound together with the ſ:id 
% Walter Cleland ; and that in the event of the ſaid bills or 
* either of them being proteſted for non-acceptance and nine 
© payment that they the ſaid Walter Cleland, Henry Churchul, 
% and Daniel Stewart, or one of them, their or one of their 
* heirs, executors, or adminiſtrators, ſhall and will on pro- 
% ducing to them or either of them ſuch bill with its proteſt, 
« well and truly pay to the ſaid Yobn Orr or his order, if de- 


& manded 
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e manded in England, the full amount of ſuch bill or bills, 
« which ſhall be ſo protelled, together with intereſl thereupon, of 


« 5 J. per centum per annum, From the day of the date or dates of 
« ſuch bill or bills, up to the day of ſuch payment ** by way of pe- 
« xalty;” and if demanded in Iadia, then the full amount of ſuch 
« hill or bills in Pagodas, at an exchange of ſeven ſhillings and 
« four pence, for each Pagoda, with an intereſt thereupon of 10 
« per cent. per annum, from the date or dates of ſuch bill or bills 
« ypto the day of ſuch payment; and with which propoſal and 
« undertaking the ſaid '/o0bn Orr is ſatisfied. The condition 
te therefore of this obligation is ſuch, that if the aforeſaid bills 


« of exchange ſo drawa by the ſaid Malter Cleland, upon Meſlrs. 


« Baillie, Pocock, and Company, merchants in Londen, ſhall be 
« duly and faithfully accepted and paid according to the tenor there- 
« of reſpectively, ten this obligation ſhall le void and of no effect, 
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„ otherwiſe the ſame ſhall be, and remain in full force and . 


«© virtue.” Which being read and heard, the ſaid Henry faith, 
that the ſaid John ought not to have or maintain his aforeſaid 
ation againſt him, becauſe he faith, that he the ſaid H-nry, be- 
fore the ſuing forth of the original writ of the faid 7obn on this 
behalf, to wit, on the 16th day of O#ober, in the year of our 
Lord 1788, at London aforeſaid, in the pariſh and ward afore- 
ſaid, (one, to wit, the third of the ſaid ſet of bills of exchange 
in the ſaid condition mentioned, to be granted in triplicate for 
190/. 185, 9d. being then and before that time proteſted for 
non-acceptance, and non-payment, thereof,) did upon producing 
to him ſuch bill with its protelt, well and truly pay to the ſaid 
Fobn, (the ſame being then and there demanded in England,) the 
full amount of ſuch bill ſo proteſted, together with zntere/? 
thereupon, of 5 per cent. per annum, from the day of the date of ſuch 
bill, up to the day of ſuch payment ** by way of penalty,” accord- 
ing to the tenor, form, and effect, of the ſaid condition; and that 
the ſaid ſet of bills of exchange, in the ſaid condition mention- 
ed to have been granted as aforeſaid, in triplicate, for the ſaid ſum 
of 2044]. 35. 4d. were not, nor were, nor was, any, or either 


of that ſet of bills of exchange preſented to the ſaid Mefirs. Baillie, 


 Pocock, and Company, in the ſaid condition mentioned, for their 
acceptance thereof, and the ſaid Meſſrs. Baillie, Pococ, and Com- 


pany, never bad ſight of the fame, or any, or either of thoſe lait 
mentioned bills, and this, &c. 2d. That the ſaid Henry, before 
the ſuing forth of the original writ of the ſaid Jon in this be- 
balf, to wit, on the 16th day of OFeber, in the year of our Lord 

| 1785, 


229 


1789. 


— 
Orr 


Vs 
| CuvkcHiLlL. 


CASES IN EASTER TERM 

1788, at London aforeſaid, in the pariſh and ward aforeſaid, (one, 
to wit, the third of the ſaid ſet of bills of exchange, in the ſaid 
condition mentioned, to be granted in triplicate, for 190/. 185. 
9d. being then, and there, and before that time proteſted for nn. 
acceptance, and non-payment thereoft,) did upon producing to him 
ſuch bill, with its proteſt, well and truly pay to the ſaid J, 
(the ſame being then and there demanded in England,) the full 
amount of ſuch bill ſo proteſted, together with intereſt there. 
upon, at 5 per cent. per annum, from the day of the date of ſuch, 
bill up to the day of ſuch payment, by way of penalty, accord- 
ing to the tenor, form, and effect of the ſaid condition; and that 
the ſaid ſet of bills of exchange in the ſaid condition mentioned 
to have been granted as aforeſaid, in triplicate, for the ſaid ſum 
of 20441. 35. 4d. were not, nor were, nor was, any or either of 
that ſet of bills of exchange, proteſted for non-acceptance, or non— 
fayment thereof, according to the tenor, form, and effect of the 
faid condition, and this the ſaid Henry is ready to verify, where- 

fore he prays judgment, Ec. | 
Replication, iſt. That the third of the ſaid ſet of bills ofex- 
change in triplicate, for the ſum of 2044/7. 3s. 4d. on the 29th of 
November, 1787, was preſented to Meſſrs. Baillie, Pocock, and 
Co. for acceptance, &c. on which iſſue was joined. 2d. That 
the ſame, on the 29th of September 1788, was duly protejied for 
non-payment thereof, &c. on which alſo iſſue was joined, After 


which the following ſuggeſtion was entered. 


% And the ſaid John for breach of the condition of the faid 
writing obligatory, ſuggeſts to the Court here, according to 
the form of the ſtatute in ſuch caſe made and provided, that the 
faid ſeveral bills oi exchange ſo drawn by the ſaid Walter Cleland, 
upon the ſaid Meſſrs. Bail ie, Pocock, and Co. merchants in 


London, were not, nor was any or either of them duly paid ac- 


cording to the tenor and effe& thereof ; and that the third of each 
ſet of the ſaid ſeveral bills of exchange, was duly preſented for 
payment to the ſaid Meſſrs. Baillie, Pocock, and Co., and being 


proteſted for non-payment thereof, was afterwards produced to 


the ſaid Henry, who then and from thenceforth, hath refufed to 
pay the ſaid bills, any or either of them, and that the ſaid 
bills ſtill remain wholly unpaid and unſatisfied.” Therefore as 
well to try the truth of the ifſues above joined, as to enquire the 
truth of the premiſes above ſuggeſted. by the ſaid John, and to 
aſſeſs what damages he hath ſuſtained, by reaſon of the breach 
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of the ſeid condition above affigned, according to the form of 
the ſtatute in ſuch caſe made and provided, the ſheriffs are 
commanded that they cauſe to come, &c. 

At the trial a verdict was found for the Plaintiff, on both the 
iſfues; an order of ii prias being made, that with the con- 
ſent of all parties, a verdict ſhould be found for the Plaintiff, for 
the tum of 1459/7. 13s. and 406. coſts ; ſubje& to the opinion 
of the Court, whether he ought to recover that ſum, or only the 
ſum of 1275 J. 16 5. 34. Ce. 

On behalf cf the Plaintiff, Runningron, and Lawrence, Serjts 
Rated the queſtion in this caſe to be, whether intereſt on the bills 
was to be charged from the day of the date, or from the day 
when they became due ? 

The Court will give every legal effect to the agreement as a ſe- 
curity for the Plaintiff. By that agreement, if the bills were pro- 
telled in England, whether it were for non-payment, or non-ac- 
ceptance, 5 per cent, was to be paid from the day of their reſpec- 
tive dates. This undertaking is expreſs, which the Court will not 
interfere to ſet aſide. So if two parties enter into an agreement 
to build a houſe, under a penalty or the like for non-perform- 
ance, in ſtrict law the whole penalty may be recovered, If this 
were 2n aCtion on the caſe the Court might meaſure the damages, 
but being debt on bond they have no ſuch power at common 
law. Though without an expreſs agreement, intereſt would 
only run, from the time of the bills being due, yet this agree- 
ment came in exprelsly to give intereſt from the date. 
The damages were thereby liquidated. There was nothing 
illegal or uſurious in the tran{aGion, and where there have 
been no ſymptoms of uſury, agreements of this kind, have 
been carried into effect by courts of law. 2 Burr. 1094. 
Dougl. (a) 376. 2 Term Rep. B. R. 52. But it was doubted 
at the trial, whether the words “ by way of penalty,” did not 
bring the caſe within the ſtatute, 8 & g V. 3. e. 11. 
that ſtatute gives a court of law the power of a court of equity 
in this reſpe&t, namely, to proportion the damages. The queſ- 
tion therefore is, what a court of equity would do on the cir- 
cumſtances of this caſe. Orr ſupplies Cleland with money, in 
order to have bills on the EH. India Company. Thoſe bills are 
not procured, but others given on a private houfe. If Orr had 
remained in Bengel, he might have required payment of his 


(a) Laſt Edition. 
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money from Cleland. It muſt be conſidered as a loan advanced, 
or that Cleland was guilty of a breach of truſt, in not perform. 
ing what he undertook. In either caſe, in point of conſcience, 
Orr would be intitled to intereſt from the time he parted with 
his money. Then he agrees to give up this intereſt, if the bills 
were paid when they became due: but if they were not paid, he 
is in that event, to have the ſame intereſt which he would 
have had, if he had not paid the money to Cleland. This is the 
meaning of the agreement, and is perfectly fair and conſcionable. 
The mere inſertion therefore of the words, by way of penal. 


* ty” would not be aground for a court of equity to interfere, 


for if thoſe words were left out, the Plaintiff would in con— 
ſcience be intitled. 1 Fern. 210. 2 Vern. 316. 3 Blac. Cem. 
432. | 
Cockell, Serjt. for the Defendant, The fituation of the parties 
is to be conſidered. Orr and Cleland were both coming to 
England, Orr was deſirous to remit money from India; his only 
object was the ſecurity of his property; provided the bills were 
good, it was immaterial to him, on what perſons they were 
drawn. Neither would Cleland have given the bills, unleſs he 
had received the money. The advantage therefore was equal to 
both parties; one had a ſafe way of bringing home his property, 
and the other had the money advanced to him. All arguinents 
then drawn from the circumſtance of the money being advanced 
to Cleland, muſt be laid out of the caſe. | 
When the bills could not be procured on the Zaft- India Com- 
pany, thoſe on Baillie and Co. were offered by C/e/and, but which 
were not received by Orr, without an additional ſecurity. The 
only intent of the parties was that Orr's money ſhould be ſaſe. 
The condition is, that the bond ſhall be void on the payment of 


the bills according to the tenor thereof reſpeCively,” all the 


reſt is mere recital. The words“ by way of penalty” were added 
in terrorem. (a) If it were meant as a ſatisfaction, or in the nature 
of liquidated damages, the penalty would have been proportioned 
to the delay of payment. If it were ſtrictly conſtrued by the delay, 
of one day only, it would be forfeited, as much as if the delay 
had been for any longer time. It was not the deſign of the agrte- 
ment, that Orr ſhould have any extraordinary advantage: he 
was only to have his money when it was due; but not to receive 
intereſt in the mean time. The intent of the parties therefore 
muſt prevail; the money being paid to the Plaintiff, the for- 


(a) Vide 2 Term Rep. B. R. 32. i 
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feiture is ſaved, the only object of which was to ſecure that pay- 
ment.” 

The Court took time to conſider till this day, when judgment 
was delivered as follows, by 

Lord LouGnBI2ROUGH,—We are all agreed in this caſe, in 
which the queſtion is, whether the verdict ſh1ll be entered for 
the whole ſum at which the damages are afſeſſed by the conſent 
of the parties, namely, 1459 J. or 1275 J. 36s. 3 d. the difference 
of the two ſums being owing to the computation of intereſt from 
the date of the bills of exchange. It was argued that the verdict 
ought to go to the full extent, becauſe by agreemen: of the par- 
ties, the damages were liquidated, and that this was not in the 
nature of a common penalty, but the damages being aſcertained, 
neither a court cf law nor of equity would relieve. 

But I do not go on the denomination given by the inſtrument, 
for whatever that may be, in this caſe there could not by any 
poth bility bave been an agreement for liquidated damages; which 
can only. be, where there is an engagement for the performance 
of certain acts, the not doing of which would be an injury te 
one of the parties; or to guard againſt the performance of acts, 
which if done would alſo be injurious. In ſuch caſes aa eſti- 
mate of the damages may be made by a jury, or by a previous 
agreement between the parties, who may foreſee the conſequen- 
ces of a breach of the engagement, and ſtipulate accordingly. 
But where the queſtion is concerning the non-paytment of money 
in circumſtances like the preſent, the law having by poſitive 
rules fixed the rate of intereſt, has bounded the meaſure of de- 
mages: otherwiſe the law might be eluded by the parties. It 
may often indeed happen, that the damages ſuſtained by a party 
contracting, by the non-payment of money at the time agreed 
on, may by the particular arrangement of his affairs, be greater 
than the compenſation recovered, by computing the intereſt : but 
where money has a real rate of inteseſt and value, the other party 
is not to be compelled to pay more than the law has declared to 
be ſuch rate and value. In this tranſaRion, the money was not 
a loan to the Defendant, to remain in his hands in Tadla, and be 


're-paid to the Plaintiff, at certain ated times; but it was 


paid merely for the purpoſe of being remitted to Europe. That 
it was ſo paid, clearly appears from that part of the agreement, 
which provides, that if the bills were ſent back Unpaid to 
India, the amount of them ſhould be paid to the Plaintiff” in 
Pagodas, at an exchange of 7 5. 4d. for each Pageda, and 10. 

3 | per 


232 


1729. 


— — 


Ozrn 
. 
Cununcniti: 


Org 
*. 
CHURCHILL 


Monday, 
May 25 ch. 


The Court 
will not diſ- 
charge an 
attachment 
againſt the 
Meritt for not 
bringing in 
the body ex- 
cept upon 
payment of 
the echole 
delt due aud 
colts, berond 
the /ur ſworn 
4% and in- 
dorſed on the 
writ. 


CASES IN FASTER TERM 


per cent, intereſt; which muſt be on account of the difference 


af exchange, When the Plaiatiff could not procure bills on 
the Laſt-India Company, he had others on a private houſe, and 
as a ſecurity took a bond from the Defendant with two other 
perſons, to anſwer the value of them. But for the reaſons [ 
have ſtated, we think that value muſt be calculated from the 
times when the bills became due; that the verdict mult therefore 
be reduced, and entered for the lefler ſum. 


 FowLDds U. MackinTosn. 


HE Defendant being arreſted on a capias, for“ 50 J. and 
_ upwards,” found bail, who joined with him in the uſual 
bond, in the penalty of 100 J. No bail above being put in, an 
attachment was granted againſt the ſheriff of Middleſex, for not 
bringing in the body purſuant toa rule of Court. Upon which 


a rule was obtained to ſhew cauſe why the attachment ſhould not 
be ſet aſide, on the payment of 50 J. 19s. together with coſts; 


it appearing from the affidavit of the ſheriff's officer, that he 
had tendered that ſum and the coſts to the attorney for the 
Plaintiff, who refuſed to take leſs than 68 J. 2s, 6 d. the real 
amount of the debt, | 
Againſt the rule Marſhall, Serjt. ſhewed cauſe. The queſtion 
is, to what extent the ſheriff 1s anſwerable for not bringing in 
the body? This muſt be the ſame as that to which bail are an- 
ſwerable. Before the „at. 23 Hen. 6. c. g. the ſheriff was not 
bound to take bail, unleſs the party ſued out a writ of main- 
prize. He might indeed have taken bail, but he was obliged at 
his peril to produce the body at the return of the writ ; otherwiſe 


he was guilty of a contempt, for which he was amerced. Since 


that ſtatute, the ſheriff is bound to let the party to bail, if good 
bail be tendered ; but he is not obliged to take bad bail, and is 
therefore till required to have the body in Court at the return 
of the writ, as at common law. If the Defendant be arreſted 
and admitted to bail, the Plaintiff has his option, either to 
have an aſſignment of the bail bond, or if he diſlikes the ſureties 
taken, he may proceed againſt the ſheriff to compel him to 
bring in the body; or rather, to put in and juſtify good bail 
to the action, which is equivalent to bringing in the body. 
If the Plaintiff accepts an aſſignment of the bail bond, he ad- 


mits the ſufficiency of the ſureties, and waives his remedy againſt 
h | 3 the 
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IN THE TWENTY-NINTH YEAR OF GEORGE III. 
the ſheriff, If the Plaintiff choofes to proceed againſt the ſhe- 


riff, he obtains an order upon him to return the writ, who may 
then either refuſe to return it, or return non eſt inventus, or cept 
corpus, If he refuſe to return the writ, the Court will grant an 
attachment againſt him, and amerce him for his diſobedience, 
If he return non eff inventus, the Plaintiff may bring an action 
againſt him for a falſe return, and recover the whole debt. If he 
return cepi corpus, the writ and return being filed of record, the 
Plaintiff may ſerve him with a rule to bring in the body, at the 
expiration of which, if good bail be not put in and juſtified, 
(which is equivalent to bringing in the body) it will then ap- 
pear that the ſheriff has not only diſobeyed the writ, but alſo 


the order of the Court; and accordingly the Court will attach 


him, and amerce him at their diſcretion, for his diſobedience of 
the writ, and contempt of the Court. But in ſuch caſe, the 
object is that the Plaintiff ſhall be ſatisfied ; this is the meaſure 
of the puniſhment. The queſtion then is, what ought to be 
deemed a ſufficient ſatis faction to the Plaintiff? It ſeems, that 
the ſheriF ought to be liable to the ſame extent as the bail, be- 
cauſe as he is bound to take good and ſufficient bail, he is an- 
ſwerable for their inſufficiency. It would be alſo abſurd to ſay, 
that the Plaintiff has his option either to proceed on the bail 
bond, or againſt the ſheriff, if the latter remedy were not as ex- 
tenſive as the former. But it has lately been decided in this 
Court (a), that the bail are liable to the full extent of the pe- 
nalty of the bail bond, to ſatisfy the debt really owing to the 
Plaintiff, If the ſheriff had done his duty, good bail would 
have been put in and juſtified, from whom the Plaintiff would 
have recovered his whole debt and coſts. But the ſheriff has 
taken upon himſelf to compromiſe the Plaintiff's cauſe, and ſay 
what ſum he ought to recover. It would hold out a great temp- 
tation to perjury, if the Plaintiff were to loſe a part of his juſt 
demand, by his moderation and caution in ſwearing to it. If 
the ſheriff has taken ſufficient bail, he is ſecure, they being 
anſwerable to him: if they be inſufficient, he ought to be an- 
twerable to the Plaintiff for their inſufficiency. In this cale, 
the ſheriff's officer had notice how much was really due; but 
the ſheriff was liable without ſuch notice. The officer adds 
19 5. to the ſum ſworn to, in order to ſatisfy the word ** up- 


wards,” but he had no right to decide, how much above 5o /. 
was due. 


(a) Mit. he. v. Gilbons, ante 76. 1 Barnes 74. 
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Bond, Serj:. on the part of the ſheriff, ſaid that there was no 
authority decided on this point, which was new. The caſe of 
Mitchell v. Gibbons proves only to what extent bail are liable, 
but does not affect the ſheriff. In this caſe the ſum ſworn to 
had been tendered with the coſts, which ought to be deemed 
latisfactory, By the ſtatute 12 Ges. 1. c. 29. the ſheriff is pro- 
hibited from taking bail for more than the ſum ſworn to. 

Lord LouGxBoRouGHn.—lt would be ſtrange if the ſheriff 
ſhould be allowed to put himſelf in a better fituation than the 


bail. The caſe of Mitchell v. Gibbons was determined on con- 


nderation, and on the practice eſtabliſhed for a length of time, 
I do not ſee how the ſituation of the ſheriff in this reſpeR, is to 
be diſtinguiſhed from that of the bail. | 

GovLD, J.—By the courſe of this Court, where a party 
comes himſclf and enters into a recognizance with the bail, he 
is bound in double the ſum, and each of the bail in the ſingle 
ſum ; then each is liable to the full extent; and the ſame rule 
ſhould prevail in bail bonds taken to the ſheriff. 

HeaATH, ].—Of the f:me opinion. 

WiLsoN, }.—The ſheriff may if he pleaſes bring in the body; 
he ought to put the Plaintiff in the ſame ſituation as if good 
bail were put in and juſtified, If he does not return the writ 
and is attached for contempt, he ſhall not put the laintiff ina 
worſe fituation. Nor can the Plaintiff otherwiſe recover the 
remainder of his debt. 

The Court then ordered, that the rule for ſetting aſide the 
attachment ſhould not be diſcharged except on payment of the 
whole debt and coſts, together with the colts of the application, 


Crark v. NORRIS and his Wile. 


OTH the Defendants being joined in the writ, the huſband 
entered an appearance for himſelf only. The Plaintiff 
afterwards ſigned judgment for want of a plea, without making 
a demand of a plea. For which irregularity Lawrence, Serj". 
moved to ſet aſide the judgment. | 
Marſhall, Serj*. contended that the judgment was regular, 
becauſe the huſband not having appeared for himſelf and his 
wife, as required by the notice affixed to the proceſs, it was the 
ſame as if no appearance had been entered, and therefore no 


demand of a plea was neceflary. | 
4 >. 2_ 
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But the Court held the judgment to be irregular, and there- 
Fore made the rule abſolute to ſet it aſide. 


BV ERS Widow v. DOB RE x. 


SSUMPSIT for the uſe and occupation of a ſhop, count- 
ing-houſe, and chambers, part of a mefſu2ge, with the 
appurtenances, Cc. Quantum merui. money paid, laid out, and 
expended—money lent and advanced—money had and received. 
Damages 200 /. | 

Plea in abatement, ** That the promiſes, Cc. if any, were 
made by the Defendant and one George Betbell jointly, and not 
by the Defendant only, &c.“ 

Replication, that they were made by the Defendant only, 
and not by him and the ſaid George jointly, &c. on which iffue 
was joined, and a verdict found for the Defendant, 

The material facts of the caſe were theſe. 

By articles of partnerſhip entered into in 1774, between 
David Humphries of the one part, and Richard Byers (huſband 
of the Plaintiff), John Dobey (the Defendant), and George Be- 
thell of the other part; it was agreed, amongſt other things, 
that Byers, Dobey, and Bethell, ſhould carry on in partnerſhip 
the trade of a hoſier for 14 years, and purchaſe the ſtock in trade, 


utenſils and fixtures, of Humphries : that Humphries ſhould 
grant to Byers a leaſe of the houſe, Cc. where the buſineſs was 


carried on for 21 years, at the rent of 50 J. clear of all taxes, 
payable quarterly, by and out of e private caſh of Byers; in 
which leaſe, a room ſhould be reſerved for the uſe of Humphries 
during his life, and after his death, for the uſe of Byers ; that 
the buſineſs ſhould be carried on by Byers, Dobey, and Bethell, 
in the ſhop and other parts of the houſe, as it had before been 
done by Humphries : that Byers and his family ſhould live in 
the houſe : that Byers ſhould during the partnerſhip, as a com- 
penſation for the uſe of the ſhop and premiſes, be paid equally 
by Dobey and Bethell, out of their own private caſh 25 1. yearly 
by quarterly payments, and that they ſhould pay Byers a moiety 
of all taxes ve ver, for or on account of ſuch houſe and pre- 
miles: that if either of the partners ſhould die and leave a 
widow, fh2 ſhould if fhe choſe, be taken into the partnerſhip for 
the remainder of the term; that if vers ſhould leave a widow, 
and ſhe ſhould continue in the bulineis with the ſurviving part- 

ners, 
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ners, then ſbe ſhould hold the ſaid houſe upon the ſame terins an; 
conditi;ns as he would have holden it, if he had been 1iy. 
ing, Ge. 

Byers died in 1778, his widow the Plaintiff, continued in 
the partnerſhip with the Defendant and Bethell, till the expira- 
tion of-it, when ſhe brought this action, to recover 121. 10; 
half of the annual rent of 25 J. (for the uſe of the houſe, Gs. 
which was to be paid equally out of the private caſh of the De. 
fendant and Bezrhell, according to the articles), together with 
the rent for part of a year preceding the expiration of the part. 
nerſhip, and half of one moiety of the taxes, as the defendant'; 


| thare under the articles. 


A rule having been granted to ſhew cauſe why the verdict 
ſhould not be ſet aſide, and a new trial granted ; 

Bond, Serjt. ſhewed caule, and contended the words ** 70 {; 
paid equally,” made Dobey and Bethel! joint-tenants and not te- 
nants in common. This conſtruction would be put on the like 
words in a deed; and if words of grant be thus conſtrued, ſo 
alſo ought words of render. Although in wills, and deeds of 
conveyance under the ſtatute of uſes, thele words would make 
a tenancy in common, yet in deeds at common law, they make 
a jointenancy. 1 Salk. 390. Ward v. Everarg. 

Watſon, Serjt. for the Plaintiff, argued that as the money was 
agreed to be paid © out of the private caſh,” of Dobey and Bethell, 
it was to be paid by them ſeparatelv, and not out of the joint 
ſtock. There could be no joint private caſh, The expreſſion 
to be paid equally,” could only mean that each ſhould pay a 
moiety of 25 J. and the words “ private caſb, ſhew that they 
were individually anſwerable. 

Lord LouGHBoRoUGH,—lf one of them had died, would 
Byers have been intitled only to 12 J. 105.9 The intereſt in the 
trade would have ſurvived, yet according to the argument of the 
Plaintiff, though that intereſt would have ſurvived to the part- 
nerſhip, Byers would have been reduced to 12 J. 10s, It was 
in its nature, a joint undertaking. 

GoviD and HEATH, J.—of the ſame opinion. 

Witsoxn, J.—The words private caſh could only mean, that 
the rent ſhould not be paid out of the partnerſhip ſtock: but the 
contract was joint between Dovry and Betbeil as relating to a 


third per ſon. 
Rule diſcharged. 
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Woobwasb Executrix of WooDWARD. 
O this action which was brought in Michoelmas Term 
1786, for money had and received by the teftator, the De» 
feadant pleaded. 
1. The general iſſue, 2. Plene adminiſiravit. 
Catharine Simmons, in that term recovered judgment againſt her 
as executiix for /ix pounds, and plene adminijiravit except 50. 
which were not ſufficient to ſatisfy that judgment, We, 
Replication. Iſſue joined on the 1ſt. plea. As to the 2d. and 
laſt pleas, inaſmuch as the Plaintiff cannot deny the ſeveral 
matters therein contained, and inaſmuch as the Defendant hath 
not in and by her ſaid laſt mentioned pleas, Sc. denied the ac- 
tion of the Plaintiff, Sc. the ſaid Flaintiff prays judgment of 
aflets, which after ſatisfying the ſaid judgment, ſhall come to 
the hands of the Defendant, Cc. therefore it is conſidered, Es. 
But becauſe it is unknown what damages, Cc. and becaule it 
is convenient and neceſſary, that there ſhould be but one taxa- 
tion of damages in this behalf, therefore let ſuch taxation be 
ſaid until the trial of the iſſue above joined between the parties 
aforeſaid, &c. Verdict for the Plaintiff, 72 J. damages and 405. 
coſts, and 251. 10s. increaſed colts, which damages in the 
whole amount to 99 J. 106. Judgment of allets quando acciderint, 
after ſatisfying the aforeſaid judgment in form aforeſaid te- 
covered; and if the ſaid Defendaut hath not fo much in ber 
hands to be adminiſtered, the aforeſaid 40. and 25 J. 105. 
amounting together to the ſum of 27/. 105. to be levied of the 
proper goods and chattels of the ſaid Defendant, and the ſaid 
Defendant in mercy, &c, 

In this Term, a rule was obtained to ſhew canſe, why upon 
payment of coſts, the Defendant ſhould not have leave to amend 
the record, by inſerting in the 3d. ples, „ hundred and 
« four pounds inſtead of /ix pounds; aitiidavits having been 


2. That one 
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previouſly filed, of Catharine Simmons, the Defendant, and her 


preſent attorney, ſtating that the former judgment, was in ſad for 
193/. 15s, and 61. cots, that by mere miſtake of her former 
attorney, the ſum of 198 7. 15. the amount of the damages 
recovered, was omitted in the plea, and 6/7. alone ſtated, which 
was in truth only the ſum at which the coſts were taxed : 
and that it appeared from a ſearch in the office, that the judg - 
ment was entered in the docket book for 198 J. 155. by con- 

2230 feſtion. 
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feſſion. There were alſo affidavits on the part of the Plaintiff 
tending to induce a ſuſpicion that the judgment was obtained 
by colluſion. 

Adair, Serjt. now ſhewed cauſe, urging that it would afford a 
dangerous precedent, if at this diftance of time, a record regu- 
larly made up, without any error on the face of it, ſhould be al. 
tered : ſuch a proceeding, he ſaid, would tend to ſhake the cre- 
dit of all judgment ſecurities. 

The Court ſeemed to doubt, about the propriety of allowing 
the amendment propoſed; but as the ſubſtantial juſtice of the 
caſe was in favour of the Defendant, leave was given to her, 
to amend the plea, and to the Plaintiff, to reply per fraudem. 


On theſe terms the rule was | 
made abſolute, 


IS RAE I. v. DouGcLas and another. 


HE material facts of this caſe were as follow. 

The Defendants who were partners, were indebted to 
one Delvalie, a broker, in 64/7. 94. for brokerage, and Dely4ll 
was indebted to the plaintiff in 40/. on a promiſſory note, 
Delvalle afterwards applied to the Plaintiff, to lend him a fur- 
ther ſum, which the Plaintiff refuſed to advance without ſecu- 
rity ; whereupon Delvallè gave him an order on the Defendants, 
for the ſum in which they were indebted to him (Delval') for 
brokerage. This order was ſent by the Plaintiff to the Defend- 


ants, in November 1787, with a requeſt that they would ac- 


knowledge their having given him credit for it, The Defend- 
ant Douglas anſwered, that they would pay the money which 
they owed to Delvalle, to no other perſon but the Plaintiff, but 
objected to the amount of the ſum contained in the order, 
which they deſired to have rectified. Another order was then 
ſent to them, which Douglas again objected to, promiſing at the 
ſame time to pay the Plaintiff, what they really owed to. Delvalle, 
and requeſting an order to pay or give credit to the Plaintiff, 


for ſo much in their hands, as was in fact due to De/val/e. An 


order in this form was accordingly ſent them, which they ac- 
cepted : in conſequence of which, the Plaintiff advanced 70 /. 
to Delvalle ; who afterwards becoming a bankrupt, the Defend- 
ants refuſed to pay the money to the Plaintiff according to the 

2 order. 


0 
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order. On which refuſal this ation was brought. The de- 
claration contained four counts, 1. Money had and received. 
2. Money paid, &c. 3. Money lent, &c. 4. An account 
tated, Verdict for the Plaintiff; which on a former day Law- 
rence, Serj*. contended, was not ſupported by evidence under the 
form of action which the Plaintiff had choſen, and therefore 
obtained a rule to ſhew cauſe, why it ſhould not be ſet aſide, and 
a new trial granted. | 

On this day, Mr. Juſtice HzaTn, who tried the cauſe, ſtated 
the evidence, to the ſame effect as above, and cited the caſe of 
Fenner v. Mears, Hil. 19 Geo. 3. C. B. 2 Blac. 1296. 

Adair, Serj*. ſhewed cauſe, arguing that as ſubſtantial juſtice 
had been done, the Court would not ſet aſide the verdict, and 
favour an objection drawn from the ſtrictneſs ſummi juris. The 
caſe of Fenner v. Mears, muſt decide the preſent ; there is no 
difference between them, except that in one, the money was ſe- 
cured by bond, in the other it was a book debt. That was an 
action for money had and received. But clearly the verdict may 
be ſupported on the count on the mu computaſſent. The 


evidence proved, that the Defendants agreed to pay the balance 


of the account to the Plaintiff, the only doubt was, as to the 
quantum of the ſum. They were indebted to Delvall?, and pro- 
miſed to pay their debt to //-ae/. This promiſe was made on a 
good conſideration. 

_ (Hearn, J. here mentioned the caſe of Mould/dale v. Birch- 
all, 2 Blac. 820. and obſerved that the queſtion there was, 
whether an uncertain c in action could be aſſigned, not whe- 
ther the conſideration was a good one.) 

But whatever might be the effect of the aſſignment of Del- 
vall?'s debt to T/rae!, yet the Defendants had made themſelves 
liable by an expreſs promiſe, in conſideration of money ad- 
vanced by 1/rae/. The caſe therefore ſtood clear of the original 
effect of an aſſignment of a choſe in action. They undertake to 
pay the amount of unliquidated damages; they conſent to ac- 
count with the Plaintiff inſtead of Delva/l? ; the count therefore 
on the infimul computaſſent, was ſtrictly ſupported by evidence, 
There was alſo evidence of money paid to the uſe of the Defen- 
dants. 1/rael actually advanced money to Detvall?, for which 
the debt owing by the Defendants was aſſigned to him: they 
were therefore diſcharged, as far as Delvallè was concerned. 

| Lawrence, Serj. on behalf of the Defendants contended, that 
as the original debt to De/val] was for brokerage, he ought to 
| have 
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have brought the action for work and labour, end not for money 
had and received. If fo, 1/ae/ could not maintain any action, 
which Delvallèe himſelf could not. In the caſe of Fenner v. 
Mears, Cox had actually paid money to Mears, there was there. 
fore good evidence of money had and received by him. Here 
there was no money paid by the original parties; the contrac 
between them was for work and labour: if Delvall? had ever 
paid money to the Defendants, it would be a different caſe. Ay 
to the count on the :n/mul computaſſent, the form of that count 
is © that the Defendants accounted with the Plaintiff of money 
e before that time due and owing from them to the Plaintif” 
but in this caſe, there was no money due and owing from them 
to the Plaintiff; it was owing to another perſon, namely to 
Detval, As to any objection which may be made, on account 
of Delvallè having become a bankrupt, to his bringing the ac. 
tion; the caſe of Winch v. Keeley, 1 Term Rep. B. R. 619, 
is an authority to ſhew, that he might have brought it, and if 
the bankruptcy had been pleaded, he might have replied that 
before the bankruptcy, the debt was aſſigned, and that he 
brought the action, on behalf of the aſſignee. 


Lord LoUuGHBOROUGH.—T he point made at the trial was, that 
the Plaintiff had miſ-conceived his action. Now where a party 
has not the ſubſtantial juſtice of the caſe on his fide, the Court 
will not favour any action which he may bring. But where 
juſtice is clearly with him, they will, if poſſible allow him to 
maintain the action he has brought; becaule the only effect of a 
refuſal would be to make him adopt another form of action. In 
the preſent caſe, it is admitted that the Plaintiff has the Jaw 
with him in ſome action. But it has been argued, that De. 
vallè ought to have brought the action. Yet I cannot conceive 
why that ſhould prevent the Plaintiff from having his remedy. 
It was alſo ſaid, that Delvallè's action ſhould have been for work 
and labour. But to admit this, we muſt ſtrain a point, and 


ſuppoſe that Delvallè had really performed work and labour for 


the defendants, For in general, the demand which a broker 
has upon his employer, is for the difference of money on ac- 
count between them for premiums, C.; ſo that if he were to 
reſt ſolely on a count in his declaration for work and Jabour, 
without the common money counts, he would be in danger of 
a nonſuit, It was farther contended, that the money was in 
point of fact owing by the Defendants to Deſvalli, that their 


undertaking was to him, that in reality no money was had or 
| received 
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received by them to the uſe of the Plaintiff. But Delvallè had 


paid for premiums on account of the Defendants, which created 
a debt from them, and which he might have ſet off againſt any 
ſimilar demand of theirs againſt him. This debt is with the 
conſent of the partics, afligned to the Plaintiff, Douglas has 
due notice of it, and aflents ; by which aſſent he becomes with 
his partner, liable to the Plaintiff, ie makes no objection to 
an order from Delvall' to pay his money to the Plaintiff, but 
only to the amount of the ſum to be paid, Hz? inſiſts that the 
whole demanded by Delvallè was not due, and therefore re- 
quires a looſer order, on the faith that he would pay the balance : 
on his failure to pay, his promiſe attached, ſo as to make the 
Defendants liable to an action, | 

Then the queſtion is, whether when 1/-ael brings an action in 
his own name againſt the Defendants, this ſhall not be con- 
ſidered as money had and received by them to his uſe ? Now when 
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ment eſtopped, as it were, from ſaying that it was not due, I 
alſo think the action might be maintained on the acount ſtated. 
Delvallè gives an order to pay to the Plaintiff a liquidated ba- 
lance ; the only diſpute is concerning the amount of that balance. 
Douglas ſays T will pay you according to the ſum which ſhall 
appear to be due.” He is here again eſtopped from denying the 
effect of his promiſe. I am therefore of opinion, that the ver- 
dict is right, and ought not to be ſet aſide. 

GouULD, J.—This caſe is like that of a man having money 
due to me in his hands, which I order him to pay to another. 
Now it I pay money to you for another perſon, it is money had 
and received by you to his uſe. But where is the real and ſub- 
ſtantial difference, whether I in fact pay money to you for a 
third perſon, or whether I give you an order to pay ſo much 
money, to which you expreſsly aſſent? In reaſon and ſound law, 
it is money had and received to the uſe of ſuch third perſon. 
If my debtor tenders me money, which I give back to him, and 
tell him to pay to another, he then in point of fact receives mo- 
ney to the uſe of the other. But is there any real difference 
between ſuch a caſe and the preſent? As to the account ſtated, 
I think that count alſo, all the circumſtances conſidered, comes 
within the fair compaſs of the cafe ; but I have not the leaſt 
doubt as to the count for money had and received. 

HeaTH, J.—I think in mercantile tranſactions of this ſort, 


fach an undertaking may be conſtrued to make a man liable for 
money had and received, 


rg oor HE ee ee 
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Douglas had admitted the money to be due, he was that mo- 
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WiLsoN, J.—It is highly neceſſary, that the forms of actions 
ſhould be kept diſtin, Courts of juſtice have, in my opinion, 
already gone quite far enough, in extending the favourite 
count, for money had and received. But I know of no cafe, 
where they have gone fo far as to allow that count to be main. 
tained, where no money has in fact been received by the De. 
fendant, Here it by no means appears that money was had or 
received by the Detendants. I am alſo of opinion that this 
demand between the parties, being for brokerage, was from the 
nature of it, the ſubject of an action for work and labour. 
Now though it be true, that where a man is my debtor, he 


holds my money, yet I cannot accede to this as a general pro- 


poſition, that whenever a man is my debtor, I am intitled to 


bring an action againſt him for money had and received. A 


taylor might, according to this rule, bring an action for money 
had and received againſt a man, who had not paid him for a ſuit 
of cloaths. For my idea is, that where no money has been actually 


had and received, no action for money had and received can be 


ſupported. In the caſe of Fenner v. Mears, money was in fact 
received by the Defendant; there the action might clearly be 
maintained, So here it would have been proper, if it could be 
ſhewn, that money was received by Douglas to the ule of 
Delvallk. ; 

I thought it neceſſary to ſay thus much, becauſe my brother 
Gould, whoſe opinion I very highly reſpect, and whole very 
diddum would at all times make me doubtful of my own judg- 
ment, has expreſſed his ſentiments decidedly in favour of this 
count for money had and received. I do not indeed mean to 
ſay poſitively that the action will not lie, particularly as I agree 
in opinion with the reſt of the court, as to the count on the ix- 
ſimul computaſſent ; but I very much doubt the poſition, which 
has been ſo ſtrongly laid down, that the acknowledgement 
of the Defendant Douglas, of the money being due to Deſvalle 
was evidence of money actually had and 3 by him; for I am 

hi 


not inclined to favour an implication w is contrary to fact. 
| Rule diſcharged. 
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Go LLINS and another v. Mox AN and another. 


N Michaelmas term laſt, an action of treſpaſs was brought 
againſt the Defendants as officers of the exciſe, for ſeiz- 


ing a quantity of tea and other goods not exciſeable, of the 


Plaintiff; previous to which, a month's notice had been piven 
c. 70. /. 30. They 


but pleaded the general iſſue, and paid 16 /. into Court, as allowed 


Mr. Baron Perryn, who tried 
the cauſe at the laſt Aſſizes at Reading, left it to the jury to 


conſider whethet this ſum was ſufficient for the damages of the 
- Plaintiff, and if ſo, they ſhould find a verdict for the Defendants; 


which they accordingly did. 

On taxing coſts, the prothonotary allewed treble coſts to the 
Defendants, but did not ſign the allocatur, leaving it to the 
Plaintiffs, to apply to the Court, it they thought proper, for a 
rule on him to review his taxation. 

A rule was accordingly granted in the laſt term, . cauſe 
why the taxation ſhould not be reviewed by one of the protho- 


notaries, and why the coſts ſhould not be conſidered and taxed 
as fingle, inſtead of treble. 


Againſt this rule Runnington Serj*, now ſhewed cauſe; he con- 


tended that by the 24th ſection of the ſtat, 23 Geo. 3. c. 70. 


the 
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the Defendants were intitled to treble colis, The only doubt 
was on the 35d ſection, but that was explained by the 34th. 

Cockel/ Serjt. for the Plaintiff argued that by the 33d ſection, 
where the Defendants had neglected to tender amends before ac. 
tion brought, they were enabled to pay money into Court at any 
time before iſſue joined, whereupon ſuch proceedings, orders and 
judgments ſhould be had and made, in and by ſuch Court, as in 
other actions where the Pefendant is allowed to pay money into 
Court. Here the Defendants had not tendered amends before 
action brought. They were therefore to be conſidered as any 
other Defendants who had paid money into Court, and the te— 
inedy was not to be enlarged beyond the caſe. 

The Court ſaid, that it ſeemed on the true conſtruction of the 
ſtatute, that where the exciſe officers were originally in the 
wrong, (as was admitted here by paying money into Court) unleſs 
they tendered amends in time, namely, before action brought, 
they were not intitled to treble coſts; and as there was no 
tender of amends in this caſe they ought not to have more 
than ſingle coſts. | 

But the Court allo ſaid, that though at all events the officers 
of the exciſe had no right to treble coſts under this ſtatute with- 
out having tendered amends, yet whether the tender of amends 
could give them that right, was a queſtion not involved in the 
preſent deciſion, and which it would be time enough to deter- 
mine, when it actually aroſe. 

Rule abſolute without coſts. 


Hozs oOo and another v. CAMPBELL, 


N a motion of Rooke Serjt, a rule was granted in the laſt 

term, to ſhew cauſe, why a common appearance ſhould not 

be entered for the Defendant and the bail bond given up to be 

cancelled. The ground of the motion was, the inſufficiency of 
the affidavit to hold to bail; which ſtated, 

That“ Alexander Campbell, was ind:bted unto the deponent 

( Hobſon,) and to Andrew French, in the ſum of 17500 /. and 

« upwards, for principal and intereſt upon three ſeveral bonds 


« in a certain ſum,” ſtated, alſo the condition of the bond, and ** that the ſaid bills were not paid 7c his 
« knowledge cr belief, in India or elſewhere, but that they were proze/led for non- acceptance in [ncia, and were 
« ſtill unpaid.“ It was no objection to this athdavit, that it was ſtated that the bills were unpaid to the 
knowledge or be jeff of the plaintiff, But it was bad, becauſe it intreduced a naw term, not mertioned in 
the condition of the bond. But to remedy this, the plaintiff might have filed a ſupplemental affidavit. 
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« or writings obligatory, under the reſpective hands and ſeals 
« of Sir James Cockburn, bart. Henry Douglas, eſq. Lauchlan 
« Maclean, and the ſaid Alexander Campbell; the firſt of which 
« (aid bonds bears date the 17th day of July 1776, and in the 
« penal ſum of 12104 J. the ſecond, the 23d of September 1776, 
« in the penal ſum of 6104/. and the third, the 23d of 
September 1770, in the penal ſum of 6000 J. 

That at the foot of the ſaid bond dated the 17th of Jul) 
1776, is the following condition, or to the effect thereof. 

« Whereas the above bounden Sir James Cockburn, hath de- 
1 [jvered to the above named Andrew French, and Daniel Hob- 
« ſn, for value received a certain ſet of bills of exchange, four 
e in the ſet, bearing even date herewith, drawn by the ſaid Sir 
«© James Cockburn, on Lieutenant Colonel Cockburn, in Bombay, 
« in the Eaſt Indies, for 12104 J. and one third Star Pagodas, 
«« payable at 60 days /ight, to the order of the ſaid Douglas and 
« Cockburn, and by them indorſed, as alſo by the ſaid Lauchlan 
« Maclean, Alexander Campbell, a true copy of which ſaid ſet of 
„ bills of exchange is hereunder written. 

« The condition of the above written obligation is ſuch, that 
« if the ſaid ſet of bills of exchange, or any of them, ſhall beguly 
« paid at Bombay aforeſaid, according to the true meaning there- 
«« of, or if the ſaid ſet of bills of exchange or any of them ſhall be 
returned and come back to England, duly proteſted for want of 
« payment, (no one of them having been acquitted as aforeſaid,) 
„and the ſaid Sir Temes Cockburn, Henry Douglas, Lauchlan 
« Maclean, and Alexander Campbell, any or either of them, their 
« gr either of their heirs, executors, or adminiſtrators, ſhall and 
« do well and truly pay or cauſe to be paid unto the ſaid Aa- 
« grew French, and Daniel Hobſon, their executors, adminiſtra- 
« tors, or aſſigns, within 30 days next after any of the ſaid ſet 
of bills of exchange returned with proteſt duly made for want 
«© of payment thereof, (no one of them having been acquitted as 
*« aforeſaid,) ſhall be produced, or legal notice thereof given to 
*: the ſaid Sir James Cockburn, Henry Douglas, Lauchlan Mac- 
* lean, and Alexander Campbell, or any of them, their, any or 
either of their heirs, executors, or adminiſtrators, the full 
amount of ſuch bills of exchange as ſhall be fo returned, 
*« at and after the rate of 103. ſterling per Pagoda; then the 
* above written obligation to be void, elſe to be and remain in 
« full force and virtue.” 


The conditions annexed to the other bonds were; to the ſame 
effect. £2 
"I The 
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The Deponent then proceeded to ſtate, 

«© That none of the ſaid bills of exchange were 70 his know. 
edge or belief paid, either at Fort St. George, Bombay, or elje. 
% where in India, in the conditions of the ſaid re ſpective bonds 
** named, but that ſuch bills were reſpectively proteſted in India 
* for non-acceptance, and that the ſame are now unpaid, &c.“ 

In the laſt term Adair, Le Blanc, and Lawrence, Serjts, 
ſhewed cauſe, contending that on the face of the aftidavit which 
was ſufficiently certain, there was no ground for the application. 
The Deponent ſwears poſitively in the beginning of the affida- 
vit, that the Defendant is indebted to him and the other Plain- 
tiff in a ſum certain, on three bonds which made the cauſe of 
action. This is a ſubſtantive independent ſentence, and if ir 
ſtood by itſelf would be clearly ſufficient, The aftidavit then 
goes on to ſtate how the cauſe of action aroſe; but as this Was 
not neceſſary, it was ſurpluſage, and 8 ſhall not vitiate, 

This caſe differs from that of the cauſe of action being inſuf— 
ficiently ſtated, as in the caſe of Mackenzie v. Mackenzte. (a) 
Where the cauſe of action is 4 bond, it is not neceſſary to look to 
the condition, in making an aftidavit to hold to bail. If it were a 
ſingle bond, it muſt neceſſarily be ſufficient to hold to bail. The 


condition can only be taken advantage of by oyer and pleading, 


The Plaintiff was not obliged to ſet it out. But it even appears 
from the condition as ſtated, that the bonds were given for value 
received. The defendant alſo, by the practice of this Court might 
have filed a croſs affidavit, and ſhe wn the inſufficiency of that made 
by the Plaintiff. The only doubt which can be reaſonably en- 
tertained, as to the poſitiveneſs of this affidavit, is that it ſtates, 
that none of the bills of exchange were paid to the © knowledge 
or belief” of the Plaintiff. But on many occaſions, the belief of 
the party is ſufficient. 4 Burr. 1992. 

Then the material queſtion is, whether non-acceptance be not 
equivalent to non-payment, ſo at leaſt as to give the Plaintiff a 
right to recover. But it has been decided in the King's Bench, 
(5) that non-acceptance gives a right of action againſt the drawer 
of a bill without waiting for the day of payment- 

Rooke and Bond Serj. contra. An affidavit to hold to \ bail is 
inſufficient, if it be conceived in terms of reference. 2 Stra. 
1157.—1 Term Rep. B. R. 716. Here the conditions of the 
ſevetral bonds were referred to, and yet the Deponent does not 
afterwards ſhew that thoſe conditions were not complied with. 


(a) 1 Term Rep. B: R. 716. (2) Deugl. 55. laft Edition, Buller N. P. 269 5 
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By the conditions, the bills were to be returned proteſted for 


non-payment, but the affidavit Rates only that they wete pro- 
teſted in India for non-acceptance, and are now unpaid ; and this 
but on the knowledge or belief of the Plaintiff, But in 2 Stra. 
1226. © belief” was holden not ſufficient. In tranſactions of 
this kind in India, where bills are drawn payable a great length 
of time after ſight, effects are frequently ſent to the hands of the 
drawee, during that time. The bonds were therefore deſigned 
to guard againſt the non-payment of the bills, and not merely 
their non-acceptance. The conditions accordingly were that 
they ſhould be returned proteſted for non- payment. There are 
no merits therefore diſcloſed on the affidavits. Neither is there 
at the concluſion a poſitive allegation of a debt being owing. 
It is ſtated that to the knowledge or belief of the Deponent the 
bills were not paid: but this might be true, and ſtill no debt 
ariſe, as the laches of the holder might diſcharge the drawee, 
after a certaid period. Though the former part of the affidavit 
were ſufficiently poſitive, if it were unconnected with the lat- 
ter; yet by being ſo connected, it becomes uncertain and de- 
fectire. A general affidavit of debt, referring to ſpecial cauſes 
of the debt, which are inſufficient, 1s vitiated by ſuch reference. 
So where a man ſays to another“ you are a thief,” for you have 
ftolen ſuch a (a) thing, the ſtealing of which is not a felony ; 
the words are not actionable, becauſe the reaſon is given for 
calling the perſon a thief, but which is not ſufficient to ſupport 
the allegation, The act of parliament which requires the cauſe 
of action to be explicity ſtated, was made for the protection of 
the liberty of the ſubject, and is {tritly to be obſerved. 
| Cur. vult adviſ. 
On a ſubſequent day in the laſt term, Lord Lou HBOROUGR 
ſaid, that the Court felt no difficulty in declaring their opinion 
on one part of the caſe, namely, that the affidavit was ſufficient- 
ly poſitive as far as it ſtated, the knowledge or belief of the De- 
ponent that the bills were unpaid ; there being authorities enough 
to prove that a more poſitive ſtatement was not required, where 
from the nature of the queſtion, the party could only have a 
ground of belief, and could not make a direct aſſertion. But here 
the conditions of the bonds being ſet out, it appeared that the 
affidavit introduced another term into them, namely, that of the 
bills being returned proteſted for non-acceptance, which was 
material,and rendered the affidavit bad. But his Lordſhip faid, 


: (a) Cro. Fac. 114. Buller *; V. P. 5. 
3 that 
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that the Plaintiffs might be permitted to file a ſupplemental af. 
fidavit, if they choſe it, according to the practice of this Court, 

On this day, the counſel for the Defendant ſtated, that the 
Plaintiffs had been apprized of the opinion of the Court, de- 
livered as above, but that they had no intention to file a ſup- 


plemental affidavit. Therefore | 
LY The rule was made abſolute, 


MQvu1LrLiNnywv. Cox. 


HIS was an action of debt on ſimple contract. The 
declaration after reciting that the Defendant was ſum. 


moned to anſwer the Plaintiff in a plea that he render to bin 


500 J. &c., contained five counts. 1ſt. That the Defendant was 
indebted to the Plaintiff in 100 J. for goods fold and delivered. 
2d. 100/. on a quantum meruit. 
50 J. for money had and received. 5th, 100 J. on an account 
ſtated, Each count ended in the uſual form, with ſtating, 
5 that an action had accrued, to demand and have the faid laſt 


mentioned ſum of money, part and parcel of the ſaid ſum of 


500 J. above demanded,” The breach was aſſigned in the fol- 
lowing words, yet the ſaid James, (although often requeſted, 
“% &c.) hath not as yet rendered the ſaid ſum of 5oo /. above 
*« demanded, or any part thereof to the ſaid John, but to render 
* the ſame or any part thereof to the ſaid John, hath hitherty 
% wholly refuſed, &c.” damages 20 /. 

Special demurrer, “ for that the ſaid Jo5n by his declaration 
* hath demanded of the ſaid James, to render to him the faid 
« John, 500 I. and yet the ſeveral ſums of money, claim- 
*« ed to be due and owing to the ſaid John, by the faid 
“% James, upon the ſeveral counts of the ſaid declaration, do not 
„amount in the whole to 500 J. ſo demanded by the ſaid declara- 
tion, but only to the ſum of 450/)., and for that it does not ap- 
«« pear, from or by the ſaid declaration, that the faid John hath 
any pretence or ground in law, whereby to demand the ſaid 
«ſum of 500 1. &c.” 

Bond, Serj, in ſupport of the demurrer. The action of debt 
was originally brought on ſimple contracts, but gradually gave 
way to aſſumpfit, partly becauſe the Defendant might wage his 
Jaw, and partly becauſe it was neceſſary that the ſpecific ſum de- 
manded ſhould be recovered. But the nature of the action re- 


mains the ſame, and the Plaintiff muſt ate in his count the 
5 ſame 


0 


3d. 100. on a mutuatus. 4th. 
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fame ſum as was demanded by the writ, or ſnew ſome act done 
by which the whole is not due, as demanded. Ia the preſent 
caſe there appeared on the face of the declaration, to be 5o/. 
ſhort of the original demand, and which was unaccounted for, 
Even ſuppoſing that the Plaintiff may recover a verdict for a leſs 
ſam than he demands, yet this queſtion ariſes on a ſpecial de- 
murrer, on account of the declaration being contrary to the 
rules of law, and is not affected, by the ſum which a jury may 
give in a ſubſequent ſtage of the proceedings. Moeore 298. 
Smith v. Vowe.—Yelv. 5. Crompton v. Smith.—2 Lev. 4. 

Marſhall, Serjt, on behalf of the Plaintiff, contended that the 
only grounds -of the demurrer muſt be, either a miſ-recital of 
the writ, or a variance between the writ and the declaration. 

If it be taken to be a miſ-recital, it does not vitiate, becauſe 
upon oyer the writ would appear to ſupport the declaration. 
2 Salk, 701. But it has been holden that the recital is unneceſ- 


ſary, 2 Keb. 544. It has been alſo holden that the recital cf a 


writ cannot be argued from, but the writ itſelf muſt be brought 
before the Court upon oyer. 1 Str. 225. This court held in a 
late caſe, on ſpecial demurrer, that a miſ-recital by ſtating the 
Defendant to have been attached inſtead of ſummoned, did not 
vitiate the declaration. Barnard v. Moſs, C. B. Hil. 1788. 
In which caſe that of JVarren v. Ward was cited, C. B. Tr. 1737. 
where this Court held, that as the recital of the writ was un- 
neceſſary, no objection could be made to a mil-recital of it. 
But if this ſhould be conſidered as a variance, and not a mil- 
recital, yet it is ſuch a variance as is not material, The amount 
of the ſums ſpecified by the different counts ought certainly not 
to exceed the ſum demanded in the writ: becauſe the original 
writ iſſuing out of Chancery, is the ground and foundation of 
the proceedings of that Court, into which it is returnable; and 
ſuch proceedings ought to be conformable to the authority 
given; at leaſt the authority ought not to be exceeded. 

But no ſuch objection can be made, againſt declaring for leſs 


than the writ demands. Comb. 260. —L:tf?. f. 67. — Co. Lite. 


54. 6. Moore 862.— Hes. 38. If the ſeveral ſums mentioned in 
the declaration amount to more than the ſum in the writ, it is 
a matter of abatement. In the caſe of Crumpton v. Smith. Yelv. 
5. more was demanded in the declaration than was warranted by 
the writ; but that caſe ſhews that where leſs is demanded, the 
Court may give judgment for that ſum. Another diſtinction 
which the courts have adopted is, that when the action is 

3 orouaced 
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1789. grounded on a record, ſpecialty, or ſtatute giving a ſum certain, ag 


— a penalty, the preciſe ſum mult be ſet forth in the count confor- 


- Quirin Mable to the writ, becauſe there ought not to be a variance from 
C. the record, ſpecialty, or ſtatute, on which the action is brought, 
| 3 Mod. 41. But where the action is founded on a contract, or 

a ſtatute which gives no certain penalty, a variance is not ma- 

terial, becauſe the Plaintiff does not recover according to his de- 

mand, but according to the verdict of the jury. Co. Fac. 128. 

498. 629. But ſuppoſing this to be a material variance between 

the writ and declaration, it cannot be taken advantage of with- 


out oyer; and after oyer, it muſt be pleaded in abatement. As 


the Court will not decide upon the recital of the writ, the decla- 
ration mult be taken to be good on the face of it. The demur- 
rer is meant as a bar to the action. But as this variance, ſup- 


poſing it to be one, can at moſt only abate the writ, it cannot be 


a bar to the action, and therefore is not a ground of. demurrer. 
Com. Dig. Tit. Abatement. (G. 8.) 

Bond in reply, allowed the authority of Barnard v. Mo ofs, and 
that no objection was to be made on account of a miſ-recital of 
the writ; but urged that in the preſent caſe, there was a de- 
mand of 500 J. in the body of the declaration, and only 450/. 
ſpecified to be due. Each count mentioned the“ reſidue of the 
500 l. above demanded,” and the breach ſtated that the defendant 
© had not rendered the ſaid ſum of 500. above demanded.” 
The caſes cited from Moore and Hobart, only ſhew that in an 
action of waſte the count may contain leſs than the writ, but do 
not affect an action of debt, in which the ſtrictneſs of the antient 

rule ought to be preſerved, 

The Court were clearly of opinion, that the demurrer could 
not be maintained, becauſe the Plaintiff might in an action of 
debt on a fimple contract, prove and recover a leſs ſum than he 
demanded in the writ. | 

| Judgment for the Plaintiff, 


Sues; GEHEGAN v. HARPER. 
June 13th. 8 | 

If a 8 "HE Defendant being in the cuſtody of the warden of the 
t It. g 5 1 . 

rod — Fleet, at the ſuit of the Plaintiff, and an appearance being 
wk opal der Tegularly entered, obtained a ſuperſegeas, on account of the 
he has ob- Plaintiff's not having declared in time. After this the Plaintiff 
| ——— delivered a declaration againſt him as a priſoner, and on judg- 
is Irregular, 
But he cannot * advantage of the irregularity, unleſs he apply to the court in due time. 

a ment 
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ment by default, proceeded to execute a writ of inquiry, Upon 
which a rule was granted in the laſt term, to ſhew cauſe why all 


proceedings ſubſequent to the writ of /up2r/ocear, ould not be 


ſet aide. 

Rooke, Serjt- in ſhewing cauſe againſt the rule, allowed that 
the proceedings were irregular, but contended that the De- 
ſendant was not in this inſtance intitled to relief, as it appeared 


that he was ſuperſeded on the 12th of April, had notice, of in- 


terlocutory judgment early in May, but did not make application 
to the Court before the middle of that month. This delay was 
merely for the purpoſe of cauſing unneceſſaty expence to the 
Plaintiff, and was a waiver of the advantage which might other- 
wiſe be taken of the irregularity. 1 Barnes i62. 2 Barnes 211. 
Nunnington, Setjt. in ſupport of the rule ſaid, that the defen- 
dant had applied to the Court in due time; that the next ſtep of 
which he was bound to take notice after the delivery of the de- 


claration, was the writ of inquiry. 


But the Court ſaid, that the Defendant could not take ad- 


vantage of the irregularity, unleſs he applied in due time; and 


here he had made an unneceſlary delay, 
| Rule diſcharged, 
GoulD, J.—referred to the caſe of Hutchins v. Kenrich. 


-2 Burr. 1048. 


 Ra$SHLEIGH bv. SALMON: 


N this action, which was on a promiſſory note, the De- 
fendant ſuffered judgment to go by default. In the laſt 
term, Law: ence, Serj*. moved for a rule to ſhzw cauſe, why it 
ſhould not be referred to one of the prothonotaries to aſcertain 
the damages and coſts, and calculate intereſt oa the note, without 
a writ of inquiry. On behalf of the motion he cited Bailey“ 


Treatiſe (a) 67, 2 Saund. 106. (6) Dougl, 31 5. 3 Will. 61. 


A rule to ſhew cauſe was accordingly granted, which on this 


day was made abſolute, no cauſe being ſhewn. 


(4) On the law of bills of exchange, call bills, and promiffory aces 1789, (4) Lait ld. 
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Hays and Another v. BRYAN r. 


EBT on bond dated January 16, 1782, in the penalty 
of 50 J. brought by the ſurviving churchwarden and over. 
ſeer of the poor of the pariſh of Riagwe!l1n Efſex : 

.Plea, after oyer of the bond and condition, which was to 
indemnify the churchwardens and overſeers of the poor, and the 
inhabitants and pariſhioners of Ridgwell, againſt the charges 
which ſhould ariſe or be impoſed upon them, on account of the 
maintenance and bringing up of ſuch child or children, as one 
Elizabeth Winch then went with, and ſhould be delivered of; 

Non eſt factum. 2. Non damnificati. | 
Replication, iſſue on the firſt plea. To the ſecond, that Eliga- 
beth Winch was delivered of two children, and that neither the 
Defendant nor any perſon in his behalf provided any food or 
nouriſhment for them: by reaſon whereof the inhabitants, Ce. 
of Ridgwel!, leſt the children ſhould periſh for want of necel- 
ſary food and nouriſhment, were forced and obliged to expend, 
and did neceſſarily expend 3. in providing, &c. and fo were 


damnified, c. 
-Rejoinder, That 220 dice s order was ever made upon the in- 


habitants, &c. of Ridgwell, for the maintenance and bringing 


up of the ſaid children, or for the payment or allowance of the 


money, &c. and ſo if they did expend, &c. it was of their 


own voluntary act and wrong, and if they were damnified, it 


was of their own act and wrong; &c. 


Sur-rejoinder, that they were damnified on account of the 


maintenance and bringing up of the ſaid children, within the 


true intent and meaning of the condition of the bond, Cc. and 
not by their own voluntary act and wrong: on which iſſue was 


joined. 
It was proved at the trial, that the Debendant had agreed 


to pay 25. 6 d. per week for the maintenance of the children, 
and in fact paid it up to Mrichaelmas 1787, and then refuſed to 
pay any farther, alledging that the ſum was too great. The 
counſel for the Defendant objected, that the Plaintiffs or pa- 
riſhioners were not obliged to maintain the children, without a 
juſtice's order for that purpoſe. But Mr. Juſtice Milſon, who 


tried the cauſe, over-ruled the objection, and a verdict was found 


for the Plaintiffs. 
A rule having been granted to ſhew cauſe why the verdict 


ſhould not be ſet aſide, and a nonſuit entered; Bond, Serjt. re- 
I peated 


tl 
d: 


1 


2 prin 
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peated the objection which he made at the trial; and cited the 
caſe of Simpſon v. Tobnſon, Dougl. 7. 


Cockell, Serj'. was going to ſhew cauſe, but was ſtopped by 


the Court, who held clearly that an order of juſtices was not 
neceſſary to make the officers of the pariſh liable to do what 
they were otherwiſe under a legal obligation of doing, namely 


to provide neceſlaries for the children, and therefore 
Diſcharged the rule, 


BOON ER v. EyRE. 


HE Plaintiff's attorney in this cauſe, added the /imzl/rrer 

to the end of his replication, and delivered the iſſue 
with notice of trial to the Defendant's attorney, who received it 
but did not pay the iſſue money. In conſequence of which, the 
Plaintiff's attorney ſigned judgment, without giving a rule to 
rejoin. 

A rule was obtained to ſhew cauſe, why the judgment, and 
all the ſubſequent proceedings ſhould not be ſet aſide for irre- 
gularity, on the ground, that a rule to rejoin ought to have been 
given. N 
Againſt which Lawrence, Serjt. ſhewed cauſe, contending 
that by the practice of the Court, the Plaintiff was at liberty to 
gn judgment without giving a rule to rejoin, where the Defen- 
dant had accepted the iſſue, and not paid for it. 

Runnington, Serj. in ſupport of the rule, cited (a) Impey's 
New Inſt ufor Clericalis of this Court 292, to ſhew that a rule 
to rejoin was neceflary, But 

The Coutt, (after conſulting the Prothonotary, who ſaid that 
the practice was, not to give a rule to rejoin where the Defen- 
dant had received the iſſue witn the /Smliztr added hy the 


Plaintiff, and not ſtruck it out) 


Diſcharged the rule with coſts, 
(a) 2d. Edition. 


RouTiEDGE FExecutrix of Rour LIE DGN . 
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miured ſhall procure a certificate of his character, and that the lo- happened without fraud. 
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CASES IN TRINITY TERM 


The firſt count of the declaration ſtated, '** that by a certain 
deed poll or policy of aſſurance made &c. June 18th, 1776, be- 


tween the teſtator and the Defendants, (which ſaid d-ed poll, 


was caſually burnt and deſtroyed by the fire thereinafter men- 
tioned,) reciting that the teſtator had paid a certain ſum of 
money, Sc. to the Society of the Sun-fire Office in London, and 
other particulars of the inſurance, the Defendants covenanted, 


Fe. Cc. that the ſtock and fund of the ſaid Society ſhould be 


ſubject and liable to pay to the ſaid teſtator, Sc. all ſuch his 


damage and loſs which he the ſaid teſtator ſhould ſuffer by fire, 
not exceeding the ſum of 1000 J. according to the exact tenor of 


their printed propęſals, dated July 6, 1775 and the Plaintiff 
further ſaid that the printed propoſals in and by the ſaid deed 
mentioned and alluded to, were in ſubſtance, and to the effect 
following, Sc. Thoſe propoſals were then ſet out at length, 
the 10th article of which provided, that“ perſons inſured ſuſ- 
© taining any loſs or damage by fire were to give notice thereof 
<* at the office; and as ſoon as poſſible afterwards, and deliver in as 
e particular an account of their.loſs and damage as the nature of 
«.the caſe would admit of, and make proof of the ſame by their 
* oath or affirmance according to the form praiſed in the ſaid 
* office, and by their books of accounts, or other proper vou- 
„ chers as ſhould reaſonably be required; and procure à certif;- 
c gate under the hands of the minifter and churchwardens, together 


* ish ſome other reputable inhabitants of the pariſh, not concerned 


*« in ſuch loſs, importing that they were well acquainted with the 
* tharatter and circumſtances of the perſon or perſons inſured, 
&* and did #now or verily believe, that he, ſhe, or they, really and 
e by misfortune without any fraud or evil practice, had ſuſtain- 
ed by ſuch fire, the loſs and damage, as his, her or their loſs, 
«to the value therein mentioned; but till ſuch affidavit and 
« certificate of ſuch the inſured's Joſs ſhould be made and pro- 
«, duced, the loſs money ſhould not be payable; and if there 
« appeared any fraud, or falſe ſwearing, ſuch ſufferers ſhould 


be excluded from all benefit by their policies; and in caſe any 
66 difference ſhould ariſe between the office and the inſured 
85 touching any loſs or damage, ſuch difference ſhould be ſub- 


« mitted to the judgment and determination of arbitrators indif- 


„ ferently choſen, whoſe award in writing ſhould be concluſive 
and binding to all parties; and when any loſs or damage was 
0 ſettled and adjuſted, the inſured were to receive immediate ſa- 
e tisfaction 150 Tho ſame, deducting only the uſual allowance of 
43 J. fer cent. 1 


It 
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It was then averred, that the teſtator was intereſted in the 


goods, Ce. infured; that they were burnt without fraud, Sc.; 


that the ſociety had notice; that the teſtator delivered in as par- 


ticular an account, Cc. of his loſs on aflidavit; that he applied 
to the miniſter and churchwardens, and to many reputable in- 
habitants, &c. to procure a certificate, as in the ſaid 1oth article 


of the ſaid propoſals, was mentioned, according to the tenor 


and effect of the ſaid propoſals, &c. that he was intitled to ſuch 


certificate, &c. but that the Defendants by falſe inſinuations and 


promiſes of indemaity prevailed upon the miniſter, &c. to refuſe 
to gn it; and that he was ready and willing to ſubmit all mat- 


ters in difference to arbitration, &c. 

The 2d. count was ſimilar, but ſtated the printed propoſals to 
have been deſtroyed by the fire, &c. 

Plea, As to the ſuppoſed breach of covenant in the 1ſt. count, 


Fe. 1. That the teſtator had not any intereſt in the goods, Sc. 


2. Proteſting that he was not intitled to a certificate, &c. the 
Defendants did not prevail upon, or perſuade the miniſter, Ec. 
to refuſe to ſign or make ſuch certificate, &c.: and as to the 
ſuppoſed breach in the ſecond count, iſt. no intereſt, &c, 2dIy. 
after ſtating at length the printed propoſals, with the zoth ar- 
ticle; „that neither the teſtator in his life-time, nor the 
Plaintiff ſince his death procured ſuch certificate, Cc. as is 
mentioned and required in that behalf, in and by the ſaid 1oth 
article of the ſaid laſt mentioned printed propoſals,” Sc. 

Replication. Iſſue joined on the three firſt pleas, general 
demurrer to the laſt, and joĩnder in demurrer. 

In ſupport of the demurrer, Marſhall, Serj. argued in the fol- 
lowing manner. 

Before the grounds of the demurrer are ſtated, it will be pro- 
per to premiſe, that, this being a deed poll to which the teſtator 
was not a party, it is competent to his executor to make excep- 
tions to any condition or reſtriction attempted to be annexed to 
it, tending to narrow or leſſen the protection which it was meant 
to afford againſt the calamity of fire. 

A deed poll differs materially from an indentere. An inden- 


ture bars either party from excepting to any thing contained in 


it. Each is eſtopped from diſputing the validity of any part. 
But it is otherwiſe of a deed poll, which is only of one part, and 
the ſole deed of the grantor, The words are his, bind him 
only, and are to be taken moſt ſtrongly againſt him, and in fa- 


your of the grantee. It is peculiarly neceſſary to give this con- 
ſtruction 
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ſtru gion to policies of in{urance againſt fire, which are entered 
into without examination, and without any previous negotiation 
to ſettle and adjuſt the terms of them; and in which the Court 
will not favour any reſtriction, which does not appear on the 


face of the policy itſelf, The Plaintiff may therefore make 


every fair exception to the plea which ſets forth thoſe reftric- 


tions, both as to the mode of introducing them into the contract, 


and the validity of them, ſuppoſing them properly introduced. 
The objections are two. 1. That a condition or reſtriction can- 
not be annexed to, and made part of a deed by words of mere 
reference to a printed paper, diſtinguiſhed only by the date of 
the year in which it was printed, without any ſignature, ſeal, 
or ſtamp, to give it authenticity. 2. That the reſtriction in 
queſtion, though properly annexed to the deed, is in itſelf bad. 

It would be attended with miſchievous conſequences, if par- 
ties were permitted to introduce into contracts under ſeal, by 
words of uncertain reference, conditions or reſtrictions in no- 


wiſe authenticated by ſigning or ſealing. It is a ſtrong proof 
againſt ſuch a practice, that there is no authority in the books 


to warrant it. In them three methods only are pointed out, of 


annexing a condition to a grant. 1. It may be contained in the 
ſame deed. 2. It may be indorſed before ſealing, on the ſame deed. 


3. It may be contained in another deed executed on the ſame 
day. 1 Roll. Abr. 413, 414. But it cannot be on a ſubſequent 


day. Thus if a dificitee releaſe his right, and the diſſeiſor at a 


ſubſequent day grant that the releaſe ſhall be upon ſuch a con- 
dition, the condition is void: but it may well be created at the 
ſame time as the releaſe, although it be by another deed, 2 Saund. 


48. Neither can it be made before the grant. 1 Noll. Abr. 
413. If by words of reference, a were printed paper may be made 
part of a deed, the revenue would be defrauced of the ſtamp 
duties. The ſame ſtamp might be uſed for ſeveral deeds. Leaſes 
might be drawn on one ſtamp, referring to a printed form, for 
the uſual covenants. 


2. If the condition of an obligation, recognizance, &c. 
be impoſſible, repugnant, or contrary to law, it does not vi- 


tiate the whole inſtrument, which remains fingle and freed 


from the condition. Co. Litt. 2006.—1 Roll. Abr. 420.— 
3 Lev. 74. So if the condition be void for its uncertainty. 
Now the 1icth article of the printed propoſals, requires that the 
oath of the loſs, &c. ſhall be according to the form praiſed 


in the office. But as the practice of the ofiice is always at the 


* diſctretion 
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diſcretion of thoſe who conduct it, this clauſe puts it in their 
power to impoſe ſuch an oath as no honeſt or conſcientious man 
could take. The next clauſe, which requires “ a certificate 
from the miniſter and churchwardens together with ſome other 
reputable inhabitants of the pariſh, Oc.“ is equelly objectionable. 
If a fire were to happen in an extra-parochial place, it would 
be impoſſible to comply with this condition. It might alfo 
be impoſlible for a ſtranger, lately come into a parith, to procure 
a certificate of his good character, from perſons to whom he is 
unknown. But ſuppoſing him to be of ſuch a charaQer that 
no one will certify for him, yet he may not be even ſuſpected of 
ſetting fire to his houſe ; and then it ought not to be endured, 
that the directors of the Inſurance Office ſhould evade their con- 
tract made for a valuable confideration, under pretence, that the 
ſufferer is an immoral perſon. 8 

Lawrence, Serjt. on the part of the Defendant, after ſaying 
that the point was clearly decided by the many actions brought 
againſt the Sun-fire Office, in which it was neceſſary to comply 
with the terms of the printed propoſals, was ſtopped by | 

The Court, who ſaid, the matter was too clear to admit of a 
doubt, and accordingly gave 

| Judgment for the Defendants, 


FIZ HERBERT . SHAW. 


HIS was an action on the caſe in the nature of waſte, tried 
before Mr. Juſtice Gould at the laſt Surrey aſſizes, in which 
a verdict was found for the Plaintiff; the following circum- 


| ſtances of which appeared from the report of the judge. 


From the year 1765, the Defendant was tenant from year to 
year of the premiſes in queſtion, which in 1787 were purchaſed 
by the Plaintiff, who ſoon after, having given notice to quit, 
brought an ejectment againſt him to obtain poſſeſſion. In March 
1788 the parties entered into an agreement, among other things 
that judgment ſhould be figned for the Plaintiff in the ejectment 
with a ſtay of execution till the Michaelmas following, till which 
time, the Defendant was to continue in poſſeſſion, In this 
agreement, no mention was made of any buildings, or fixtures. 
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The purcha- 
ſer of lands, 
Sc. having 
brought au 
ejectment 
againſt the 
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year to year. 
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agreement 
that judg- 
ment ſhall be 
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with a ſtay 
of execution, 
till a given 
period. 

ihe tenant 
can not in the 
interval re- 


move buildings, &c. from the premiſes, which he had himſelf erecied during his term, and before the 


action was brought. 
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Between the time of entering into the agreement, and the eu— 
ſoing Michae/mas, the Defendant took away ſeveral things from 


the premiles, among which were, a wooden {table which ſtood 


on blocks or rollers, which he had before removed from an cllate 
of his own adjoining to the premiſes in queſcion, a ſhed which 
he had himſelf built on brick-work, and ſome poſts and rails 
which ke had alſo ereted. For this, the adion was brought, 
The declaration was in the uſual form, and the plea, the general 
iſſue. 

Mr. Juſtice GovLD was of opinion at the trial, that the De- 
ſendant would clearly have been intitled to take away the above- 
mentioned articles, if he had done it, during the continuance 
of his term from year to year, but that by the agreement the 
parties had made a new contract, which put an end to the term. 
According to this opinion, the jury found for the Plaintiff. 

In the laſt term a rule was granted to ſhew cauſe why the 
verdict ſhould not be ſet aſide, and a new trial granted. 

On this day Pond, Serjt. in ſupport of the rule contended that 
the Defendant had a right to take away the buildings and things 
which he had himſelf erected on the premiſes, the ſtrictneſs of 
the antient rule which allows nothing annexed to the frechold 
to be removed, being relaxed by modern decitions. 1 44. 477. 
ex parte Quincy.—3 Ath. 13. Lawton v. Lawton, and (4) Law- 

ton 


(a) LawTon Executor of LawToN Tie queſtion was, whether the executor, 
. SALMON. Faſt 22 Geo. 3. B. R. | or the heir at law were extitled to them ? 

In this action of trover, brought by the = Ming ay, for the Plaintiff, ſaid it was ſtated 
executor againſt the tenant of the heir at | in the caſe that the pans were not affixed to 
law of the teſtator, to recover certain veſſels the freehold, but might be removed, they 
uſed in fait works, called Salt Paus, a caſe | ought therefore clearly to go to the exccutor. 
was reſerved by conſent, which ſtated, He cited Laæoton v. Lawton, 3 Ath. 13. and 

That the teſtator ſome years before his the caſe of the cyder-mill there mentioned, 
death, placed the ſalt-pans in the works; Davenport, for the Defendant, argued that 
chat they were made of hammered iron, and the ſalt-pans were fo annexed to the free- 
rivetted together; that they were brought hold, as to paſs to the heir at law, both in 
in pieces, and might be again removed in reſpect to the ſtrict rule of law, and the na- 
pieces; that they were not joined to the ture of the property itſelf; although they 
walls, but were fixed with mortar to a brick Were not fixed co the wall, yet they wete to 
floor ; that there were furnaccs under them; the floor, which is part of the freehold. Co. 
that there was a ſpace for the workmen to Litt. 53 a. 4 Co. 62. Herlakenden's caſe. ore 
go round them; that there were no rooms | 177. Owen 70. 2 Vern. 508. (b) As 19 the 
caſes relied on & contra, in that of Lasten 
the end of the wych houſes ; that they might | *. Lawton, 3 AA. the queſtion was between 
be removed without turing the buildings, | à tenant for life and a remainder-man, and 
though the ſalt works would be of no value the diſtinction between fuch parties, and the 
without them, which with them were let for heir and executor, is recognized by Lord 
8/. fer week. | | Hardwicke, in 1 At. 477. Peſides, a fire 


engine, 


— CCC CCC CCn_—_ * 


— — 


(5) See alſo 1 P. Vs. 94. Buck v. Rel cab. 
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ton v. Salmon, B. R. Eaſt. 22 Geo. 3. 


He alſo ſaid that under 


the circumſtances of this caſe, there was an implied contract 
between the parties, to continue the tenancy from year to year, 
and if ſo, all the rights which the Defendant had under that 


tenancy, muſt continue. 


engine, is merely an acceſſary, and not a 
principal in a colliery, but the wych houſes 
are of no value without the ſalt-pans. If 
they were taken away, the houſes would go 
uſeleſs to the heir, and the executor gain no- 
thing but old iron. Oa the principles of trade 
and public convenience which operated with 
Lord Hardwicke, in Lacelon v. Lawton, the 
Defendant is intitied. The caſe of the cyder 
mill is not reported, and was only a 2 pris 
determination of Comyns, who in 1 Dig. 594. 
lays it down, that mill- ſtones goe to the heir. 
It was the opinion of Mr. Vilbrabam, ſoon 
after the caſe of the fire-engine was decided, 
that the heir was intitled to fixtures of this 


. . * . | 
kind, and his opinion has ever ſince been ac- 


quieſced in. 
moved, yet from their nature, and on the 
rule, that the principal ſhall not be deſtroyed 
by removing the acceſſary, they ought to 


Though the pans may be re- 


remain to the heir. This is not a conteſt 
between a tenant for years or life and the re- 
mainder-man, but between the different re- 
preſentatives of the ſame perſon. 

Cur. vult. advi/. 

On a ſubſequent day Lord Mansfield, after 
ſtating the caſe, ſaid, 

All the old caſes, ſome of which are 
in the year books, and Brooke's Abri-/gment 
agree that whatever is connected with the 
freehold, as wainſcot, furnaces, pictures 
fixed to the wainſcot, even though put up 
by the tenant, belong to the heir. But 
there has been a relaxation of the ſtrict rule 
in that ſpecies of caſes, for the benefit of trade, 
between Jandlord and tenant, that many 
things may now be taken away, which could 
not be formerly, ſuch as erections for car- 
rying on any trade, marble chimney pieces 
and the like, when put up by the tenant. 
This is no injury to the landlord, for the te- 
nant leaves the premiſes in the ſame ſtate in 
which he found them, and the tenant is 
benefited, There has been alſo a relaxation 
in another ſpecies of caſes between tenant 
forlife and remainder-man, if the former has 
been at any expence for the benefit of the 
elate, as by ereCtivg a fire engine, or any 


Beavan v. Delahay, ant? 5. 


| thing elſe by which it may be improved ; 


in ſuch a caſe it has been determined that 
the fire engine ſhould go to the executor, on 
a principle of public convenience, being an 
encouragement to lay out money in im- 
proving the eſtate, which the tenant would 
not otherwiſe be diſpoſed to do. The ſame 
argument may be applied to the caſe, of 
tenant for life ard remainder-man, as 
that of landlord and tenant, namely, that 
the remainder-man is not injured, but takes 
the eſtate in the ſame condition as if the 
thing in queſtion had never been raiſed. 

But 1 cannot find, that between heir and 
executor, there has been any relaxation of 
this ſort, except in the caſe of the cyder 
mills, which is not printed at large. The 
preſent caſe is very ſtrong. The ſalt ſpring 
is a valuable inheritance, but no profit ariſes 
from it, unleſs there is a ſalt work; which 
conſiſts of a building, Cc. for the pur- 
poſe of containing the pans, Cc. which 
are fixed to the ground. The inherits 
ance cannot be enjoyed without them. 
They are acceſſaries neceſlary to the enjoy- 
ment and uſe of the principal. The owner 
erected them for the benefit of the inherit- 
ance ; he could never mean to give them to 
the executor, and put him to the expence of 
taking them away, without any advantage 
to him, who could only have the old ma- 
terials, or a contribution from the heir, in 
lieu of them. But the heir gains 8/. per 
week by them. On the reaſon of the thing 
therefore and the intention of the teſtator, 
they muſt go to the heir. It would have 
been a different queſtion if the ſprings had 
been let, and the tenant had been at the ex- 
pence of ereCling theſe ſalt works: he might 
very well have ſaid, I leave the eſtate no 
worſe than I found it“ That as I ſtated be- 
fore, would be for the encouragement and 
convenience of trade, and the benefit of the 
eſtate. Mr. Filbrahar: in his opinion, takes 
the diſtinction between executor and tenant. 
For theſe reaſons, we are all of opinion, 
that the ſalt-pans muſt go to the heir. 

Poſteà to the Defendant. 


4 Adair, 
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During the 


late war, a 
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on a certain 
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by the ſhip 
which ſailed 
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tion or 
prizes. 


CASES IN TRINITY TERM 


Adair, Serjt. was going to ſhew cauſe againſt the rule, but was 
ſtopped by the Court, who ſaid, it was not neceſſary to go into 
the general queſtion, as to the right of a tenant to remove build. 
ings, &c. ſince the fair interpretation of the agreement was, 
that as the Defendant was to remain in poſſeſſion, for a cer- 
tain time after that agreement was entered into, and judgment 
ſigned in the ejectment, he ſhould do no act in the mean time to 
alter the premiſes; but ſhould deliver them up, in the ſame 
ſituation, as they were in, when the agreement was made, and the 
judgment ſigned. 


Rule diſcharged. 


 JouxsToxs Executor of JoaunsTONE v. MakGETSoON. 


HIS was an action brought by the executor of the late 
Commodore Johnflone, againſt the Prize Agent, to reco- 

ver 9141. being one eighth part of the money ariſing from the 
ſale of a Spaniſh ſhip, under the King's proclamation dated the 
25th of June 1779, for granting the diſtribution of prizes 


during the then hoſtilities with Spain. 


The declaration was for money had and received with the 


uſual counts. — 
The cauſe was tried at the ſittings after Hilary term 1788. 


before Lord Lougbbhorougb, when a verdict was found for the 
Plaintiff, ſubject to the opinion of the Court on the following 


caſe, | | 
On the 16th of December 1780, the deceaſed being then at 


Spitbead, and a flag-officer and commodore on the Liſbon lation, 
wrote an order to Capt. Mann, who was then commander of the 
Cerberus frigate, one of the ſquadron under the command of the 
deceaſed on the ſaid ſtation, to ſail on a cruize: which order was 
received by Capt. Mann, at Liſbon, on the 17th of January 1781, 
who in conſequence of it ſailed on the 28th of January 1781, 
and on the 25th of February 1781, took as prize the Grand + a 
Spaniſh frigate. 

On the 3d of March 1781, Captain Mann, arrived at Ph 
mouth with the prize, and wrote to the deceaſed then at Spit- 


bead, informing him of his arrival. 


On 


« paid to ſuch flag or or flag-officers in ſuch proportion 
«© ſubject to ſuch regulations as are herein after mentioned.” 
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On the 19th of January 1781, a commiſſion had been made 
out from the Admiralty, appointing the deceaſed to another com- 
mand with certain other ſhips, among which the Cerberus was 
not included; which commiſſion he received on the zd of Fe- 
bruary 1781. 

After the 19th of January 1781, no orders were addreſſed by 
the Admiralty to the deceaſed as commander on the Lz/bon ſtation, 
nor was any other fiag-officer appointed to that ſtation, 

This was argued in Trinity term 1788, by Adair, Serj for the 
Plaintiff, and Lawrence, Serj. for the Defendant; and a ſecond 
time in Eaſter term laſt, by Le Blanc, Serj for the Plaintiff, 
and Bond, Serj for the Defendant. On the part of the Plain- 
tiff it was contended in ſubſtance as follows. 

The firſt clauſe of the proclamation material to the preſent 
queſtion, is that which directs, that after the produce of any 
prize ſhall be divided into eight equal parts, “ The captain 
and captains of any of our ſaid ſhips and veſſels of war, who 
« (hall be actually on board at the taking of any prize, ſhall have 
« three eighth parts; but in caſe any ſuch prize ſhall be taken by 
„any of our ſhips or veſſels of war under the command of a 
« flag or flags, the flag- officer or officers, being actually on 
„board, or directing and aſſiſting in the capture, ſhall have one 
« of the ſaid three eighth parts, the ſaid one eighth part to be 


s, and 


Under this clauſe, the deceaſed commodore, was intitled to 
one eighth of the prize in diſpute, fince the giving orders is a 
direction and aſſiſtance. Having given the order, he was intitled 
to all the beneficial conſequences of it. His perſonal preſence 
was not neceſſary. Captains by this clauſe muſt be actually on 
board at the time of the capture, otherwiſe they have no right to 
ſhare in the prize; but the direction as to flag-officers is in the 
disjunctive; they muſt be either on board, or afliſting and di- 
recting, and the only way of afliſling and ditecting where the 


flag- ofncer is not on board, is by giving orders. 


The next clauſe to be conſidered is that which is in the fol- 
lowing terms, “We do hereby will and direct, that the follow - 
ing regulations ſhall be obſerved concerning the one eighth 
part herein before mentioned to be granted to the flag, or flag- 
«* officers who ſhall actually be on board at the taking of any 
<< prize, or ſhall be directing or aſſiſting therein; firſt, that a 
* flag-officer commander in chief, when there is but one flag- 
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* officer upon ſervice, ſhall have to his own uſe the ſaid one 
eighth part of the prizes taken by ſhips and veſſels under his 
% command: Secondly, That a flag-ofticer ſent to command at 
% Jamaica, or elſewhere, ſhall have no right to any ſhare of 
« prizes taken by ſhips or veſſels employed there, before he 
« arrives at the place to which he is ſent, and has actually taken 
« upon him the command: Thirdly, That when an inferior 
« flag-officer, is ſent out to re-inforce a {ſuperior flag-officer, at 
© Jamaica, or elſewhere, the ſuperior flag- officer ſhall have no 
« right to any ſhare of prizes taken by the inferior flag-officer, 
« before the inferior flag- officer ſhall arrive within the limits 
« of the command of the ſuperior flag- officer, and actually re. 
« ceive ſome order from him. Fourthly, That a chief flag- 
« officer returning home from Jamaica or elſewhere, ſhall have 29 
« ſhare of the prizes taken by the ſhips or veſſels left behind 15 
& 2 under another command. Now theſe clauſes were evident- 
ly deſigned to prevent diſputes between two flag-officers, re- 
ſpeQing the one eighth part; but the preſent queſtion is between 
a flag officer and a captain, whether the captain ſhall receive 
three cighths, or only two, and the flag- officer the remaining 
third. But by the uſage of the navy, and the fair conſtruction 
of the former part of the proclamation, a captain is only to have 
the whole three eighths, when he does not act under the com- 
mand of a flag- officer, but receives his orders immediately from 
the Admiralty, or when he takes a prize in purſuance of a plan 
formed by himſelf. But allowing the latter clauſes of the pro- 
clamation, to be applicable to the preſent caſe, they are clearly 
in favour of the Plaintiff. A flag- officer coming new on a tation 
has no right to any ſhare of prizes taken by ſhips on that ation, 
before he actually arrives and takes upon him the command. The 
reaſon of this excluſion muſt be, that he has not been aſſiſting or 


direQing, by giving orders. In other caſes the right is veſted 


from the time of giving the orders. By the fourth regulation a 
flag-officer returning home, is to have no ſhare in prizes taken 


by ſhips left behind under another command. But when he does 


not leave the ſhip under another command, (as in the preſent 
caſe) then his right is not taken away: unleſs he were intitled 
by the other clauſes, this reſtriction would be ſuperfluous. If 
the right of the flag-ofticer were diveſted merely by quitting his 
ſtation, it would be abſurd to ſpecify the caſe, of leaving ſhips 
behind under another command. By the courſe of the navy, a 


captain once under the command of a flag- officer, continues ſo 
v4 8 till 
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till another is appointed. Here the words another command 
muſt be taken to mean the command of another flag-officer. 

But in truth theſe clauſes relate only to queliions between 
two flag- officers. It appears from a ſearch made in the offices, 
that before the year 1744, the proclamations in time of war, 
contained no particular regulations reſpecting the ſhare of flag- 
officers, which then ſtood upon the general rule. In that year, 
regulations were inſerted. The firſt was the fame, as that in the 
preſent proclamation : the ſecond, that no flag-officer ſent out 
ſhould have any ſhare, Cc. before he arrived within the limits 
of his command” the third, ſimilar to the ſecond, with regard to 
an inferior flag- officer ſent out to reinforce a ſuperior : the fourth, 
that a chief flag-officer returning home ſhould have no ſhare in 
prizes taken “ by ſhips, Cc. left behind at Jamaica or elſewhere 
after he was got out of the limits of his command.” In the 
year 1759, theſe regulations were altered purſuant to a repreſen- 
tation from the Lords of the Admiralty, to whom the matter 
was referred by an order of the King in council, to the form in 
which they ſtand at preſent. In the ſecond article, inſtead of the 
words “ before he arrives within the limits of his command,” 
were inſerted *©* before he arrives at the place to which be is ſent, 
and aflually takes upon him the command.” To the third article, 
were added“ before they (the inferior flag-officers) actually re- 
ceive ſome order from him” -(the ſuperior). In the fourth ar- 
ticle, inſtead of the words ſhips left at Jamaica, or elſewhere, 
after he is got out of the limits of his command,” were inſerted, 
* ſhips left behind to act under another command.” This compara- 
tive view clearly ſhews, that theſe regulations were deſigned 
merely to prevent diſputes between flag-officers, where one 
was going out, and the other coming home, reſpecting the limits 
of their reſpective commands, when they were in ſuch and ſuch 
latitudes, and that in the year 1756, a more pointed deſcription 
was given to the regulations, as they ſtood in 1744, which was 
adopted in the preſent proclamation, but which does not include 
the preſent caſe, there being no other commander on the Liſbon 
ſtation, after commodore Jobnftone had quitted it. In the caſe 
of Taylor v. Lord H. Paulett (a), it was decided that the Plain- 


tiff, 


(a) Tayior v. Lord H. PavitrrT, at 


N. Prius 1759. 


This was an action for money had and re- 
ceived by the Defendant, as the admiral's 
ſhare of a prize, taken by the Plaintiff's ſhip, 
which ſailed from the Downs on a cruiſe un- 
der orders from Defendant, who commanded 
as admiral on that ſtation, The ground of 


the aQion was, that before the prize was 
taken, the Detendant's command was de. 
termined, he being ſuperſeded by Admiral 
Smith, 

Admirals Bo/caxven and Knowles were call- 
ed as witneſſes to prove the diſcipline of the 
navy, in regard to the dotermination of an 

officer's 
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1789. tiff, who was in fimilar circumſtances with captain Mann, could 

8 not recover. In the caſe of (a) Pigot v. White, the prize was 

Jonn tons taken, after Admiral Piget had arrived within the limits of his 

W command in America, and actually ſuperſeded Admiral Digby, 

That caſe was therefore within the letter of the proclamation, 
and cannot be applied to the preſent. 

It was argued on the part of the Defendant, that the com- 
modore, could only be entitled, if at all, under the general clauſe 
which gave one of three - eighihs to a flag officer, where the prize 
was taken by a ſhip under the command cf a flag- officer; there 


4 was nothing in the ſubſequent clauſes which could give it him; 


\ 7 N A 
officer's command. They both agreed, that (a) PicoT v. Wntr E, Eafer 25 Ceo, ;, 
where an admiral detaches a ſhip from his | F. K. 


ſquadron, upon intelligence, which he had This was an action of aſſumpſit for me- 
himſelf received, and to execute a plan mot | ney had and received, to the uſe of the 
q | preſcribed to him by the Admiralty, but Plaintiff, At the trial a caſe was reſerves, 
| formed by himſelf, thovgh he ſhould be ſu- which was in ſubſtance as follows: that 
perfeded before that ſhip had finiſhed her Admiral Digby was in Jet; 1782, comman- 
"cruiſe, he continues anſwerable for her, and | Cer on the Ner/ American ſtation; that on 
ſhe does not become under the charge of | the 7th September Admiral Pot, ſuper. 
the admiral who ſucceeded him, till ſhe has ſeded Admiral Digby, and took him under 
rejoined the ſquadron: and in ſuch a caie command; before which time Admiral 
they both ſeemed to think, that the admi- Dig had ſent out cruiſers which after that 
ral who was accountable for the ſnip, was | date took ſeveral prizes. The queſtion was 
intitled to the prize money. But if the ſhip | whether Admiral Pigot was intitled to a 
was detached by an admiral, in conſequence | ſhare of theſe prizes as commander in chief! 
* of particular orders to him from the Admi- Lord Man field. I certainly at the trial 
| ralty, to ſend one to ſuch a ſtation, or on a | did vot hint which way my opinion was, 
particular ſervice named, the admiral had | out of reſpect to the contending partic, 
no further charge of this ſhip, than while | and the value of the thing. I toid them [ 
N | he was actually in command, but when he was | would if they pleaſed, make a caſe of it. 1 
i ſuperſeded, transferred it, as he did his ſtand- have not a particle of doubt. In many 

| ing orders to the admiral who ſucceed- | cafes of prize, the vaiue of the prize in 
*: ed: and that the admiral upon the com- | queſtion, and the hardſinp, have occaſioned 
1 | mand at the time cf the capture, was in- | authoritative explanations by the King. 
; | . titled to the prize-money, notwithitanding | ut in a caſe like the preſent, there was no 
{ the captain taking the prize had received | doubt from the beginning, but that the ad- 


no order from him. | miral in command was always entitled to a 

+ I ord Mansfield had no doubt upon the | ſhare, Formerly indeed, the moment an 
= words of the proclamation, for the diſtribu- admiral was appointed to a command, he 
tion of prizes, that the Plaintiff could have no | ſhared in all prizes taken on that ſtation, 
Title to recover, becauſe there never was an | even before he joined, But that is altered, 
b interval in which his ſhip was not under the {cr they Cannot now have a ſhare of prizes 
F command of an admiral; and therefore, | till they come within the limits of their 
| though it might be a queſtion, whether the, command, It is no matter, who gave the 
fare of an admiral belonged to Admiral | grders, or who ſent them out. The Plain- 


Smith, or to the Defendant, yet without | tiff was commander in chief at the time the 
1 doubt the Plaintiff was .not intitled to it. His prizes were taken, and therefore he is cer- 
! counſel did not accept Lord Mansfield's offer tainly entitled to the prize-money. 
of a caſe made for the opinion of the Court, The three other Judges were of the fame 


bot rather permitted him to be non- ſuited. opinion. 
; Poſtea to the plaintiff, 


that 


tion, 
e red, 
Prizes 
their 
ve the 
P:ain- 
ne the 
s Cet- 


e fame 


aintiff. 
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that his command on the Lion ſtation, could not be underſtood 
to have continued till the time of the capture, as he had accept- 
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ed another, and the duties of both together were incompatible, Jorrvroxe 
Ta 


Dyer 159. 197. 


which ceaſes, on the acceptance of another. 


It was was like an office by writ or patent, 
If a ſheriff iſſue his 
warrant to the bailiff to execute a writ, and before execution a 
new ſheriff be appointed, the bailiff is under the direction of the 
latter. If a judge of one court, be removed to another, and be- 
fore his removal make an order, ſuch order though executed, is 
not conſidered as being under his particular direction. The ob- 
ject of the proclamation, was to encourage the captors actually 
on board, by giving them the prizes. There muſt be either an 
actual, or conſtructive preſence to intitle an officer as a captor. 
But in the preſent caſe there could be neither, the commodore 
having no authority over captain Mann, at the time of the cap- 
ture, His command mult have ceaſed, either on the 19th of 
January when his new commiſſion was made out, or on the zd 
of February when he received it. From that time captain Mann 
acted as the immediate officer of the Admiralty, to whom he was 
amenable. . The expreſs words of the proclamation, are © under 
the command of a flag-officer,” but if a flag-oflicer be intitled 


under this clauſe, after he has quitted the former command and 


taken another, he would with equal reaſon be intitled to the end 
of the war, or if he were diſgraced ; or his executor if he died 
after giving orders, but before the capture. The 4th clauſe does 
not imply that another flag-oflicer muſt be left in command: 
another command means a different command, that of the ſenior 
captain left behind, was ſufficient to anſwer ſech a deſcription, 
It was not neceſſary that another flag- officer ſhould be appointed, 
to put an end to the command of the deceaſed on the Liſbon ſta- 
tion; that was effected by his appointment to the expedition 
againſt the Cape of Good Hope. Where a flag-officer quits his 
ſtation to return home, the command devolves on the ſenior 
captain; but if it be thus when he is returning from his ſtation, 
it muſt be ſo when his command is actually determined. As to 
the caſe of Taylor v. Lord H. Paulett, if commodore Jobnſtone 


had been ſuſpended as Lord H. Paulett was, the officer ſucceed- 


ing him would have been intitled, but here there was no other 
That caſe therefore is not in point. The caſe of 
Pigot v. White proves, that a flag-officer is not entitled to a 
prize merely by giving an order to cruiſe, There Admiral 

32 x Digby 
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Digby had given the order, but Admiral Piget had a _ to the 


flag-officer's ſhare of the capture. 


It was replied, 
That though the right of the reed commodore, depended 


on the former clauſe in the proclamation, yet the ſublequent 
regulations might be called in to explain it. There are but two 
ways in which a command or office at common law once veſted 
can determine: the firſt is, by direct revocation ; the ſecond, by 
the acceptance of another incompatible with it. In the preſent 
caſe, the two commands were not incompatible. A general has 
often the command of two diviſions of an army at the ſame time. 
So the command of two fleets, though it may be inconvenient, 
is not in its nature repugnant. The command then of the com- 


modore on his former ſtation, did not expire merely by his be. 


ing appointed to another. If an officer dies, or is killed in bat- 
tle after giving orders, he is conſidered as a captor with reſpect 
to a ſhare in the prize, and his executors are intitled. In ſuch 


caſe, the command is determined, and yet the right attaches. 


If captain Mann, not having any other orders, had diſobeyed 
thoſe given by the commodore, he would have been amenable to 
a court martial; but if the command was at an end, he could 
not be anſwerable for diſobedience to an officer, whoſe autherity 
did not exiſt. Obedience and command are co- relative terms; 
if the order affected captain Mann, his obedience was to the 
commander who gave it. The words other command” in the 
fourth clauſe cannot mean that of a ſenior captain, fince if that 


were the conſtruction, the clauſe would be abſurd, as no caſe 


could exiſt, where a ſhip would not be under another command; 
they muſt therefore mean the command of another flag-officer, 
Inthe caſe of Pigot v. White, it was expreſsly ſtated, that Admiral 
Pigot had taken Admiral Digby under his command, before the 
prize was made: there Admiral Pigot was the other flag-officer, 
Here there was no other flag-othcer appointed, therefore captain 
Mann was not left to act under“ another command.“ 

On this day, judgment was given by 

Lord LouGnBoRoUGH, who after ſtating the caſe reſerved, 
proceeded as follows : 

On the argument it was contended in behalf of the Plaintiff, 
that the late commodore Johnftone was intitled to one eighth 


part of the prize taken by captain Mann, under that clauſe of 


the proclamation which gives ſuch ſhare to the flag officer who 
4 ſhould 
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ſhould be actually on board, or direQing and aſſiſting in the cap- 


ture. It was alſo contended that the regulation reſpecting a 
flag officer returning home was applicable to this caſe, and in 
favour of the Plaintiff. That regulation is, that where a flag- 
officer is ſent out to command on any ſtation, he ſhall have no 
ſhare of any prize taken by (ſhips employed there, before he arrives 
at the place to which he is ſent, and actually takes upon him the 
command; and that a flag-ofiicer returning home ſhall have no 
ſhare of the prizes taken by the ſhips or veſſels left behind to 


act under another command. But it was ſaid, that as the order 


der his command, and no other flag-officer appointed to ſucceed 
him, his command muſt be underſtood to have continued while 
the capture was made, and therefore the Plaintiff was intitled to 
recover. On the part of the Defendant, it was argued, that by 
the clauſe of the proclamation under which the right of captain 
| Mann attached, three-eighths of all prizes were given to the 
captain on board at the time of the capture, with an exception 


ws given by commodore Fo-bn/tone, and as the cruiſe began un- 
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| only of the caſe of a flag officer being actually on board, or 
ö directing and afliſting in the capture, who in ſuch caſe was to 
| have one of thoſe three-eighths; and therefore to give a flag- 
V officer any title to ſuch ſhare, it was neceſſary that the ſhip 
6 ſhould be actually under his command at the time of the capture, 
e but where he had quitted the command, he could not be intitled. 
e I am to declare the opinion of the Court, that under the pro- 
— clamation captain Mann had a right to the whole three-eighths. 
fo To intitle any other perſon, it was neceſſary that two things 


ſhould concur, namely, that both the order ſhould be given, and 
the capture made, under the actual command of @ flag-officer 
al though it need not be under the ſame flag. The queſtion then 
is, whether the commiſſion ſent from the Admiralty on the 


8 19th of January to Mr. Jobuſtone, appointing him to take ano- 
ia ther command, did not amount to a determination of his 

command on the Liſbon ſtation? On this, our opinion is, 

that by fair and natural preſumption, though it does not follow 
4, as a ſtrict neceſſary conſequence, when the Admiralty gives an 

order to an officer to go to the Weſtward, who before command- 
f. ed to the Eaſtward, all his former duty ceaſes, unleſs there is 
BY ſome ſpecial reaſon to prove the contrary, from the time he accepts 
of the other command. We therefore think in the preſent caſe, 
ki that as the prize was taken when commodore Jobſtone was not 
11g commander on that (tation, there mult be 


Judgment for the Defendant, 
| D&R1veR 
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In order to 


diſcontinue 
an eſtate-tail, 
it is neceſſary 
that the party 
diſcontinu— 
ing ſhould 
he actually 
ſeiſed by 
force ef the 
entail. 
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Days on the ſeveral Demiſes of BURTON » 
Hussty and others. 


N ejedment, a caſe was reſerved for the opinion of the 

Court, the material part of which, tated that, 

By a marriage ſettlement, Mary Burton was tenant for life of 
the premiſes in queſtion, remainder to Richard Williams (the 


intended huſband,) for lite, remainder to truſtees to preſerve con- 


tingent remainders, remainder to Sarah Biſhop, (the intended 
wife,) for life, in bar of dower, &c. remainder to the firſt and 
other ſons of Richard Williams and Sarah Biſhop, in tail male, re- 
mainder to their daughters as tenants in common in tail general, 
remainder to Mary Burton in fee. 

The marriage took effect, and ſome time afterwards, Henry 
Burton, the huſband of Mary Burton, joined with her in levying 
a fine ſur cognizance de droit tantum with releafe and warranty, of 
her remainder in fee, to her uſe for life, remainder to the ule cf 
the heirs of her body by the ſaid Henry Burton, or any future 
huſband in tail general, remainder to Henry Burton in fee, 
Richard Williams died in the life-time of Sarah {Biſhop ) his 
wife, but left no iſſue. Henry Burton allo died without leaving 


iſſue, having deviſed all his eſtates, Sc. whatever, to Mrchael 


Burton, his brother and heir at law, under whom the lefſor of 
the Plaintiff claimed. Afterwards Mary Burton, and Sarah 


Williams, (late Biſbop,) joined in levying a fine ſur cognizance 


de droit come ceo, &c. of the premiſes, to the uſe of certain per- 
ſons in fee, under whom the Defendant claimed. 

On this caſe, a doubt was ſuggeſted, whether the eſtate tail, 
which Mary Burton took by the fine ſur cognigance de droit 
tantum, was not diſcontinued by the fine ſur cognizance de droit 
come ceo, Cc., and the remainder over to Henry Burton, diveſted 
and turned to a mere right, ſo as to take away the right of entry, 
and put the plaintiff io the neceliity of bringing a real action. 

But on a ſubſequent day, it was admitted by the counſel ſor 
Defendants (Serj'*: Adair and Runninglon, ) that as Mary Burton 
was tenant for life under the ſettlement, when ſhe joined in le— 
vying the fince /ur cognizance de droit come ceo, &c. there was no 
diſcontinuance of the eſtate- tail in remainder. On this point, 


it was tated at the bar, and aſſented to by the bench, as a ſettled 


ales 


rule of law, that in order to work a diſcontinuance of an el! 
| | tall, 
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tail, it is neceſſary that the party diſcontinuing, ſhould be ac= 1789. 
tually ſeiſed by force of the entail. TLitt. fi 637.—Bredon's 
Caſe. 1 Co. 76.—Earl of Clanricard's Caſe. Hob. 273. (a) Driven 


Stephens v. Britteridge. 1 Lev. 34.—1 Roll. Abr. 6 34.—Gilb. 11454, 
Ten, 117.—Cruiſe on Fines. 254. 255. 


(a) 8. C. 2 Danv. 577. Sir Thomas Raym, 36.1 Sicerf. 83. 


The Duke of St. ALBans v. SHORE. Monday, 
| | June 29t5, 
| EBT for 500/. the penalty of articles of agreement. 
. Where in ar- 
0 The declaration ſtated the agreement to have been made t of +- 
; between the Plaintiff and Defendant on the goth of March . 
1787, by which the Defendant was to purchaſe of the Plaintiff, thers are 
, | in f. ith th . mutual cove- 
j a certain farm with the appurtenances, together with an acre and nant: be- 
7 half of boggy land, at the price of 2594 J. which was to be e 4 0 
1 paid at Lady-dey then next, in the following manner; the 2 acts, 
E buy ; l alſoaco- 
f Plaintiff was to accept of a conveyance and ſurrender of certain = 3 
y copyhold and leaſehold premiſes of the Defendant, at the price r * 
5 2 o. con- 
4 of 1820/, (to be deduced from the before mentioned ſum of Ste on 
. 0 Hie; t 
18 2594 1.) the Defendant to convey thoſe premiſes at the expence {, __ 8. 
8 of the Plaintiff unleſs a fine ſhould be neceſſary, the expence of —_ 
. 3 ty, 
el which the Defendant was to pay; and the Plaintiff to make a brought by 
ol good title to the Defendant at his (the Defendant's) expence, 4 _ 
n Acc 
75 unleſs a fine or recovery ſhould be neceſſary, for which the Plain- of the non- 
. > . fe. 
ce tiff was to pay, who on executing the conveyances, was to receive fh. = 
C+ the reſt of the purchaſe-money, All timber trees, elms, and willow *: Pg 2a 
. 12 Dar A 
trees, which then were upon any of the above eflates, to be fairly breach by 4. 
i, valued, by taw0 appraiſers, and the prices or values thereof, to be * 
an paid by the reſpective purchaſers of the eftates at the time before — — 
vit mentioned: the rents of the reſpective eſtates to be received As. 5 
ed by the owners, till the 24th of March then next. It was e aen ben 
8 8 in articles o 
'Y, alſo agreed, that in caſe the Plaintiff ſhould not be enabled to agreement 
make a good title to the ſaid eſtate before the faid 24th of March, —_— 
ſor that agreement ſhould be void. And although the Plaintiff had = _ 
- pe t - 
Ti done and performed every thing on his part, &c. yet proteſting foller mould 
| - * take in part 
le- that the Defendant had not done any thing on his part, Sc. * ar, 
no g RR 
of other lan ds belon ging to B. ce buyer, and it was alſo agreed that a/l timber trees eubich avere 4 — 5 7 
nt, thee/late;, ſhould v by appraiſers, and paid for by the reſpe2ive purchaſers at a given time; to an action of 
led debt by A. againſt F. for the penalty, on his refuſal to complete thepurchaſe, . may plead, that 4. before 
| the time, cut daten a certaln number of trees, and thereby rendered himſelf unable to perform, and it was 
impoti.bie tor him to perform the agreement. To intitle himfelf to the penalty, the Plaintiit muſt ſhew a 


not, nor <3 wcceft the title; whether it cught not to have ſnewn, that . rendered a geod titie to hilt 
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60 fact, the ſaid duke ſaith, that he the ſaid duke always from the 
time of the making of the ſeid articles of agreement, until 
and upon the ſaid 24th day of March next enſuing the date 
** thereof, and always ſince hath been and is capable, ay, and 
** willing to make à good title to the ſaid William Shore, of the 
* ſaid farm and premiſes, and boggy land ſo agreed to be pur- 
** chaſed by the ſaid William Shore as aforeſaid, and to execute 
* and cauſe to be executed, neceſſary and proper conveyances, 

* and aſſurances, of the ſaid farm, and premiſes, and bogey lands, 

* to the ſaid William Shore, if the ſaid William Shore would had 
** drawn and prepared the ſame for execution, according to the 
form and effect of the ſaid articles of agreement, to wit, at 
% Hanworth aforeſaid: And the ſaid duke avers, that he the 
« ſaid duke, before the 25th day of March, being Lady- -day 


« 1788, to wit, on the 22d day of March A. D. 1788, at Han- 


«* worth aforeſaid, gave notice to the {aid William Shore, that he 
« the ſaid duke was ready and willing at any time, to make a good 
« /itle to the ſaid William Shore, of the ſaid farm, and premiſes, 

« and land, ſo agreed to be purchaſed by the ſaid William Shore, 
and to execute and cauſe to be executed proper deeds, convey- 
« ances, and aſſurances, for that purpoſe, if the ſaid William 
« Shore would prepare the ſame, he the ſaid duke then and there 
« being, and ſtill being enabled to make, and capable of making, 
* 2 good title, tothe ſaid William Shore, of the ſaid farm, and 
* premiles and land, according to the form and effect of the ſaid 
te articles: yet the ſaid William Shore did not, nor would, on or 
« before the ſaid 24th day of March next enſuing the date of the 
T ſaid articles of agreement, nor hath he at any time hitherto 
&« drawn or prepared, or cauſed to be drawn or prepared to be exe- 
% cuted any deed, Conveyance, or aſſurance whatſoever, of the (aid 
cc farm, and premiſes, and lands mentioned in the ſaid articles of 
6 agreement, and ſo agreed to be purchaſed by the ſaid William 
« Shore as aforeſaid, nor did, nor would pay the ſaid purcbaſe- mo- 
* ney, or any part thereof, nor did, nor would accept, the ſaid title, 
T according to the ſaid articles of agreement; but on the con- 
< trary thereof, the faid William Shore, hath wholly neglected. 
« and refuſed, and till doth negle& and refuſe, to draw or 
<< prepare any deed, conveyance, or aſſurance of the ſaid farm, 
«« premiles, and land, unto the ſaid William Shore, or to pay the 


«« ſaid purchaſe-money, or any part thereof, or in any wiſe to 


= carry the ſaid articles into execution, contrary, &c.” 


«« Plea 
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Plea—** That the ſaid duke was not capable, ready, and 
« willing to make, nor could he the faid duke make a good 
« title to the ſaid Milliam of the ſaid farm fo agreed to be pur- 
„ chaſed, according to the tenor and effect of the ſaid agree- 
« ment, &c- And for further plea, &c. that after the making 
&© of the ſaid agreement, and before Lady-day then next follow- 
„ing, to wit, on the 2oth of March A. D. 1788, the faid 
« duke cut aown divers to wit, 500 of the ſail timber trees, 500 
« of the ſaid elms, and 500 of the ſaid willow trees, in the ſaid de- 
« claration and agreement reſpectively mentioned, and by the 
t ſaid agreement agreed to be valued and paid for as in the ſaid 
« agreement is mentioned, whereby the ſaid duke dijabled bimpelf 
from performing, and it became, and was impefſible for bim to 
* perform and fulfill the ſaid articles of agreement, on his part, 
« &c. for which reaſon, he the ſaid William, declined and refuſed 
&« ta carry the ſaid articles into execution on his part, as he lawfully 
«© might, Sc. | 

Replication, —Ifſue on the firſt plea, and general demurrer 
to the ſecond. Joinder in demurrer. 

This was argued in Hilary term laſt, by Lawrence Serj": for 
the Plaintiff, and Bond Serj:. for the Defendant, and a ſecond 
time in Eaſter term, by Le Blanc, Serj* for the Plaintiff, and 
Marſhall, Serjt. for the Defendant. 

The arguments in ſupport of the demurrer were in ſubſtance 
as follow, 


The articles of agreement in this caſe, divide themſelves into 
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two branches. Firſt, That the Defendant was to purchaſe of 


the plaintiff a farm, Oc. for 2594/7. in part of payment for 
which, the Plaintiff was to accept a conveyance of other 


,premiſes. Secondly, That the trees growing upon any of the 


eſtates, ſhould be valued and paid for by the reſpective pur- 
chaſers. The object of the plea is, to ſhew that the Plaintiff 


having cut down trees on his eſtate, was incapable of perform- 


ing his part of the agreement, and therefore that the Defendant 
was not bound to perform the other part. In order to ſupport 
the plea, it muſt be proved that the matter contained in it was a 
precedent condition, for if it were not ſuch a condition, the non- 
performance of it cannot be pleaded in bar. Where one part of 


an agreement is not the conſideration of the other, non- perfer- 
' mance of one part cannot be pleaded as an excuſe for the non- 


performance of the other. In this cafe the agreement reſpecting 
the trees,. was no part of the conſideration of the act which the 


Defendant was to perform, namely, to convey his eſtate, and 
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pay the reſidue of the purchaſe- money. Where there are mu- 
tual remedies, it would be unjuſt that the breach of one covenant. 
ſhould be alledged as a reaſon for the breach of another, becauſe 
the damages ariſing from the one might be unequal to thoſe oc- 
caſioned by the other. The caſe of Boone v. Eyre, (a) was 
ſimilar to the preſent: there the covenant was for well and truly 
performing, Sc. the breach was non-payment, and the plea in 
bar, that the Plaintiff was not legally poſſeſſed of the negroes on 
the plantation: There Lord Mansjeld ſaid, if the plea were al. 
lowed, any one negro not being the property of the Plaintiff 
would bar the action: So here, if this plea were allowed, any 
one tree being cut down, would be a bar to the Plaintiff's de- 
mand. In Hunlecke v. Blacklowe, 2 Saund. 155. the terms of 
the agreement were as ſtrong as the preſent, but there a ſimilar 
plea was not allowed. To the ſame effect alſo is Cole v. Shallerr. 
3 Lev. 41. Though theſe were actions of covenant, yet the 
ſtatute of 8@g I. 3. c. 11. has put actions of covenant and 
debt for a penalty on nearly the ſame footing, as in neither, 


more than the real damages ſuſtained can be recovered. 


(5) On the part of the Defendant, three objections were made 
to the declaration, 1ſt. That the Plaintiff had not ſhewn a ſuffi. 
cient performance of his part of the agreement to intitle him to 
bring an action for the penalty. * The conditions in this caſe 
ſeem to be, what Lord Mansfield calls « dependent conditions,” 
in which the performance of one depends on the prior perform- 
ance of the other, and therefore till the prior condition be per- 
formed, the other party is not liable to an action for the non- per- 
formance of his part. Dougl. 691. (c)—lt is not enough for the 


(a) Boo E v. Ex x, B. R, Eaft. 17 Geo. 3. | To which there was a general demurrer. 
Covenant on a deed, whereby the Plaintiff | Lord MansrieLs. — The diſtinction is 
conveyed to the Defendant the equity of re- | very clear, avhere mutual covenants go to the 
demption of a plantation in the Wet Indies, whole of the confideration on both aides, they 
together with the ſtock of negroes upon it, | are mutual conditions, the one precedent to the 
in confideration of 500 J. and an annuity of other. But where they go only to a part, 


1601. per annum for his life ; and covenanted where a breach may be paid for in damages, 


that he had a good title to the plantation, | there the Defendant has a remedy on his 
was lawfully poſſeſſed of the negroes, and | covenant, and ſhall not plead it as a con- 
that the Deſendant ſhould quietly enjoy. The | dition precedent, If this plea were to be 
Defendant covenanted, that the Plaintiff well þ allowed, any one negro not being the pro- 
and truly performing all and every thing therein | perty of the Plaintiff would bar the action. 
contained on his part to be performed, he the Judgment for the Plaintiff, 
Defendant would pay the annuity. The | (5) 'The objections made to the declara- 
breach afligned was the non poyment of the | tion by Mr. Serjeant Marſhal, which were 
annuity. Plea, that the Plaintiff was not, | noticed by Lord Loughborough, in giving 


at the time of making the deed, legally poſ- | judgment, are diftinguiſhed by aferifks.*® 


ſeſied of the negroes on the plantation, and | (c) Laſt Edition. 
ſo had not a good title to convey. | | 
; | «- Plaintiff 
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Plaintiff to aver, that he is ready and willing to perform his part; 
the Defendant is not obliged to convey his eſtate to the Plain- 
tif, before the Plaintiff conveys to him. Even in covenant to 
recover damages for the non-performance of this agreement, the 
Plaintiff muſt have ſhewn, that he had actually done all in his 
power to perform his part; but this being debt for the penal- 
ty, an action of a more harſh nature, the Plaintiff muſt ſhew a 
preciſe performance; which is made a condition precedent. A 
court of equity on the ſame principle, will not decree a ſpecific 
performance of an agreement, unleſs the party applying for the 
decree, has exactly performed his part. Wherever performance 
is neceſſary to be averred, it muſt be ſhewn with ſuch certainty, 
that the Court may judge whether the intent of the covenant be 
performed. 5 Com. Dig. 43. * To make a good title means 
to convey by a good title; and he who is bound to convey, is 
bound to prepare and tender ſuch conveyances as are proper to 
make a good title to the grantee. 1 Roll. Abr. 465. l. 3. 2 
Lev. 95. 1 Ventr. 255. 1 Mod. 104. If it be ſaid, that 
the Defendant muſt prepare the conveyances, becauſe he is to pay 
the expence of them, the anſwer is, that the law is otherwiſe. 
* If nothing be ſaid of the expence, it ſhall be defrayed by the 
grantor, 1 Roll. Abr. 422. J. 50. But where the grantee is to 
pay the colts, yet the grantor mult prepare the conveyances, 
Cro. Eliz. 517. If he be bound to aſſure at the charge of the 
grantee, he mult give notice what ſort of conveyance he will 
make. Hal.ing's Caſe, 5 Co. 22. 6. In the preſent caſe, as nei- 
ther party has done any act towards conveying their reſpective 
eſtates, neither can bring an action for the penalty. But if it 
ſhould be holden that the Defendant was bound to prepare the 
conveyances becauſe he was to pay the expence, yet the Plaintiff 
has not ſhewn a ſufficient performance, ſince, for any thing that 
appears, a “ fine might be neceſſary: and as ſuch fine was to be 
at the expence of the Plaintiff, and he was bound to levy it if 


neceſſary, he ought to have ſhewn, either that he had levied 


it, or that it was not neceſſary, But ſuppoſing the Defen- 
dant was bound to prepare the conveyance from the Plaintiff, then 
muſt the Plaintiff be bound to prepare the conveyancefrom the De- 
fendant. If ſo, * the Plaintiff ought to have ſtated, not only that 
he had offered to make a good title to the Defendant, but allo that 
he had prepared a conveyance from the Defendant to him, had 
tendered it to the Defendant to be executed, and demanded the 
difference in value ; but that the Defendant had neither pre- 

4 B | pared 
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pared a conveyance from the Plaintiff to him, executed the 
conveyance from him to the Plaintiff, nor paid the difference, 
The ad objection to the declaration is, that the Plaintiff only 
ſtates that he was ready and willing to make a good title, but does 
not ſhew * what title. If he in fact had no title, or could not 
make one to the Defendant, the agreement was void by the terms 
of it, and it would be impoſſible for him to recover; this title 
is therefore an eſſential part of the caſe. But the validity of 
the title is a matter for the cognizance of the court, and there- 
fore it muſt appear on the record, that the Court may judge of 
it, and the Defendant take iſſue on any of the facts which ſup. 
port it if untrue, or demur if it be inſufficient, Here the per. 
formance is ftated ſo generally, that no preciſe ifſue “ can be 
taken on it. In covenant, the breach may be aſſigned as large 


as the covenant, becauſe damages only are to be recovered ; but 


in debt for a penalty a precite breach mult be ſhewn, becauſe a 
breach is a forfeiture of the whole bond. x Ld. Raym. 107. 
No iſſue can be taken on the word * patron or heir, I Ld. Raym. 
202. But the word * ritle is of much more vague ſignification 
than either patron or heir. Where any thing is to be done as a 
precedent condition, an averment that the party was ready and 
willing to do it,” is inſufficient, neither is an averment * para- 
tus fuit & obtulit, ſufficient, unleſs he Rates that he was hin- 
dered by the other party. 2 Saund. 350. 1 Roll. Abr, 465, !. 
40.: but paratus fuit & obtulit, is ſutficient, where nothing is 
to be done on his part, before the other has done a prior act; 
ibid. The Plaintiff therefore ought here to have ſhewn that he 
had actually made a good title to the Defendant, and what that 
title was. Hob. 6g, 77. Cro. Fac. 315. 425. 503. Cro. 
Eliz. 919. Yetv. 49. Sid. 467. Dougl. 620. (a). 

The zd. objection to the declaration is, that there are three 
breaches aſſigned in an action of debt, but it is not ſtated to be ac- 


| cording to the form of the ſtatute: for as before the fat. 8 & 


9 V. z. c. 11., only one breach could be aſiigned in an action 
of debt, if many be now aſſigned, notice mult be taken of the 
ſtatute in pleading. But the breaches themſelves do not meet 


the covenant, not being breaches of the contract ſtated. They 
are, 1ſt, That the Defendant did not draw or prepare any con- 
veyance. 2d. That he did not pay the purchaſe money. zd. 


That he would not accept the title. Now a * breach ſhould be 
aſſigned in the words of the covenant ; or at leaſt it muſt contain 


(a) Laſt Edition. 


the 
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the plain and obvious meaning of the covenant. But it has been 
proved, that the Defendant was not bound to prepare the con- 
veyance. The agreement alſo was, that he ſhould ſatisfy the 
Plaintiff, partly by conveying certain premiſes to him, and by 
paying him the remainder in money; not that he ſhould pay the 
whole in money. This breach therefore ought to have been 
« * That the Defendant did not convey to the Plaintiff the pre- 
miſes which he agreed to convey, nor pay the difference.” As to 
the 3d. breach, it would have been proper, if the Plaintiff had 
ſhewn a ſufficient performance on his part; but the Defendant 
could not accept, till the Plaintiff had actually executed the con- 
veyances. | 

With reſpect to the plea, it is to be obſerved, that the agree- 
ment is not in two parts; the clauſe relating to the trees is not a 


new contract of ſale, but the mode of valuation. It was underſtood. 


that they were to go with the land. They were to be paid for 
by the reſpeRive purchaſers; that is, by the purchaſers of the 
land on which they grew, and were conlidered as part of the 
purchaſe. The value of land with timber growing on it, can 
only be fairly eſtimated by an appraiſement of the timber. But 
a grant of land paſſes all woods and timber growing on it; Co. 
Lit. 4. a.; the appraiſement is only to aſcertain the value. 
Small timber growing is of great value, which if cut would be 
worth nothing. Thriving timber will pay 10 or 15 per cent. 
for the purchaſe money, and without it, the land may be of no 
value, If there be a covenant to leave all timber on the land, 
it is a breach for the party to cut them down, though he 
leave them, Sir Tho. Raym. 464. If the Plaintiff has cut 
down any of the trees, he is not entitled to the penalty, becauſe 
he has deprived the eſtate of certain qualities, which were an in- 
ducement to the Defendant to contract. Admitting the autho- 
rity of Boone v. Eyre, it is not applicable to the preſent caſe ; 
there the value of the plantation was not altered by the loſs of 
ſome of the negroes. No caſe has been adduced, where the ſub- 
ject matter of the contract was changed. This is one entire con- 
tract, The ſale of the land is the fale of the timber. The De- 
fendant is called upon to pay for a thing difterent from that for 
which he agreed. Various caſes might be put, where there may 
be an agreement for the purchaſe of one entire thing, and a par- 
| ticular mode of valuing a part of it. 
It was replied, 
That although it was objected, that the Plaintiff had not 


ſhewn a ſufficient performance on his part, yet he had ſtated 
3 | that 
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that he was capable, ready and willing to make a good title, 
and of which he had given notice to the Defendant. This 
was ſufficient. The Plaintiff was not bound to execute the 
conveyances, unleſs the Defendant had drawn and paid for them, 
As to the caſes cited, where it was holden inſufficient to ſtate 
that the party was ready and willing to perform his part, there, 
ſome ſpecific, certain at, was to be done; in which caſe, 
performance was neceſſary to be averred. But here the Plaintiff 
was to make no conveyance without the conſent of the Defen- 
dant. The firſt claſs of caſes only ſhews at whoſe expence con- 
veyances were to be made, where there was no expreſs agreement, 
but here by the covenant, the Defendant was to pay it. As to 
the objection that a fine might have been neceſſary, that is an- 
ſwered by ſtating that the Plaiatiff gave notice to the Defendant, 
that he was ready and willing at any time to make a good title, 
If a fine were neceſſary, the Defendant ought to ſhew that it 
was neceſſary; the Plaintiff agreed to levy it only if it were 
neceſſary. As to the caſe where the word “ patron,” was not 
- ſufficiently certain to take iſſue upon, it was in guare impedit, 
where the party was oliged to make out a title to himſelf, and 
ſhew an actual preſentation. In the other claſs of caſes cited where 
the words ready and willing” were holden not ſufficient, an 
abſolute performance was neceſſary to be ſtated, becauſe it was 
wholly in the power of the party to perform the act required, 
But where two things are to be done at the ſame time by diffe- 
rent parties, it is enough for the party declaring to ſtate that he 
was ready and willing to perform his part ; eſpecially where 
money is to be paid for the conveyance of an eſtate, in which 
caſe the party to whom the eſtate is to be conveyed, is not forced 
to pay, unleſs the other is ready and willing to convey. The 
ground of the deciſion in Cro. Fac. 315. was, that the Plaintiff 
ought to have ſhewn by what title the Plaintiff in ejectment re- 
covered, fince it might have been by his own conveyance, and 
then though the facts alledged were true, ſtill there might be no 

breach of covenant. On this principle the caſe of (a) Noble v. 
King was decided in this Court. So allo in the other caſes cited, 
where there were covenants for good title, and quiet enjoyment, 
it was neceſſary to ſtate the title of thoſe by whom the parties 
were evicted or diſturbed ; becauſe the facts alledged might be 
trye, and yet the covenants might not be broken. The caſe 
cited from Yelverton 49. was decided principally on the ground 


(a) Ante 34. 
that 
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that the declaration ought to have ſhewn that B. the perſon 


who was to become bound according to the agreement, was in 


fact bound. | 
As to the third objection to the declaration, namely that the 
breaches are not ſtated to be aſſigned by virtue of the ſtatute ; 
that is matter of form, and not to be taken advantage of on a 
general demurrer. As to the objection that they are not breaches 
of the agreement ſtated; it is to be obſerved that they are in ſub- 
ſtance and truth breaches of the agreement. It ſufficiently ap- 
pears from them, that the Defendant did not do what he was 
bound to do, that he neither prepared the conveyances, paid the 
purchaſe money, or accepted the title of the Plaintiff. He 
ought by ſome act on his part, to have enabled the Plain- 
tiff to have done what he had agreed to do, namely to con- 
vey, Ce. No anſwer has been given to the caſe of Boone v. 
Eyre, where the negroes were to paſs with the land, as the trees 
in this caſe. There the damages for the loſs of the negroes 
were unequal to thoſe which would have accrued to the other 
party. There allo a groſs ſum was ſtipulated for the negroes 
together with the plantation ; here, there was only an agreement 
for a valuation. If any tree had been cut down, the Defendant 
would have paid ſo much the leſs; and if there was any ideal 
value annexed to the growing timber, he ought to have itated it. 
The whole contract is not to be reſcinded, by an alteration in the 
trees on the land, which were to be the ſubject of a ſeparate va- 
luation. 
| Cur. vult adviſ. 
Oa this day, the following judgment of the Court was de- 
livered by Lord LouGHBoRoOUGH ; who having ſtated the plead- 
ings, ſaid, | 
It is clear in this caſe, that unleſs the Plaintiff has dons 


all that was incumbent on him to do, in order to create a ber- 


formance by the Defendant, (if I may uſe the expreflion,) he is 
not entitled to maintain the action. If he has not ſet forth a 
ſufñcient title, judgment mult be againſt him whatever the plea 
is, and if the plea be a good bar, the ſame conſequence muſt fol- 
low. It was argued on the part of the Plaintiff, that the agree- 
ment reſpecting the trees was not a condition precedent, and 
therefore a breach of that agreement could not be pleaded in 
bar of the action. In fupport of this argument, the cate of 
Boone v. Eyre was cited; but in that caſe, though the Court of 


King's Bench held the plea inſufficient, yet they laid down a 


clear and well founded diſtinction, that where a covenant went 
40 to 
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to the whole of the conſideration on both ſides, there it was a 


condition precedent; but where it did not go to the whole, but 
only to a part, there it was not a condition precedent, and each 
party muſt reſort to his ſeparate remedy ; and for this plain and 
obvious reaſon, becauſe the damages might be unequal. The 
caſes alſo of Hunlocke v. Blacklowe, 2 Saund. (a) and Cole v. 
Shallet, 3 Lev. (6) were cited as being in favour of the Plaintiff. 
But it is unneceſſary to enter into the diſcuſſion of thoſe caſes; 

though perhaps doubts may reaſonably be entertained of the dogs 
trine laid down in Saunders, and though the caſe cited by him in 
his argument, may deſerve full as much conſideration, as that 
which was the ſubject of the determination of the Court. For 
we found our opinion on the prefent caſe, on the ground of the 
diſtindion in Boone v. Eyre, which we think a fair and found 
one. Then the queſtion is, whether the covenant of the Plain- 
tiff, goes to the whole conſideration of that which was to be done 
by the Defendant? Now the duke clearly covenanted to convey an 
eſtate to the Defendant, in which, all the timber growing on the 
eſtate was neceſſarily included. The timber was not diſ- joined 


from the eſtate by the ſeparate valuation of it. It was expteſsly 


agreed that all trees, &c. which then were upon any of the eſtates 
ſhould be valued. But it is not to be permitted to a party con- 
tracting to convey land, which includes the timber, by his 
own act to change the nature of it, between the time of entering 
into the contract, and that of performing it. There may be 
caſes, where the timber growing on an <ſtate, is the chief in— 
ducement to a purchaſe of that eſtate. But it is not neceſſaty 
to enquire, whether it be the chief inducement to a purchaſe or 

ot; for if it may be in any ſort a conſideration to the party 
purchaſing, to have the timber, the party ſelling ought not to 
be permitted to alter the eſtate, by cutting down any of it. This 


is not an adtion of covenant where one party has performed his 


part, but is brought for a penalty, on the other party refuſing 
to execute a contract. But to entitle the party bringing the ac- 
tion, to a penalty, he ought punctually, exactly, and literally, to 
complete his part. We are therefore of opinion that the plea is 
a good bar to the action, and on this, we give our judgment. 
(c) My brother Marſhall made ſome exceptions to the declaration, 


which it is not neceſſary to go into, but which ſpeaking for 
myſelf, I think material. It is to be obſerved, that this is not 


a contract abſolutely and at all events to. convey. Where a man 


(a) 119. (?) 41. (c) Yide the argument. 


under- 
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undertakes to convey, he undertakes to convey by a good title, 
There are caſes where a Court of Equity has holden, that a par- 
ty ſo undertaking might make a title by procuring an act of 
parliament, and that he was bound to purchaſe in all out- 
Nanding terms to make a good title. But in this caſe if the 
Plaintiff was not enabled to make a good title before a certain 
day, the agreement was to be at an end, he might be off, and was 
releaſed from his engagement. Hetherefore undertook to make 
a good title before a given time: the breach aſſigned is, that the 
Defendant refuſed to accept the title. But what title ? What ex- 
hibition of title? What title was tendered to him? What was 
there for him to accept? This perhaps is rather debors the 
queſtion, though it might be material if it were neceſſary to 
take it into conſideration. But the ground of our determination 
is, that the plea is good, as I before ftated, within the diſtinc- 
tion laid down by the Court of King's Bench in the caſe of 
Boone v. Eyre. 
Judgment for the Defendant. 


GE RAR D v DER RO BECK and Another. 
AP AIR, Serjt. in Eaſter term, ſhewed cauſe againſt a rule 

to change the venue from London to Cornwall, by producing 
an affidavit that the cauſe of action aroſe at Port I Orient, in 
France, which prevented him from undertaking to give material 
evidence at any place in England. 

The Court ſuggeſted, whether an undertaking to give mate- 
rial evidence in London would not be fulfilled, by proving the 
cauſe of action at Port Orient, by the ſame ſort of fiction as is 
uſed in a declaration, in which the cauſe of action may be laid 

in a Foreign country“ to wit, at London in the pariſh and ward, 
Ic.” 

Afterwards Adair ſaid he was ready to enter into a ſpecial un- 
dertaking of this kind, ſuited to the circumſtances of the caſe. 
In anſwer Kerby, Serjt. cited the caſe of (a) Woolnorgh v. 
Boys, in which, on a motion to change the venue from London 
to Suffolk, an affidavit was made by the Plaintiff, that the cauſe 
of action aroſe at Dunkirk, and not in Sufo/k, and the Court 
after-conſulting all the officers, held that the cauſe ſhewn was 
not ſufficient, unleſs the party had undertaken to give material 


evidence in London. 


(a) In this Court, Mich. 1785. 
*4C2 
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Lord Love@nBoROVUGH faid, that as the introducing a new 


method of practice might cauſe confuſion, the Plaintiff muſt un- 


dertake in the uſual manner to give material evidence in London, 
and leave it to be conſidered at the trial, or afterwards by the 
Court, how far evidence of the cauſe of action at Port L'Orient, 


might by fiction of Jaw, ſupport ſuch an undertaking. 


The rule was therefore diſcharged, on an undertaking to give 


material evidence in London. 
The cauſe went to trial, and a verdict was found for the 
Plaintiff, evidence being given, that the Defendants, who were 


partners in trade at Port L' Orient, had at a meeting of their 


creditots at that place, acknowledged a debt to the Plaintiff of 


Worne/day 
July iſt. 


The plaint 


in reple rin 
being remor- 


ed by the De- 
fendant into 
this Court by 
re. fa. lo. 
Which is 
filed on 

the appear- 
ance day of 
the return, 
and a rule to 
declare being 
given, he 
may ſign 
judgment of 
non pros. for 
want of de- 
claring, 

wit hout de- 
manding a 
declaration, 


3000 ' 


On this day Kerby moved to ſet afide the rerdi, and enter 
a nonſuit, on the ground that the Plaintiff had not fulfilled his 
undertaking. But, 

The Court were unanimouſly and clay of opinion, that the 
undertaking to give material evidence in London, was by fiction 
of law well ſupported by proof of the debt in France, and there- 
fore 


Refuſed to fer; ade the verdict. 


* 


* 
- 4 - ' © 
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James v. Moopy, 


> 4 


1 E plaint in replevin being removed by the Defendant 
into this Court from an inferior one by recordari facias 
Taquelam, returnable in fifteen days of Zaſter (and which was 
filed on. the (2) 29th of April, the Defendant ſigned judgment. 
ol non pros for want of a declaration after having given a rule 
to declare. 

A rule was 8 to ſhew cauſe, why the judgment ſhould 
not be ſet aſide, on the ground, that no demand of a declaration 


was made. But, 
The Court held that ſuch a demand- was not neceſlary and 


therefore, * 


Diſcharged the rule with coſts. 


2 


Kerkj; Serjt. for the Plaintiff, and Adair, Setjt. for the De- 
fendant. 


(a) 7. e. the appearance day of the return. 
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WouLFE bv. SHOLLS,. 


Rule was obtained on a former day, by Bend, Serj to 


ſhew cauſe why there ſhould not be judgment as in = 
of a non-ſuit for not proceeding to trial in due . * _ 
joined, on an affidavit which ſtated generally, „% that iſſue was 
Toy alt term, Ec.“ 

9 ſhewed cauſe, infiſting that —— to re 
practice of this Court, the Defendant was not — -— 
judgment for which he applied, without ſhewing, that i wh 
Yo joined early enough in the laſt term for the Plainti to 
have tried his cauſe in that term. For any thing = 
pearing on the affidavit, iſſue might have been —_— 4 

for that purpoſe, the Defendant therefore had not ſtated p 
ciſely what was neceſſary to ſupport the rule. — 
The Court were of this opinion, but ſaid that in the ne 


| idavit would have been ſufficient. 
term, ſuch a general affidavi Role diſcharge 


Vide Frampton v. Payne, ante 65,—and Baker v. Newman 
123. 


282 


6 
— 
1 7 69. 
. 


Nraneſday, 
dy os f 7 
J ©Y IL, [ » 


To ſvpport, 
Iil TC NEXL 
term after 
that in which 
Tue is join- 
cd, a rule for 
Judgment as 
in calc of a 
nontuit, for 
nut procecte 
ing to trial, 
the attlavit 
mult ftate, 
that iNue was 
Joined early 
enough in 
the preced- 
ing term, 

for the plain- 
tift to have 
proceeded 

to trial in 
that term. 
But in the 
third term, a 
general ath- 
davit, ſtating 
that iſſue was 
Joined in the 


former term is ſufficient. 


(a) Qu. Whether it does not appear 
from hence, that if iſſue be joined early 
enough in a term, the Plaintiff muſt pro- 


events in the next term ? 


ceed to trial in the ſame term; if not, at all 
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H1S was an action for the penalty of the ſtat. 12 Anne 

A. 2. c. 16. againſt uſury, tried at Guildhall before Lord 
Loughborough in laſt Trinity Term, in which a verdict was 
found for the Plaintiff. T he declaration ſtated, that on the 16th 
of May 1788, Stephen Romer drew two bills of exchange on 
William Keate, one for 46 J. payable one month after date, 
the other for 45 /. payable two months after date; and that the 
bills were accepted by Keate. 

It then ſtated, that it was corruptly agreed between Romer 
and the Defendant, that the Defendant ſhould ditcount for 
Romer the ſaid two bills of exchange, ** for gold, that is to ſay, 
*« that be ſhould for ſuch diſ.ounting thereof, have, receive, and 
e fake from the ſuid Romer more than intereſt at and afier the 
rate of gl. for th: forbearing and giving day of payment of 1ool. 
for a year, that is to ſay, the ſame money as the profits of the 
* ſaid Defendant wou!d have been, if the ſaid Romer had boug ht 
*« of the Defendant geld to the amount of the faid two b lle of ex- 
* change, and immediately reſold the ſame again to him, and that 
© Romer ſhould indorle the bills to him.” It then ſtated, that 
the Defendant diſcounted the two bills, and advanced and lent 
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to Romer the ſaid ſums of money therein mentioned, that is to ſay, 
the faid ſums of 451. and 451. reſpectively, and did forbear, 
&c, Se. 

And the Plaintiff farther faid, that the defendant by meang 
of the ſaid corrupt contrad, took, accepted, and received of 
and from the ſaid Romer, the ſum of 41. 115. (as the profits 


which he the Defendant would have made, it Romer had 


bought of him gold to the amount of the ſaid bills, and imme— 
diately ſold the ſame again to him) for the forbearance and giv. 
ing day of payment, Fc. which ſaid ſum of 4/. 115. ſo taken, 
Sc, exceeds the rate of 5 J. for the forbeatance and giving day 


of payment of 190/. for a year, Cc, &c. 


The count on which the verdict was taken, was as 1 
vg. That it was corruptly, and againſt the form of the ſtatute 
in ſuch caſe, made and provided, agreed by, and between the 


faid Romer and the Defendant, that the Defendant ſhould 


lend to the ſaid Romer, another ſum of money, to wit, 851, gs, 
and ſhould forbear, and give day of payment of the ſame trom the 
time of lending thereof, until the money mentioned in two 
certain other bills of exchange, reſpectively bearing date, the 
16th of May in the year laſt aforeſaid, before then drawn by the 
ſaid Romer, upon the ſaid William, and by him ſcvcrally accept- 


ed for payment, to the order of the ſaid Romer for two certain 


ſums of money therein expreſſed, to wit, the ſum of 46/7. at 
one month after date of the ſaid bills, and the ſum of 451. at 
two months after date, ſhould become due and payable: and 
that the Defendant for the forbearance and giving day of pay- 
ment of the ſaid 867. gs. for the ſaid time lait aforeſaid, ſhould 
have another ſum of 4/, 115. and that the ſaid Romer for ſe- 
curing the payment as well of the ſaid 86/7. gs. lo lent as laſt 
aforeſaid, as the faid 4/7. 11s. and for the forbearance and 
giving day of payment of the ſame as laſt aforeſaid, ſhould in- 
dorſe the ſaid two laſt mentioned bills of exchange, and de- 
liver the ſame ſo indorſed to the Defendant: and the Plaintiff 
who ſues as aforeſaid further ſays, that in purſuance of the ſaid 
laſt mentioned corrupt contract, the Defendant after the making 
thereof, to wit, on the ſaid 17th dey of My 1788, at London, 
Sc. did lend to the ſaid Romer, the ſaid laſt mentioned ſun of 
86 J. gs. and did thn and there forbear and give time of pay- 
ment of the ſame from thence, until the money mentioned in the jaid 
two loſt mentioned bills of exchange, ſecerally became due and pay— 
able: and the ſaid Romer, for ſecuring to the Defendant pay- 


ment 
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ment as well of the ſaid ſum of 867. gs. ſo lent as laſt afore- 
aid, as the ſail 4/. 115. for the forbearance and giving day of 
payment of the ſame as aforeſaid, did then and there, to wit, on 
ſaid 17th day of May, in the year laſt aforeſaid, at London, Cc. 
indorſe the ſaid two laſt mentioned bills of exchange, and 
thereby appoint the contents thereof to be paid to the De- 
fendant: and then and there delivered the ſame, fo indorſed 
to the Defendant; and the Plaintiff who ſues as aforeſaid, fur- 
ther ſays, that the Defendant under and by means of ſaid laſt 
mentioned corrupt contract, fo made as laſt aforeſaid, after the 
making thereof, to wit, on 17ih of May, in the year laſt afore- 
ſaid at London, Sc. had, took, accepted, and received the ſaid 
laſt mentioned ſum of 4/. 1t 5s. for the ſaid forbearance and giv- 
ing day of payment, of the ſaid laſt mentioned ſum of 86 J. gs. 
for the time laſt aforeſaid and in manner aforeſaid ; which ſaid 
ſum of 4 /. 115. fo had, taken, accepted and received by the De- 
fendant as laſt aforeſaid, for the torbearance and giving day of 
payment of the ſaid laſt mentioned ſum of 867. 9. as laſt afore- 
ſaid for the reſpective times lalt aforeſaid, exceeds the rate of 5 J. 
for the forbearance of 100 J. for a year, &c. 

At the trial the uſury wis clearly proved, as it appeared that 
vpon application to the Defendant to diſcount the bills, he re- 
fuſed to do it unleſs it were done “ as geld (a), to which Ra- 
mer, who had been a jeweller, conſented, and received in di{- 
count 86/7. 95. which ſum was paid in money, bills, and 4 
geld, part of which was a gold tooch ic caſe, which Romer ſaid 
he believed was valued between him and the Defendant, at 
eight guineas, but whatever the ſum was, He foot the toothpick 
caſe as caſh, and immediately melted it down. 

In the laſt term, a rule was obtained to ſhew cauſe, why the 
verdict ſhould not be ſet aſide, and a new trial granted, on the 
ground, that there was a variance; the count being, that the 
Defendant /ent to Romer 861, 9s. but the evidence mo 
that part of the ſum was talen in goods. 

Againſt which Adair and Bond, Serjts. now ſhewed auld 

The verdict mult ſtand, if the evidence can be applied fo as 
to ſupport it, The uſury in this caſe was tully proved, and it 
is {utficient if the allegation be ſubſtantially made out. The 
law does not require io ſtrict a method of proving a charge of 


(a) This is explained in the firſt count J chaſing gold of the value of 917. (the 
of the declaration. The ſum of 47, 115. | amount oi the bills) at the accuſtomed rate 
5 exatly the profit which the Detendant | among refiners, 
would have gained by ſelling and repur- 
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uſury in a declaration, on a penal ſtatute, as in a plea z becauſe 
in the latter caſe, the party pleading the plea has direct cogni. 
zance of the fact, but in the former, the tranſaction is preſum- 
ed to be more ſecret, and the action brought by a ftranger or com- 
mon informer. 1 Hawk. P. C. b. 1. c. 2. % 24, In Flyer v. 
Ed wa de, Corp. 112. Lord Mangfield ſays, © in all queſtions, 
* in whatever reſpect repugnant to the ſtatute, we mult get at 
© the nature and ſubſtance of the tranſaction; the view of the 


* parties mult be aſcertained, to ſatisfy the Court that there is 


a loan and borrowing ; and that the ſubſtance was to borrow 
on the one part, and to lend on the other.“ So here it made no 
difference as to the'uſury, whether the loan was cntircly in money, 
or partly in money, and partly in goods. The queſtion is, whether 
there was any evidence of the ſum of 56 /. gs. ſtated in the count, 
being paid to Romer? but he expreſsly ſwore, that part was 
paid him in money, and the reſt in gold which he 7ook as caſh, 
The gold or any other goods given as money, ſhall be holden 
to be ſo, eſpecially as againſt the party committing the uſury. 
Stra. 691; and it ſhall not lie in his mouth to deny it, Tt 
was the ſame as Portugal, or any other foreign coin, given in 
exchange, which would be as caſh. In 1 FW. 115. in an ac- 
tion on a promiſe to deliver up a bond pledged, on payment of 
the money borrowed, where the breach aſſigned was, that the 
Defendant refuſed to deliver up the bond, though it was not 
ſtated that the money was paid or tendered, yet a tender and re- 
fuſal being proved at the trial, the evidence was holden to agree 
with and ſupport the declaration, It was a queſtion for the 
jury, whether this was an uſurious contract, and they by their 
verdi& have determined it to be ſo. 

Le Blanc and Lawrence, Serjts. in favour of the rule, con- 
tended that the count was not ſupported by evidence, The 
ground of the action is a contract by which Romer was to re— 
ceive 86 /. gs, It is ſtated, that ſo much money was actually 
paid to him; this ought ſtrictly to be proved. Ir appeared that 
he did not know with certainty, how much the gold roothpick 
caſe was worth; but the ſtatute annexes the penalty to the 
taking more than legal intereſt, ** by way or means of any cor- 
* rupt bargain, loan, exchange, cheviſance, ſhift or interelt 
* of any wares, merchandizes or other thing, or things what- 
* ſoever,” it ought therefore preciſely to have been ſet forth in 
the count, how the uſury was committed, whether by loan, 


exchange, wares, merchandize, &c. or otherwiſe, If the gold had 
been 
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been fold for more than the eſtimated value, Romer would have 
paid leſs intereſt, and perhaps no uſury would have been incur- 
red; the intereit might have been either leſs than five per cent. 
or exactly to that amount, But though the uſury be proved, 

et it is not the ſame uſury, and not being the ſame, there is a 
variance. The principle to be cöllected from the caſes on this 
point is, that where a contract is ſtated, whether it be the eſſen- 
tial ground of the action, or whether it be matter of induce- 
ment, ſuch contract mult be ſpecifically proved. Cudlip v. 
Rundle, Carth. 202.—Briflow v. Wrigbt, Dougl. 665. (a).— 
King v. Pippet. i Term Rep. B. R. 235. —and in Carliſle v. 
Trears, Cowp. 671. it was determined, that where an uſurious 
contract was not proved as laid in the declaration, it was a fatal 
variance. As to the caſe of Flyer v. Edwards, it is not ſtated 


what the declaration was in that caſe, neither was there any queſ- 
tion of a variance: it goes only to ſhew, that an uſurious con- 


tract ſhall not be covered by a ſale of goods, and the ſtatute 
evaded. What the contract was, mult be collected from the whole 
tranſaction ; but that proves it to be a contract both for a loan 
of money and of goods; yet the contract ſtated in the declara- 
tion is only for money ; and the ſtatute diſtinguiſhes a loan of 
money from a loan of goods. In an action in the common form 
for goods ſold and delivered (5), tried before Mr, Juſtice Baller, 
the contract proved was, that the goods ſhould be paid for, 
partly in money, and partly in buttons, and the Plaintiff was 
nonſuited, not having declared on the ſpecial agreement, 

Adair in reply, 

The caſes cited on the other fide may be divided into two 
claſſes, the firſt, where it is neceſſary that a contract ſhould be 
proved as laid; the ſecond, which was laſt cited, where goods 
were not allowed to be conſidered as money. As to the firtt, 
the rule of Jaw is not diſputed ; and it has been complied with 
in this caſe; the contract has been proved ſubſtantially as ſtated : 
it is laid that a certain ſum of money was advanced, and proved 
that the ſum was paid in caſh, and what was equivalent to, and 
accepted as caſh. As to the laſt caſe, it ſhews only, that where 
part of a contract for goods, is to be paid for in other goods, 
the party thall not be permitted to recover the whole in money, 
by ſaying the other goods were money: but where there is a 


contract for the loan of money, and part of it is given in goods 


after Mich. Term, 1787. 


(a) Laſt edition. 
(6) Harris v. Fow.e, Sittings at Guildhall 
47 which 
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which are taken as money, the party giving them, ſhall not be 
permitted to deny that the contract was for money, or that it 
was proved, by ſuch evidence as was here given. 

Lord LouGnuBoRouGH.—My opinion continues the ſame as 
it was at the trial, It has been truly argued by my brother 
Adair, that the contract was proved as laid; and that it was 
not originally a contract for the delivery of goods, but for a 
loan of money. Yet I agree with my brother Lawrence, in the 
caſe which he mentioned, where there was a contract partly for 
money and partly for goods, becauſe there, it is obvious, that 
as the party had an intereſt that the contract ſhould be perform. 
ed ſpecifically as laid, it was incumbent on him to enter into 
the tranſaction. But here, both parties enter into a contract 
for a loan of 86/7. gs. in the execution of which, by mutual 
conſent, a piece of gold is accepted as part of that ſum. Sup. 
poſe Parker had brought an action againſt Romer for 86 J. g c. 
as money lent, would it have been competent to Romer to have 
ſaid, “you never lent me ſo much money, goods were part of 
it:“ the anſwer to that would have been, you have agreed to 
take it, not as goods, but as money, you may make the goods 
repreſent money, as well as money repreſent goods.” Parker 
delivers this piece of goods not as a commodity to be ſold, but 
as a thing of ſpecific value, as an aliquot part of the money; 
and Romer ſo takes it; then with reſpect to him, this is to 
be taken as conſtituting ſo much of that common meaſure of 
the value of the commodity. It is making the commodity it- 
ſelf ſtand in the place of the thing which conſtitutes the value, 


I lay no ſtreſs on the commodity being gold. 1 think if any 


other commodity of leſs eaſy ſale had been fo eſtimated, the 
caſe would have been preciſely the ſame, If my brothers there- 
fore ſee no reaſon to differ from me, the verdict ought to 
ſtand. 

_ Hearn, J. (2) —I am of the fame opinion. The declaration 
ſeems to me to be well framed, and ſufficiently proved, It 
would make a great difference, it the delivery of the goods were 
to be a part of the ſhift, and no part of the original contract. 
I do not ſee two contracts, as it was faid ; there appears to me 
to be but one; and a piece of bullion was ſubſtituted as 


coin. 


(a) Mr. Juſtice Could was abſent, 
VILSON, 


1 
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Wirsox, J.—lI am of the ſame opinion. There is no doubt 
but that if the goods had been part of the cover or ſhift, it 
ſhould have been ſtated ; as that would have been in the def- 
cription of the offence. Though I am not inclined to diſpute 
thoſe caſes which my brother Le Blanc has cited, where the 
contract which is the firſt ſubſtantial part, differs from that 
which is ſtated; yet in this caſe, as I underitand the evidence, 
they took it clear, that the contract was for a loan of money. 
The firſt communication with the Defendant was not for a loan 
of money, but ſimply to have two bills diſcounted ; that is, 
to have them diſcounted on the common terms of five fer cent. 
The anſwer to that by the Defendant is not, © if you will take 
a toothpick caſe, or part of it in goods I will diſcount the bills. 
I confeſs I at firſt underſtood it ſo, and ſo underſtanding 
it, I had a decided opinion on it; I was miſled by his ſay- 
ing, it is not worth my while to diſcount the bills unleſs 
you will do it as gold,” for taking the toothpick caſe as 
gold, I thought he was to take it for eight guineas, which per- 
haps was not worth five: if ſo, I ſhould be of opinion that it 
ougat to have been ſtated in the declaration. But the contract 
was, © I muſt have 41. 115. for the forbearance of 86. 95. 
only for two months: that. is the contract,, and when Romer 
comes to take the money, he ſays, ** I received a toothpick caſe, 
and I received ſome bills, I cannot tell what, but I took it all 
as caſh; I took it as caſh, and I immediately converted it into 
caſh, by putting it into a crucible; I converted it into that which 
if carried to the Mint, would have been made into guineas,” 
This neither increaſed, nor leſſened the uſury. 

Rule diſcharged. 


HE Plaintiffs were truſtees for the ſale of a copyhold 
1 eſtate, which was ſold by auction. In the printed con- 
ditions of the ſale, the premiſes were ſtated to be free from all 
incumbrances; the Defendant bid for them, and they were 
knocked down to him; but on diſcovering that there was a 
charge on the eſtate of 17 J. per annum, he refuſed to complete 
the purchaſe. In conſequence of which, this action on the caſe 

was brought. 
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At the trial, (which came on at Guildball at the Sittings after 
laſt term) the counſel for the Plaintiffs offered to give in evi. 
dence, that, the auctioneer had publickly declared from his 
pulpit in the auction room, when the eſtate was put up, that it 
was charged in the manner above ſpecified. 

This evidence, Lord Loughborough * to admit, and the 
Plaintiffs were nonſuited. 

On this day, Bond, Serjt. moved for a rule to ſhew cauſe, 
why the nonſuit ſhould not be ſet aſide, and a new trial granted, 
on the ground, that the above evidence ought to have been ad- 


mitted. But 
The Court were clearly of opinion, that the evidence was not 


admiſſible, as it would open a door to fraud and inconvenience, 
if an auctioneer were permitted to make verbal declarations in 
the auction room, contrary to the printed conditions of ſale; 
and no proof was offered that the Defendant had any particular, 
perſonal information given him, of the incumbrance in queſ- 
tion. 

Rule refuſed. 


Brooks, one, &c. v. Mason. 


HE Plaintiff brought an action in the uſual form, againſt 

the Defendant, for buſineſs done as an attorney, but was 
nonſuited at the trial, having failed to prove a proper delivery 
of his bill previous to the action, in compliance with fat. 
2 Ge, 2-023: /. 234 (®): 

The circumſtances were, that the Plaintiff had delivered the 
bill in due time to the Defendant, who acknowledged the debt, 
ſaid he would pay it, but that he did not know what to do with 
the bill. Upon which the Plaintiff 7004 it back again (C). 

Bond, Serjt. now moved for a rule to ſhew cauſe why the 
nonſuit ſhould not be ſet aſide, and a new trial granted, con- 
tending, that the bill, under the above circumſtances, was 
properly delivered according to the ſtatute, But 


(a) Which enaQs, © That no attorney or | or parties to be charged therewith, or 4 
ſolicitor, ſhall commence or maintain any | for him, her, or them, at his, her, or the: 


action or ſuit, for the recovery of any fees, | dwelling houſe, or laſt place of abode, 4 


charges, or diſburſements at law or in equi- bill of ſuch fees, charges, and diſburle- 
ty, until the expiration of one month or | ments,” Sc. 

more, after ſuch attorney or ſclicitor re- (4) There was r proof offered, that the 
ſpectively, ſhall have delivered unto the party, | Defendant deſired him to take it back. 


Th 2 
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The Court were of a different opinion, ſaying that the bill 
ought to have been /ef? with the Defendant, as it was the in- 
tention of the ſtatute, that the client ſhould have due time to 
examine the charges made by the attorney, and take advice upon 
them if neceſſary; and therefore 

Refuſed the rule. 


COLLIER Y. Gop PRE x. 


| HE additional bail in this cauſe were going to juſtify 
themſelves in Court, when it was objected by Bond, 
Serjt. that it appeared from the notice of juſtification, that they 
had not actually become bail, before that notice was given, ac- 
cording to a Rule of this Court (a) Mic. 18 Geo. 3. This was 
holden to be a ſufficient objection, and | | | 
The bail were rejected, 


(a) See Impry's New Inft. Cler. C. P. 153. 


BouUuRcCHIiER V. WITTLR, 


OCKEL L, Serjt. moved to ſet aſide the proceedings on a 

common capias for irregularity, becauſe there were not 
fifteen days between the teſte and return. But the Court ſaid 
the practice was to allow the teſte to be amended, and there- 
fore Cockell took nothing by his motion (a), 


(a) But ſee ante 222. 


MARS v GREENAW Ax. 


N this action of treſpaſs, for an aſſault and battery, the firſt 

count of the declaration after having ſtated, in the uſual 
way, that the Defendant aſſaulted the Plaintiff, and beat and 
bruiſed him, Cc. &c. &c. went on in the following words: 
And the ſaid Jobn (the Defendant) hen and there tore, rent, 
ſpoiled, damaged and deſtroyed, the cloatbs and wearing apparel of 
the faid Francis (the Plaintiff) 0 wot, bebe coats, two mwaift- 
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then and there had on, &c. and the damages are found under 405. and the Judge does not certify, the Plain- 


tif” is not intitled to more coſts than damages. 
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coats, one pair of breeches, one hat, one wag, one ſhirt, one ſlack, 
one neckcloth, two handkerchiefs, one pair of ſhoes, and two pair 
of flockings, wherewith be was then and there cloathed, and which 
be then and there had on, of the value of 20 l. ſo that they became 
of no uſe or value to him the ſaid Francis.” There were two other 


counts, but they did not ſtate the ſpoiling of the cloaths, 


The Defendant pleaded the general iſſue, and a verdict was 
found for the Plaintiff, with ue ſhillings damages; but the 
Judge did not certify, The Prothonotary allowed full colts to 
the Plaintiff: in conſequence of which, a rule was obtained to 
ſhew cauſe, why he ſhould not review his taxation; againſt 
which 

Le Blanc, Serjt. now ſhewed cauſe. The ſtatute 22 & 23 
Car. 2. fl. 2. c. 5. directs that in all actions of treſpais, aſſault 
and battery, and other perſonal actions, where the damages are 
under 40s. the Plainiiff ſhall not recover more colts than dam- 
ages, except where the Judge ſhall certify that the aſſault and 


battery was ſutiiciently proved, or that the freehold, or title of 


the land mentioned in the declaration was chiefly in quettion. 
Now this cannot be extended by fair conſtruction, except to 
caſes where the judge has it in his power to certify, namely, 
where the queſtion only relates to an aſſault and battery, or to 
the title of land: but in the preſent caſe an injury is charged 
to be done to the perional chattels of the Plaintiff, who hav- 


ing obtained a verdict is intitled to his full coſts, whether the 


damages amount to 40s. or not. The Defendant might have 
had a finding, which would negative that charge; the Plaintiff 
could only have a general verdict: it muſt now thercetore be 
taken, that the Defendant was proved to have done the injury 
with which he was charged. It is a diſtinct ſubſtantive atlega- 
tion, though not contained in ſeparate counts. In Thom? v. 
Berry, Strange 35. the treſpaſs was ſtated in one count, and 
in Arnold v. Thompſon, 1 Barnes 91. two diſtinct charges were 
alſo contained in one count. In Carruthers v. Lamb, 1 Barnes 
91. .the Plaintiff in ſimilar circumſtances with the preſent, re- 
covered full coſts ; and the opinion of Mr. Juſtice Baller in (a) 
Cetterill v. Tolly goes to eſtabliſh the right in this caſe. In (6) 


 Hanifon v. Adſhead, though the Plaintiff had no more coſts than 


damages, becauſe the injury to the cloaths was laid as a confe- 
quence of the aſſault, yet it clearly appears from that caſe that 
he would have been intitled to full coſts, if the wetting the 


(a) 1 Term, Re). B. R. 65 5. (5) Sayer's Co's 52, and Ball. V. P. 329. 
3 | cloaths 
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cloaths had been charged as a diſtinct fact, It does not follow 
that the tearing the cloaths was in this caſe conſequential to a 
battery, notwithſtanding it is ſtated that the Plaintiff, ** then 
and there had them on:“ cloaths on the back of a perſon may be 
injured, without a battery being committed, though it would 
be an aſſault; and unleſs an actual battery were proved, the 
judge could not certify. The caſe then not falling within the 


ſtat. Car. 2., the Plaintiff is intitled to recover his full coſts. 


Rooke, Serjt. contra. By the antient common law, the Plain- 
tiff was not entitled to any colts, The county courts and courts 
baron were open to all the freeholders, who were bound to at- 
tend; and in thoſe courts all diſputes might be ſettled. After 
the Conqueſt, the King's courts claimed juriſdiction of all treſ- 
paſſes committed vi et armis, becauſe as they were breaches of 
the peace, a fine was paid to the King; but the inferior courts 
were ſtill open to all other perſonal actions under 40%. Thus 
ſtood the law when the ſtatute of G/ouce//er was paſſed, That ſta- 
tute gave colts in all caſes where damages might be recovercd at 
common law, and conſequently in all perſonal actions founding 
in damages. But the fame ſtatute ſpecially provided againſt 
bringing Defendants wantonly into the King's courts, to anſwer 
trifing demands, or fictitious complaints: the Sth chapter, 
confirms the juriſdiction of the county courts, puts a check on 
certain actions in the King's courts, and r2quires an affidavit in 
cales of treſpaſs de vonis aſportatis, that the goods were worth 
495. z and in caſes of battery, that the plaint was true, But 
it appears from 2 IA. 311. that this athdavit was ſoon diſuſed, 
or rather never put in practice. Conſequently Plaintiffs were 
ſuffered to bring actions for trifling cauſes, in the courts at 
Weſtminſter, to the great oppteſſion of the Defendants who 
might be ruined if the ſmalleſt damages were recovered, and the 
King's courts were employed in determining trifling cauſes. To 
remedy this, the ſtat. 43 Ez. c. 6. was paſſed, the preamble 
of which ſets forth that it was made to prevent trifling ſuits be- 
ing proſecuted in the courts at Vefminſder, and the ſecond fece- 
tion of which, gives a power to the judge to prevent, if he 
pleaſes, the Plaintiff from recovering more coſts than damages, 
by certifying that the damages do not amount to 40s; with an 


exception only to the caſe of a title or intereſt in lands, the free- 


hold or inheritance of lands, and of a battery. In all other caſes 
the judge might by his certificate prevent more coſts than dam- 
ages from being allowed, where the dameges-Were leſs than 
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40s. But it appears from the judgment of Lord Chief Juſtice 
Willes, in (a) Milborne v. Read, that no certificate had ever 
been granted under this ſtatute of Z/;z. In conſequence of this, 
and to provide a further remedy, the ſtat. 22 & 23 Car. 2. c. 9. 
was made; which inſtead of leaving the matter to the diſcretion 
of the judge, directs that in all actions of treſpaſs, aſſault, and 
battery, and other perſonal ations where the damages are under 
40 C. ſhall the Plaintiff recover no more coſts than damages, 
unleſs the judge ſhall certify that an aſſault and battery was 
ſufficiently proved, or that the freehold or title of land was 
chiefly in queſtion. The obvious conſtruction of which is, 
that in no perſonal action whatever, ſhall the Plaintiff have 
more coſts than damages, if the latter be under 40s, except in 
caſes of freehold or battery; and not even in theſe, without a 
certificate. In the firſt caſes which aroſe on the ſtat. of Car, 2. 
the Court ſeemed to adopt this conſtruction. Earl of Pembroke 
v. Weſiball, 3 Keb. 121. Claxton v. Laws, 3 Keb. 247, But 
in ſubſequent deciſions, the Courts put a different conſtruction 
on the act, and the law is now ſettled, that the ſtat. Car. 2. ex- 
tends only to caſes in which the judge can certify, namely to 
caſes where the freehold is in queſtion, and the aſſault and bat- 
tery ſufficiently proved. 3 Y//. 324. But of late, it has been 
conſidered as a hardſhip on defendants, that they ſhould be 
brought to anſwer in the courts of Weſtminſter for trifling 
offences, or claims: certificates have accordingly been granted 


under 43 Elia. and the conſtruction of 22 & 23 Car. 2. has 


been extended by modern determinations. Clegg v. Molyneux. 
Douzl. 780. In caſes of treſpaſs merely for driving the cattle 


of the Plaintiff, or of an injury to a mere perſonal chattel, he 
is entitled to full coſts, becauſe no title of freehold can come 


in queſtion ; the caſe is therefore not within ſtat. 22 & 2% 
Car. 2. but remains as under the ſtatute of G/-uceſter, and if 
there be no certificate, unreſtrained by 43 E/z. But treſpats 
for breaking and entering a barn, locking the door and detain- 
ing goods where the damages were under 40. did not carry 
full coſts, becauſe the title to the frechold might have come in 
queſtion, and the injury to the goods ſhould have been ſtated 
in a diſtin independent count, Reeves v. Butler, Gib. Rep. 
199. 80 in Clegg v. Molyneux, the carrying away the turf was 
an injury conſequential to the treſpaſs, and the judge not 
having certified, the Plaintiff had no more colts than damages. 


(a) Cited in 3 Hi. 323. 
As 
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As to the tearing the cloaths being diſtin& from the battery, 
and the tradition that a /aceravit carrics Colts, it is not always 
true: it is not ſo in treſpaſs guare clauſum fregit, Gilb. Rep. 198. 
There is no authority to ſhew that in a declaration framed like 
the preſent, the tearing would intitle the Plaintiff to full colts ; 
it ſtates the cloaths to have been on the back of the Plaintiff: 
the tearing of them was therefore of itſelf a battery. Carru- 
thers v. Lamb wes decided only in the treaſury, and does not ſet 
forth the declaration. In Hamſen v. Adſhead, it was holden that if 
the declaration ſhews the injury to the cloaths to be conſequen- 
tial, there ſhould be no more coſts than damages: and in the 
preſent caſe it was conſequential. So if the jury find it to be 


_ conſequential. Cotteriili v. Tolly, 1 Term Rep. B. R. 655. 


In this caſe, the tearing the cloaths was neceſſarily preceded by a 
battery, as the Plaintiff had them on. The judge might there— 
fore have certified an actual battery ſufficiently proved : but 
there is no certificate: the caſe then is within ſtat, 22 & 23 
Car. 2., and the damages being under 40s. the Plaintiff cannot 
recover more coſts than damages, 


[ Kerby, Serjt. amicus curiæ, then mentioned the caſe of Ar 
kinſon v. Jackſon, in C. B. Paſch. 1786, which was a motion 
to tax the Plaintiff his full coſts. The declaration ſtated, that 
the Defendant ſtruck the Plaintiff many violent blows, and 
flung and threw a large quantity of water upon and over the 
Plaintiff, © and then and there not only wetted him, and put 
him in danger of catching cold, but ſpoiled his cloaths,” 
Ge. | 

On this 1 Barnes 91. and Sayer's Coffs, 52. were cited, 


Lord LovuGuBoRoOUGH faid, there was much perplexity in 


motions of this ſort, but the ſenſe ſeemed to him to be, that 
where the jury do not find 40s. damages, there ſhould be no 
more cofls than damages. 


GouLD, J. obſerved, that the throwing the water and then 
and there ſpoiling the cloaths, tied the whole count and com- 
plaint together. 

EE And the rule was refuſed.] 


Le Blanc in reply. In the caſe of Reeves v. Butler, no injury 
was ſtated to perſonal property, except what might have called 


the title to the freehold in queſtion, reſpecting the locking up 


the barn and detaining the goods. The ground of the deciſion 
| 4 H in 
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in Clegg and Molyneux was, that the turf was part of the free. 
hold. As to Atkinſon v. Fackſon, the declaration is not ſtated 
with ſufficient certainty to be relied on. 

Lord LouGnuBoROUGH. There is no doubt in this caſe, that 
the ſame queition might have been left to the jury, which my 
brother Groſe alked them in the caſe of Cotterill v. Tolly, namely, 
whether the tearing the cloaths were part of the ſame act for 
which they gave 5 5. damages; if they had anſwered that it was 
ſo, there would have been no queſtion. But it is the ſame 
thing if it appears on the face of the declaration ; which after 
ſtating the beating, goes on to ſtate that the cloaths of the 
Plaintiff were ſpoiled, and then ſpecifies each particular article 
his coat, waiſtcoat, hat, wig, ſhoes, ſtockings, Sc. Now I 
can only conceive one caſe, in which by any reaſonable proba- 


bility, theſe acts can be conſidered as wholly diſtinct; and that 


is, by ſuppoſing that the Defendant had firſt beat the Plaintiff, 
then ſtripped him ſtark naked, and ſpoiled his cloaths. But 
it is evident that one act was in conſequence of the other; and 
the law is not to be evaded by a device of pleading. 

Gourp, J.— There are two courſes marked out for judges 


in caſes of this kind, one by the ſtat. 43 Eliz. the other by 22 


& 23. Car. 2. The firſt and beſt determination is in 3 Keble, 
but that has been open to a great deal of ſubtle reaſoning and 
diſtinction. Yet I think that the beſt conſtruction, which beſt 


anſwers the end of the Legiſlature, and puts a ſtop to all frivo- 


lous actions, by reſtraining more coſts than damages from being 


allowed in the caſes ſpecified. If therefore the declaration ſtates 
the tearing of the cloaths to be done at the ſame time with the 
beating, the Court will conſtrue it ſo as to accompliſh the ob- 
ject of the ſtatute, and will hold the tearing to be part of the 
fame act, and a conſequence of the battery, It was well deter- 
mined in the caſe in (a) 4 Co. that the words anne S ibidem, 
united and coupled all together. in; 

Hearn, J.—of-the. ſame opinion. Whatever, cn ce of 
conſtruction, there was formerly on the ſtatute of Car. 2. it is 
now ſettled, that it muſt either appear on the face of the de- 
claration, or be found by. the j Jury, that the tearing the cloaths 
is a conſequence of the beating, But after a peneral verdict it 
is to be intended that it was ſo found; and this may be without 
violence to the caſes determined i in the King $ Bench, 


(a Walker's caſe, 4 CG. 41, 3 | 
| by W1LSON, 


N, 
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W1rrsow, J.—of the ſame opinion, that the Plaintiff is not 1783, 
intitled to his full coſts. The cafes reſt on the form of the le- 
claration. If in an action of this kind, the party chooſes to 1 
forego the tort to his perſon, and goes only for the injury to his Gnken- 
cloaths, he would have his full coſts, But if he will combine 
both together in one count, the caſe is within the ſtatute of 
Car. 2. becauſe the principal injury is the battery; and the 
judge may certify, 

Rule abſolute. 


ScOT T v 1 5 FEAR 


Nov. 19tb. 


UDGMENT being entered on a warrant of attorney, given Judgment 
with a bond to ſecure an annuity, payable quarterly by the being entered 


on a bond to 


Defendant to the Plaintiff, a feri facias iſſued, on which the fecure the 
: : arter! 
arrears of the preceding half year were levied on the De- —— 


fendant's goods. When the next quarter became due, an- — (ng 
. . „Jad. NAV 
other eri facias was taken out, and a ſecond levy made, ing ifſued for 


but the judgment had not been revived. In conſequence of = —_ 


this, year, a ſe- 


A rule was obtained to ſhew cauſe why (amongſt other things = fel 


| arifing from objections made to the memorial enrolled purſuant ut for the 


next quarter, 


to 17 Geo. 3. c. 26. but which the Court thought trivial) the «wither re- 
goods levied under the latter execution ſhould not be reſtored, Ae. 
on the ground that the judgment ought to have been previouſly 
revived by /cire facias. 

This point the Court thought worthy of conſideration, 
but on this day, they were clearly of opinion, that it was not 
neceſſary to revive the judgment, in order to ſue out the ſe- 
cond execution, and Mr. Juſtice GouLD mentioned the cafe of 
Ogilvie v. Foley, 2 Black. 1111. _ 
| Rule diſcharged with coſts. 


Marſhall, Serjt. for the Plaintiff, Runnington, Serjt. for the 
Defendant. 
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Clay v. WILLAN and others. 


HE Defendants were proprietors of a ſtage coach, by 
which the Plaintiff ſent a quantity of light guineas to be 
carried from Wakefield to London. Two ſhillings were paid for 
the carriage, and two-pence for booking. The following were 


the printed terms en which the Defendants performed their 
buſineſs. | 


Millan and Co. humbly beg leave to inform their friends 
ce and the Public, that caſh, plate, jewels, writings, or any 
* ſuch kind of valuable articles, t not be accounted for, if loſt, 
« of more than gl. value, unleſs entered as ſuch, and a penny in— 
e ſurance paid for each pound value (a), when delivered to the 
“ Book-keeper, or other perſon in truſt, to be conveyed by any 
e carriage that inns at the above inn.” 

The action was in the uſual form againſt common carriers, and 
the plea, the general iſſue, No money was paid into Court. 
At the trial the Plaintiff was nonſuited, it being proved that the 
perſon by whom he ſent the parcel to the inn, knew of the 
above terms, but had not diſcovered the contents of the parcel 
to the book-keeper, nor paid for them as valuables. A rule 
having been granted to ſhew cauſe, why the nonſuit ſhall not be 
ſet aſide and a verdict entered for the Plaintiff, on the ground 
that he was intitled to recover as far as 5 J. by the printed 
conditions, 

Rooke and Lawrence, Serjt?. now ſhewed cauſe. On the fair 
conſtruction of the printed paper, the Plaintiff is not entitled to 
recover even the 5 J. not having complied with the conditions; 
and the reaſon of thoſe conditions is obvious ; that if a parcel be 
above the value of 5 J. but does not contain jewels, plate, or 


the like, it would probably be of confiderable bulk, and there- 


fore not ſo likely to be loſt or ſtolen. But it was contended at 
the trial, that by analogy to the caſe of inſurance, the Plaintiff 
was at leaſt intitled to recover back the 25s, 2 d. paid for the 
carriage and booking. Now an inſurance is a mere contract of 
indemnity, but a carrier has a right to be paid for the trouble 
of the conveyance which he has actually taken. Yet an inſurer 
is intitled to retain 10s. per cent. where there is a return of 
premium. The Plaintiff has alſo been guilty of a fraud; he 


(a) It was ſaid in the argument that after | the printed paper produced in Court was as 
the words pound value were added, | above ſlated. 


© over and alove the common carriage. But 


3 knew 


th 
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knew the conditions which the Defendants printed, yet by con- 
cealing the real value of the parcel, endeavoured to make them 
liable at all events. So where fraud has been manifeſt, the 
Court have ordered an underwriter to retain the premium. 
Park. Inſurance 247. To the ſame point allo is Lowry v. Pour- 
dieu Dougl. 468. and in (a) Turner v. Gray, the Plaintiff hav- 
ing ſent money and deeds by the Nottingham coach, and being 
aſked by the book-keeper as to the value, had denied it to be a 
parcel of value, was nonſuited, and not permitted to recover the 
money paid for the carriage. Another reaſon alſo why the Plain- 
tiff ſhould not recover the 25. 2 d. is, that the Defendant comes 
prepared only to refiit the claim of 5/. he has had no notice 
that the 25. 2d. would be demanded, which was not the point 
to be tried: and it is laid down by Lord Mansfeld, that where 
the parties come to trial on one ground, 'care ought to be taken 
that the Defendant ſhould not be ſurpriſed by another. 1 Term, 
Kep. . 134. 

Adair and Le Blanc, Serjts. contra. The Plaintiff is intitled 
either to recover the 5. or the 25. 2d. The printed terms 
being of doubtful conſtruction, the matter muſt be determined 
by the rules of good ſenſe, and the common conſent of man— 
kind, The payment of 25. was a conſideration fully adequate 
to the riſk run, ſuppoſing the goods were not worth more than 
5 J., when it appears from the conditions themſelves, that only 
one penny would be the inſurance for every additional pound va- 
lue: and the two-pence paid for booking may be fairly deemed 
an additional infurance, over and above the common carriage: the 
price fixed included both an inſurance of ſafety to the goods, 
and a compenſation for the care and trouble of the carrier. 
The Defendants underwrote, as it were, as far as 5 J., and on 
a total loſs are to pay the money for which the riſk was run; 


or, if there was no riſk, are to return the premium. Tyre v. 


Fletcher, Coup. 665, As to the caſe of Turner v. Gray, it ap- 
pears that the Plaintiff had there warranted the parcel not to be 
valuable, he therefore was not permitted to recover againſt his 
own warranty. The caſe of (5) Hutton v. Bolton, is an autho- 


rity 

(a) Sittings after Trin. Term 1785, Led. | for loſing a trunk belonging ts the Plain» 
min er. ttz. Though the lots in point of va- 
(5) Hur rox and Ux. v. BoLrox, 3. R, | lue was full 50. the Defendant moved for 
Eoft. 22 Geo. z. leave to pay 201. into Court, upon an affi- 


This was an action of a{lumpfit againſt | davic, ſtating that he had Jong fince pub- 
the Defendant, the owner of a itage-coach | liſhed an (*) advertiſement, that he would 


The preciſe terms of the advertiſement do net ſeem to have been attended to. 
41 not 
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rity in favour of the Plaintiff, in which no doubt was made of 
a carrier being liable to the extent of the ſum beyond which he 


not be an ſwerable for any parcels committed 
to his care above the value of 20/. unleſs he 
was paid in proportion to the riſque ; and 
that though the things loſt in the preſent 
caſe exceeded that value, yet he was not in- 
formed of it, nor paid any thing extraor- 
dinary for the carriage. 
On ſhewing cauſe againſt the rule, Er- 
ſeine for the Plaintiffs contended, that unleſs 
the demand is for a ſpecific ſum, the De. 
fendant cannot pay a ſpecific ſum into 
Court ; for which reaſon it cannot be done 
in any action founded on a tort, in trover, 
or where the action ſounds merely in dam- 
ages. 12 Mod. 397. The forms of ac- 
tions are immaterial to the preſent point, if 
the object and giſt are the ſame, Though 
this action be on an implied aſſumpſit, yet 
a ſpecific action on the caſe for negligence 


would have lain; and as in the latter, the 
motion could not be granted ; neither ought 


it to be in the former, the object of both 
aQtions being the ſame. Here it is quite a 
matter of damages, for though the jury 
would give the value of the goods by their 
verdict, yet they may nevertheleſs extend 
it to damages for ſuch inconveniences as the 
Plaintiffs may have ſuſtained, from the non- 
delivery of them; the damages therefore 
being uncertain, the Defendant cannot be 
admitted to pay money into Court. No 
man can pay money into Court, but where 
under circumſtances he may plead a tender ; 
which could not be done in this caſe, inaſ- 
much as nothing ſpecific could be relied on, 
As to the advertiſement which was the ſole 
ground of the preſent application, the fact 
muſt be tried whether the Plaintiffs had 
any notice of it. Notice to the Public 


would not be ſufficient to be effeual, it 


muſt be given to the party, which is mere 
matter of evidence to the jury. 

Baldwin in ſupport of the rule, admitted 
that notice of the advertiſement muſt be 
proved againſt the Plaintiffs at the trial, or 
the payment of money into Court would not 
avail any thing in favour of the Defendant, 
This is a queſtion of coſts, and ought the 
Defendant to be liable to coſts it the Plain- 
tiffs ſhould not recover any more than 20 /, 
at the trial? The motion is made on the 


2 


| 


muſt take the event of that chance, 


ground of an expre/5 contract between the 
parties: upon an expreſs ſtipulation that 
20/1. is the extent of the retribution. This 
is not an appeal to the diſcretion of the 
Court, but is a matter within the known 
principles which govern caſes on ſtipulated 
contracts. * s 

Lord Mangſield. — The governing princi- 
ple in caſes like the preſent is, that where 
the Plaintiff makes that kind of demand, 
which is ſubſtantially for a ſpecific ſum of 
money, the Defencant may move to pay 
money into Court. In torts indeed it is 
otherwiſe, there it is a mere queſtion of 
damages ; a chance, and as in ſuch caſes the 
Defendant was originally. in the wrong, he 
| In the 
preſent caſe the defendant truly ſays, «1 
am by expreſs ſtipulation liable only for 
20 J., and am ready to pay it to voy,” 
What 1s the queſtion, on the merits ? Is i: 
true? If ſo he is right; if not, he pays the 
coſts. As to notice of the advertiſement, 
it 1s open to be tried. 

Aſbbur/?, J.— The whole queſtion is who 
ſhall be liable for colts ? which muſt fall on 
whoever is in the wrong: and if the fact 
were in the knowledge of both parties, it 
is but juſt and fair that the Defendant 
ſhould be permitted to pay the money into 
Court. It is not litigating the value of the 
goods; the motion is a very reaſonable ap- 
plication. 

Buller, J.— Upon principle, I ſce no 
difficulty in ſuffering the money to be paid 
into Court, This is an action of aſſumpſit; 
and the goods are ſtated to have been of a 
ſpecific value. The declaration does not 
ſtate any particular damage or inconve- 
nience in conſequence of, and independant 
cf the loſs, and thereforc the Plaintiff can- 
not recover beyond the value of the goods 
in queſtion; for which reaſon the declara- 
tion does not differ from the common caſe 
of goods ſold and delivered. It is a decla- 
ration on the face of it only for the value of 
the goods. The Defendart night have 
pleaded the fact, and a tender of the 20/7. 
If ſo, this caſe comes within the general 
rule. 


Rule abſolute. 
had 
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had declared by an advertiſement, that he would not be anſwer- 
able. As to the argument that a fraud was practiſed by the 


Plaintiff; though he did not pay a larger price for the car- 
riage, yet the proprietors run no greater riſk, took no more 
trouble, nor were put to any more expence in carrying the 
parcel, than if it had been only of the value of 5 J. they 
were therefore not injured by the concealment, which was 
clearly nat a fraud. The Plaintiff gave up his indemnity, and 
having inſured only to the amount of part of the value, can- 
not recover more, but is intitled to that amount. The ground 
of the deciſion in Lowry v. Bourdieu was, that the contract was 
executed, and the Plaintiff had waited till the riſk was com- 
pletely run, But it appears from that caſe, that where there is 
no riſk, the premium ſhall be returned. Neither were the De- 
fendants in the preſent caſe taken by ſurpriſe, with reſpect to 
the demand of 2 s. fince it was ſtated in the declaration that 2 5. 
were paid for the carriage, and there was alſo a count for money 
had and received. 

The Court took time to conſider till the next day, when they 
declared, that the ſenſe of the printed conditions ſeemed to be, 
that the Defendants were not liable to any extent, unleſs the 
parcel had been entered and paid for as valuable; and therefore 
the rule for ſetting aſide the nonfuit (a) 

Was diſcharged. 


(a) C. ben v. Paynton and another. 4 Burr. 2298. Ty; v. Morrice, Certh. 485. 


SUMNER U. GREEN. 


HE Defendant in this caſe having been arreſted on a 
reſpondentia bond, for 5900 l. a rule was granted to ſhew 

cauſe, why he ſhould not be diſcharged out of cuſtody on enter- 
ing a common appearance. This rule was obtained on an affi- 
davit, which ſtated, that the bond was given for goods ſhipped 
by the Plaintiff, a Britiſb ſubject at Calcutta in the Eaſt Indies, 
on board an American (hip bomeward bound from thence to 
Rhode Mand in America, which had previouſly landed in Bengal 
a cargo from Europe. And the queſtion was, whether the bond 
under the above circumſtances was not void, by the 2d ſection 
of the ſtatute 7 Geo. 1. . 1. c. 21., which enacts, That all 
contracts and agreements whatſoever, at any time from and 
© after one 24, 1721, made or entercd into by any of his Ma- 


Friday, 
Nov. 27th. 
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« jeſty's ſubjects, or any perſon or perſons in truſt for them, 
** for or upon the loan of any monies by way of bottomry on 
© any ſhip or ſhips in the ſervice of foreigners, and bound or de- 
* foned to trade in the Eat Indies or parts aforeſaid; and 40. 
* contracts and agreements whatſoever made by any of his Ma- 


* jeſty's ſubjects, or any perſon or perſons in truſt for them, 


« for the /oading or ſupplying any ſuch ſhip er ſhips with a cargo 
* or lading of any ſort of goods, merchanaize, treaſure, vr effects, 
* or with any proviſions, ſtores, or neceſſaries, &c. c. ſhall be 
% void?” 

Le Blanc and Lawrence, Serjts. now ſhewed cauſe, contend. 
ing that the bond in queſtion was not avoided by the ſtatute; 
the ſole object and meaning of which, as it appeared from the 
title and preamble, was to prevent the ſubjects of Great Britain 
trading from Europe to the Eaft Indies with foreign commiſiions, 
to the prejudice of the Ea/? India company: but this was a caſe 
of a foreign ſhip homeward bound, taking in a cargo at Cal. 
cutta to be carried from thence directly to Rhode Ifland. It was 
alſo improper that a queſtion of ſuch importance ſhould be dil. 
cuſſed on a ſummary application to the Court, and not put upon 


the record. | | 
Adair and Bond, Serjts. on behalf of the Defendant, urged 


that the caſe was within the miſchief deſigned to be remedied 
by the ſtatute, the intent of which was not only to protect the 


excluſive right of the India company from other Britiſb ſubjects, 


but alſo to ſecure the trade to the nation itſelf, by preventing 


foreigners from ſharing in it in any degree, and for that pur- 


pole, throwing every poſfible difficulty in their way. As to the 
objection to the mode of application to the court, it would be 
very oppteſſive to detain a foreigner in gaol, who probably 
would not be able to find bail to the large amount required by 
the bond, when the bond itſelf might turn out to be void. 
Lord LoucGuBoRouGn,—We are all of opinion in this caſe, 
that the Defendant ought to be diſcharged on entering a com- 
mon appearance. But we do not think it neceſſary to give a de- 
cided opinion on the act, becauſe, where the Plaintiff has the 
Defendant in cuſtody, and the cauſe of the arreſt being commu— 
nicated in his own affidavit, appears by reference to the ſecurity 
en which the debt ariſes, it would be improper to hold the 
party in priſon, if there appears a probable ground, that the 
contract which is the foundation of the action, is void. If 


the contract were not only void, but miſchievous, the law 


might 
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might be evaded, if the Plaintiff were permitted to retain 
the advantage which he has gained over the Defendant, and 
make uſe of the opportunity of treating with him while in con- 
finement ;. for poſſibly the merits of the caſe might then never 
meet the examination of a court of juſtice, I do not chooſe to 
enter into the conſtruction of the ſtatute, becauſe the conſe- 
quences are very extenſive, ſince if it be as the Defendant ſug- 
geſts, the ſecurity is not only void, but the other clauſes go to 
ſubject the Plaintiff to very conliderable penalties : but I think 
it ſeems probable, that in its true meaning, it would reach all 
trading in the Eaft Indies, for the purpoſe of ſending goods to 
other parts of the world, contrary to the proviſions of the charter 
of the Eaſt India company. 

| Rule abſolute for the Defendant's diſcharge. 


TIIILAWN Ey v. Trowak 


ASSUMPSIT for work and labour with the common 
money counts, 

The action was brought for ſervices performed and money 
advanced by the Plaintiff at the requett of the Defendant, in 
ſupport of Meſſrs. Cruger and Peach two of the candidates at 
the laſt election of members of Parliament for the city of 
Briſtol. 

The cauſe was twice tried, and on each trial thePlaintif recover- 
ed a verdict; on the latter, for the amount of the inoney advanced 
by him for the purpoſes of the election, vrz. 41/7. with intereſt, to- 
gether with a certain ſum for his attendance. The ſubſtance of the 
evidenceon the part of the Plaintiff, as it appeared on Lord Lough- 
borough's ſtatement of it, was, that the Defendant, who was 
a member of a committee at B, for carrying on the election 
in favour of Peach and Cruger, had taken upon himſelf an active 
part, in engaging the Plaintiff to advance money, and attend in 
collecting the voters reſident in London, and conveying them to 
Briſol. On the other hand, the Defendant endeavoured to 
prove that he ated merely as the agent of Peach and by his au- 
thofity; for which purpoſe he called, beſides other evidence, 
two witneſſes, Lediard and Eꝛbané; but they being examined 
on a voir dire, Ewbank ſaid he had given a bond to Peas for 


3 ER . a ; 8 a 1 | 1 : 
tae Jury will in their verdict, calculate intereſt on the money really advanced, but not on the damages 
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the payment of a ſum of money, which it was underſtood be. 


tween them, was to be applied towards indemnifying him 


from the expences of the eleQion ; and Lediard acknowledged 
that he had entered into a written agreement to the ſame effect. 
From this account, Lord Loughborough thought they were 
intereſted in the event of the cauſe, inaſmuch as by procuring 
the Plaintiff to be nonſuited or a verdict againſt him, they would 
ſave themſelves from the conſequences of this action, ſince if he 
gained a verdict, as the Defendant would call upon Peach to 
be reimburſed the damages and coſts, they would be liable 
by their engagements to Peach; and if the Plaintiff having fail- 
ed in this action ſhould bring another againſt Peach, they (the 
witneſſes) might tender to Peach the amount of the Plaintiff's 
demand, and thereby eſcape the coſts, for if Peach ſhould pro- 


ceed againſt them on their ſecurities, he would be reſtrained in 


equity, from having execution for more than the damages re- 
covered by the Plaintiff in the former action, which would have 
been tendered, | 

A rule was obtained by Watſon, Serjt. to ſhew cauſe why 
there ſhould not be a new trial on the following grounds. That 
the Defendant was merely the agent of Peach, and therefore not 


perſonably liable: that the evidence of Lediard and Ewwbank 


ouzht to have been admitted, and that the jury ought not to 
have caculated intereſt, the damages in an action for work and 
labour being before verdict unliquidated. | 

Adair, Serjt. who ſhewed cauſe, chiefly relied on two points. 
1. That it was an eſtabliſhed rule of law, too clear to be diſ- 
puted, that though the principal was in general reſponſible for 
the acts of his agent, yet the agent might by ſpecial circum- 
ſtances, make himſelf liable; that it was the province of the 
Jury. to determine on the evidence, whether there were ſuch 
circumſtances or not ; and that in the preſent caſe, it was 
found by the verdict that the Defendant had conducted himſelf 
ſo as to be perſonally liable. 2. That it ſufficiently appeared 
from the examination of Lediard and Exbank, that they were 
intereſted in ſuch a manner in the event of the cauſe as to make 
their evidence inadmiſſible. 

The Court delivered their opinions as follow : 

GouLv, ].—it would be an exceedingly hard caſe, if the 
Plaintiff Trelawuey was not intitled to recover againſt the Defen- 
dant Thomas, conſidering from the ſtate of the evidence, -the 
active ſhare and part which he took in this buſineſs, For my own 


3 | | | part, 
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part, if I had been preſent on the ſpot, and obſerved his conduct, 
I ſhould have looked upon him as a perſon ſupporting the credit 
of Cruger, and putting himſelf forward as a ſtake to be reſpon- 
fible to every body. With reſpect to the committee, it is clear 
that Thomas was a member of it, and ſuppoling the money to 
come from that committee, and having ſaid nothing to give the 
Plaintiff a better right againſt any other perſon, he ſhall not be 
permitted to turn the Plaintiff round. With reſpect to the ob- 


jection to the witneſles, I take it, that unleſs a witneſs is inte- 


reſted in the event of a cauſe, the objection will not go to repel 
him; it will not go to his competency, but only to his credit. 
In this caſe, it ſeems to me from the ſtatement of it by my 
Lord Chief Juſtice, that there was an intereſt in theſe two wit- 
neſſes, as they were liable to that ſum of money which would 
follow a verdict in point of coſts : they appear therefore to me 
intereſted to procure a nonſuit if they poſſibly could for the 
Plaintiff, or a verdict againſt him. As to the laſt queſtion, re- 


lating to the intereſt on the meney, I remember a (a) caſe ex- 


tremely well, where on a writ of inquiry, the jury on aſſeſſing 
damages, found intereſt for money lent; my brother Whitaker 
applied to ſet aſide that inquiſition, on the ground that the giv- 
ing intereſt was not warranted by any precedent: a caſe was then 
cited from Bunbury's Reports, (5) in which the Court were of 
opinion, that for money lent, intereſt ſhould be recovered ; and 


Whitaker's motion was refuſed. Now money laid out for the 


uſe of another, and money lent to him, ſeem to ſtand preciſely 
on the ſame ground with reſpect to reaſon, juſtice, and equity. 


As far therefore as intereſt was aſſeſſed with reſpect to the liqui- 


dated ſum, I think the verdict perfectly right, and ought to be 
ſuſtained: as to the ſum for day's wages, certainly in my appre- 
henſion, no intereſt ought to be allowed; and this diſtinction is 
made in the caſe in Bunbury, that for goods ſold and delivered, 
or work and labour no intereſt ought to be allowed; otherwiſe 
of money lent, But there is a known and uſual method of re- 


mitting damages of this kind. I am therefore of opinion that 


there ought not to be a new trial. 

[It was then ſtated at the bar, that no intereſt had been allowed 
on the ſum for the daily attendance of the Plaintiff ; which the 
Court ſaid was perfectly right.) 

Hearn, J.—l am of the fame opinion with my brother Gould, 
on the firſt point. I think it clear that Thomas has made him- 


(a) 2 Black, 701. 3 Vi. 205. + (5) Banb. 119. 
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ſelf liable; he was one of the acting committee, and the only 
perſon the Plaintiff can ſue. As to the queſtion concerning the 
witneſſes who were examined on the voir dire, one ſays he has 
for the payment of money; and one ſays the money was to he 
made ule of in defraying the expences of the election. If the 


Party were ſued on the bond, though in point of law perhaps 


it could not be pleaded that only ſuch a ſum was really advanced, 


vet in equity no more would be recovered. Then the queſtion 


is, Whether they are intereſted in the event of this ſuit? Now 
it appears clearly, that Cruger and Peach were joint candidates; 
it alſo appears that there was a committee formed for the in- 
tereſt of both, and that the Defendant Thomas was a member of 
that committee, When therefore the two witneſſes were called 
to be examined, and to nonſuit the Plaintiff, who brings his 
action to recover the expences of the election, they ſpeak moſt 
materially in reſpe& to their own intereſt ; becauſe the money 
to be recovered by this verdict, will be part of the money for 
the {ecuring payment of which, the agreement was entered 
into, and the bond was given, 

Witson, J. With reſpect to the firſt queſtion, it is evident 
that the Jury might have found either way; there being evi- 
dence on both ſides, they might very well find for the Plaintiff, 
which they have done. With reſpect to the other queſtion 
of the two witneſſes, I entertain very great doubts. I am nat 
prepared to go the length of ſaying their teſtimony ought to be 
rejected. All that one of them ſays is, that he gave a bond to Mr. 
Peach conditioned for the payment of money, and that he under- 
ſtood Peach was to apply it to defray the expences of the election. 
Now it does not at all appear that Peach would be anſwerable to 

the Defendant Thomas, becauſe if the committee undertook 
the election at their own expence by their own ſubſcription, the 
candidate was not anſwerable to them ; and if they were merely 
agents, they were not themſelves perſonally anſwerable. There 
is no evidence therefore that Thomas could have compelled this 
money from Peach; and unleſs that was clearly eſtabliſhed, 


I am of opinion that there is not a ſhadow of intereſt in the 


witneſs Exwbank. With regard to Lediard, I ſhould alto doubt, 
whether he had an intereſt in this caſe, which muſt be ſhewn, 
though they might have a common cauſe, Yet even if the ob- 


jection were to hold, it would go only to the credit of the wit- 


neſs. Now tacſe perſons are not to pay over to the Defendant 
4. either 


W 
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either the damages or coſts of ſuit which he might incur; but 
there is a chance that Peach may call upon them. It is alſo 
very likely that Lediard might be miſtaken ; when he was giv- 
ing an account of a written engagement, he might not recol- 
lect exactly what it was, it might be a bond having ſome reci- 
tals in it, or ſomething relating to the election; but we do not 
know what it was. But I think it is too much to reject the 
evidence of witneſſes, unleſs there is a poſitive and direct proof 
either out of their own mouths, or by record, (but out of their 
mouths it ſhould be) that they are intereſted in the event of the 
cauſe. In the preſent caſe it ought to be ſhewn, that Thomas 
was employed by Peach, and that Peach was liable to him, when 
he made himſelf liable for the money. 

GovLp, J.—I remember a caſe in (a) Strange, where the 
witneſs anſwered to the voir dire, that though he was not 
under any legal obligation to bear out the coſts, yet he 
conſidered himſelf under an obligation in point of honour, and 
that repelled him. 

Lord LoucuBoRoUuGH—In this caſe there was no evidence at 
all, of there being any committee who had money of theic own 
contributing to pay towards the expence of the election; on the 
contrary, the evidence on the part of the Defendant proved the 
negative of that propoſition. There was a committee manag- 
ing the election for the abſent candidate Mr. Cruger, and Mr. 


Peach one of the candidates has an engagement on the part of 


Mr, Ewbanꝶ to pay ſimply a ſum of money; but Ewbank de- 
clares that the conſideration on which he had given that bond, 
and what would make the real debt between Peach and him, 
was the application of ſo much of that ſum as ſhould be neceſ- 
ſary towards the expences of the election, in relief of Peach the 
partner of Cruger. The other witneſs Lediard, entered into an 
agreement which he ſtates to be exactly of the ſame effect, for 
the payment of money which he underſtood to be for the ex- 
pence of the election. Now they ſeem to me to have the moſt 
direct intereſt in the event of the cauſe : not that the verdict 
could be evidence on which the money would be demandable of 
them, but in the perſuation of their own minds, that the dif- 
ference of the cauſe was juſt ſo much to them in the proportion 
of the coſts. It is certainly ſufficient from the caſe in Strange, 
that the witneſs thinks himſelf intereſted, though in point of 
law there could be no recovery againit him. Now if he diſ- 
(a) Felberin bam v. Greenwood, Sire, 129. 
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cloſes the nature of his intereſt, and honeſtly ſays what that in- 
tereſt is according to his own conception of it, and it is an in- 
tereſt which by immediate and neceſſary conſequence muſt ſub. 
jet him to the coſts in the action, it would be ſtrange to ſay 
that it was indifferent to him whether the Defendant or Plain- 
tiff recovered. Certainly in point of law, theſe witneſſes muſt 
pay the money due on their agreements, but it is equally cer. 
tain that Peach could have execution for no more than he could 
ſtate to be paid by him for the expence of the election. The 
44 J. due to the Plaintiff Tre/awney is money advanced towards 
the expence of the election. In caſe he recovers, the obliga- 
tion to pay the 44/7. and all the coſts of this, and the other 


action attaches, which in that reſpet become part of the ex. 


pences of the election. If the Plaintiff had been nonſuited, 
they might have tendered the two ſums to Peach and thrown on 
bim the coſts. With regard to the queſtion, how far collateral 
Intereſt in the ſame cauſe will affect the parties ſo as to reject their 
evidence, I am at a loſs for a ſettled and known rule. The 
.caſes have differed very widely upon it, it has appeared in ſeveral 


.caſes, that where the witneſs has ſtood preciſely in the ſituation 


as either party to the cauſe, with reſpect to another action, 
it was better to hold it to be an objection that went to his 
.competency rather than his credit, But I know that opinion is 
combated by very great authority. Yet it was ſo ruled in the 
time of Lord Chief Juſtice Parker, by all the Judges of Eng- 
land. The caſe is in Forteſcue 246. Lock v. Hayten, where an 
action was brought on a policy of inſurance, and the Plaintiff 
having proved the policy and premium, the maſter of the ſhip 
was called to prove the loſs and damages, who admitted that 


he himſelf made an inſurance on ſome goods of his own on 


board; an objection was taken to his competency, which the 


Chief Juſtice reſerved for the conſideration of the Court; and 


afterwards on a communication with all the Judges it is ſtated 
by Foriiſcue, who was himſelf a judge at that time, to be their 
unanimous opinion, that it was a ſufficient objection to repel the 
witneſs, But this in the preſent caſe goes beſide the point, as 
I take it here, there was a direct intereſt in the coſts of the 


cauſe. | 
Rule diſcharged. 


See Walton v. Shelly, 1 Term Rep. B. R. 296.— Bent v. Baker, 3 Term Rep. B. R. 27. 
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. ARGUED and DETERMINED 
| IN THE 
Court of COMM ON PLEAS, 
IN 
Hilary Term, 
; In the Thirtieth Year of the Reign of Georce III. 


KIREK MAN PO. PRICE. 


RULE had been obtained to ſhew cauſe why a bond, 
; warrant of attorney, and deed of aſſignment of the De- 
fendant's pay as a lieutenant in the navy, to ſecure an annuity, 
ſhould not be given up to be cancelled, on the ground that the 
conſideration of the annuity was not ſufficiently ſet forth in the 
memorial according to 17 Geo. 3. c. 26. 

The memorial ſtated generally the annuity to have been grant- 
ed in conſideration of 160 J. paid by the Plaintiff to the Defen- 
dant ; but it appeared upon aftidavit, that 991. 14s. 6d. of the 
money had been previouſly lent by the Plaintiff, for which the 
Defendant gave ſeveral promiſſory notes, and that the Plaintiff 
at the time of granting the annuity, advanced only ſo much mo- 
ney as remained to complete the 160 /. allowing twelve guineas 
for the expences of the deeds, but gave up the notes. 

This Band, Serjt. in ſhewing cauſe ſaid was ſufficient, as the 
whole conſideration money had in fact been received by the 
Defendant, though at different times. He alſo ſaid that the ap- 
plication came too early, fince the ſtatute did not give the Court 
authority to interfere, before execution was ſued out on a judg- 


ment entered, or an action was brought, N 
| *4L2 Adair, 


1799. 


Monday, 
January z 5th. 
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Alu-, Serjt. ſupported the rule, by contending that neither 
the conſideration was a good one, nor the mode of advancing it 
ſo clearly ſet forth as the ſtatute required. As to the firſt point, 
he cited Jaques v. Withy, 2 Term Rep. B. R. 557; as to the 
ſecond, (on which he principally relied,) Rumball v. Murray, 
3 Term Rep. B. R. 298. 

The Court gave no decided opinion, on the validity of the con- 


ſideration, but held clearly, that the particulars of it were not 


ſufficiently ſpecified, the words of the ſtatute being (a), that the 


conſideration ſhould be fully and truly ſet forth and deſcribed” 


and therefore made the 
Rule abſolute, 


(a) Sect. Py 


LocK WOOD v HII I. 


N this caſe, on the motion of Cockell, Serjt. a rule was granted 


to ſhew cauſe, why an exoneretur ſhould not be entered on the 
recognizance of bail, on the ground that in the capias ad reſp. 
againſt the principal, the ac etiam was “ in a certain plea of treſ- 
paſs on the caſe on promiſes” for 25 l. but that the declaration was 
in debt for 2601, or ſimple contract. 

Mar ſhall Serjt. ſhewed cauſe, arguing that as the ſum ork to 
was under 40/. the Defendant might have been arreſted and 
holden to bail on a common clauſum fregit without an ac etiam. 
The ſtat. 13 Car. 2. fl. 2. c. 2, which requires the cauſe of ac- 
tion to be expreſſed in the writ, and which gave riſe to the clauſe 


of ac etiam, operates only, where the ſum is above 40 J. when 


therefore the debt is under 40 J. the ac etiam is not neceſſary, and 


a difference between that and the count is not material, particu- 


debt of the defendant. 


larly as relating to the bail, who engage to be anſwerable for the 
Prac. Reg. 137. 
The Court were of this opinion, and the 


" OE Rule was diſcharged, 
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Zouc on the demiſe of Ward V. WilLLINGALE. 


TN this ejectment, tried before the Lord Chief Baron at the 


laſt aſſizes at Che/msford, the Plaintiff was nonſuited on the 
following circumſtances, In September 1787, the leſſor of the 
Plaintiff purchaſed the premiſes in fee, then occupied by the 
Defendant, who continued tenant from year to year, and to 
whom the leſſor of the Plaintiff on the 19th of March 1788, 
gave the following notice to quit. do hereby give you no- 
« tice to quit and leave the poſſeſſion of all that meſſuage or 
*« tenement, Cc. which you hold under me, &c. at Micbaelmas 
*« day next, Cc. The Deteadant not having quitted poſſeſ- 
ſion in purſuance of the notice, on the 24th of February 1789, 
the leſſor of the Plaintiff diſtrained for a year and a quarter's 
rent, due at Chriſimas 1788, vis. for the year ending at the ex- 
piration of the notice to quit, and the quarter from that time to 


Chriſtmas, during which the Defendant held over. The demiſe 


was laid on the 1ſt of January 1799, and the queſtion was, as 
appeared from the Chief Baron's report, whether the diſtreſs 
taken for rent accrued ſubſequent to the time when the Defen- 
dant had notice to quit, was not a waiver of the notice? 

His Lordthip was of opinion that it was a waiver, and there- 
fore directed a nonſuit. | 

A rule having been obtained to ſhew cauſe, why the nonſuit 
ſhould not be ſet aſide, and a verdict entered for the Plaintiff or 
a new trial granted ; 

Bond, Serjt. now ſhewed cauſe, The leflor of the Plaintiff 
could not recover in this ejectment, having by the taking a diſ- 
treſs affirmed and continued the tenancy, which he had before 
admitted by the terms of the notice. Though in Doe v. Batten 
Cowp. 243. the mere acceptance of rent was holden not to be 
of itſelf a waiver of the notice, but to be a queſtion for the 
jury, whether it was the intention of the parties, that ſuch ac- 
ceptance ſhould be a waiver or not; yet in the preſent caſe no 
ſuch queſtion could ariſe, the diſtreſs being a direct acknow- 
ledgment, that the tenancy continued, This principle is to be 
collected from, Co. Lit. 212. 6.— 1 Roll. Abr. 475.—7 Co. 64. 
Pennant's caſe, Plowd. 133. which cites 14 Afize.—Birch v. 
Wright, 1 Term Rep. B. R. 378. ; 

Runnington, Serjt. contre. As the Defendant was tenant from 
year to year, the authorities cited from Lord Coke, which were 
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of the waiver of a forfeiture for a condition broken, are not ap- 
plicable. As the landlord might have brought an action for 
uſe and occupation, there is no good reaſon why he may not alſo 
bring an ejectment. In the former, there is an implied contract 
between the parties, founded on a ſuppoſed permiſſion by the 
Plaintiff for the Defendant to enjoy, in the latter, the contract 
is expreſs; but the principle is the ſame. In Doe v. Batten 
acceptance of rent was holden not to be a waiver of a notice te 
quit; and in a caſe there cited tried at Launceſton aſſizes, though 
the Plaintiff had accepted rent which had accrued after the de- 
miſe, yet he both recovered in the ejectment, and afterwards in 
an aQtion for uſe and occupation. 
Lord Loon n. There could be no queſtion of in- 
tention left to the jury, as the taking a. diſtreſs was an act not 
to be qualified, and an expreſs confitmation of the tenancy. 
GouLD, J. In the mere acceptance of rent, the guo anime 


1s to be left to the jury agreeable to Lord Mansfield's doctrine in N 

the caſe in C:wper. But I agree with my Lord Chief Juſtice, P 

that the diſtreſs was in this caſe, an act not to be qualified, and ar 
' amounted to a confirmation of the tenancy. | 2 
l Wirsox, J.—lI am of the ſame opinion. In Doe v. Batter " 
q there was a deſign to deceive the landlord, and a queſtion I re- bi 
| member very well was made, whether he ſhould be bound by b 
N the terms of the receipt in which the money was called rent for 4 
| that direct purpoſe ; which was the ground of Lord Mansfeld's af 
[ ſaying, that the queſtion 9 anime ſhould be left to the jury, 74 
F The mere acceptance of money is equivocal, it may be in ſatis- FE a 
. faction for the treſpaſs, or it may be for rent: and in an action of af 
j treſpaſs for meſne profits, accord and ſatis faction may be pleaded F; 
7 in bar if rent has been accepted. There would be no doubt, but an 
i that the Plaintiff would not have been precluded by taking a coi 
| diſtreſs, if inſtead of the year and a quarter, it had been only apy 
for rent due at Michaelmas, becauſe the (a. ſtatute ſays, that a 4 

diſtreſs may be taken within ſix months after the determination Ge, 

of a leaſe, provided the intereſt of the landlord, and the poſ- aig 

ſeſſion of the tenant continue: the law in this reſpect being al- PR” 

tered ſince the time of Lord Coke, when the old notion pre- _ 

vailed, that a diſtreſs could not be taken, unleſs the ſame rela- Ge. 

tion ſubfiſted between the parties. bill 

| | Rule diſcharged. chin 


(a) 8 Annec, 14. /. 6& 7, 
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Corris and others v. EMgrTr. 


NDORSEES againſt the drawer of a bill of exchange. The 

declaration contained fix counts. 1. Stating, that the Plain- 
tiffs and Defendant, and certain perſons uſing the name, ſtile 
and firm of Liveſay, Hargreave, Anſtie, Smith and Hal! were 
perſons reſpectively trading and uſing commerce, Fc. that the 
ſaid perſons ſo uſing the names, ſtile and firm of Livęſay, 
and Co. were partners : that the Defendant on the 5th of 
April, 1783, drew a bill of exchange, directed to them, 
by which he required them, three months after date to pay 
to Mr. George Chapman, or order, 1, 551 J. value received, 
and delivered the ſaid bill to them, and authorized them to 
negotiate and indorſe the ſame in the name of George Chapman, 
and thereby to raiſe money thereon for the uſe of the faid 
perſons to uſing the names, ſtile and firm of Liveſay and 
Co, The plaintiffs then averred, that when the ſaid bill was 
lo made as aforeſaid, or at any time afterwards, there was no 
ſuch perſon as George Chapman the ſuppoſed payee in the ſaid 
bill of exchange, but that he /aid name was merely fift1- 
ticus, to wit, at London, Fe. which ſaid bill of exchange, 
afterwards to wit, Cc. by one Andrew Goodrich being a perſon 
thereunta in that bevalf lawfully authorized, by Liveſay and Co. 
upon fight thereof was accepted according to the uſage and cuſtom 
aforelaid, And the faid perſons ſo uſing the names, &c, of 
Liveſay and Co, being fo authorized as aforeſaid, afterwards 
and before the payment of the faid ſum of money therein 
contained or any part thereof, and before the time thereby 
appointed for ſuch payment, to wit, Sc. negotiated and in- 
dorſed the ſaid bill of exchange in and with the name of the ſaid 
George Chapman, and by that indorſement in the name of the 
ſald George Chapman, appointed the contents of the ſaid bill of 
exchange to be paid to the ſaid Plaintiffs, and thereby raiſed 
money thereon, for the uſe of the ſaid perſons ſo ufing the names, 
Oc. of Liveſay, and Co. and then and there delivered the ſaid 
bill of exchange ſo indorſed to the faid Plaintiffs, who 
thereupon, then and there on the credit thereof, advanced to 
tbe ſaid perſons ſo uſing the names, ſtile, and firm of Live/ay, 
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A. having 
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name to a 
blank paper 
duly ſtamp- 
ed, and de- 
livered it to 
B. for the 
purpoſe of 
drawing a 
bill of ex- 
change in 
ſuch manner 
as B, ſhould 
think fit, B. 
draws a 

bill payable 
to a ficitious 
payee or er- 
der, and in- 
dorſes it over 
for a valu- 
able conſide- 
ration to C, 
who is igno- 
rant of the 
tranſaction. 
C. the in- 
dorſee may 
maintain an 
action againſt 
A. as the 
drawer of a 
bill payable to 
bearer, on a 
count to that 
effect. Or, 
C. may re- 
cover, on a 
count ſtating 
tie ſpecial 
circumſtances 
of the cale, 
if that count 
do not varv 
from the ver- 
dict. 


314 CASES IN HILARY TERM 


1790. and Co. the ſaid ſum of money in the ſaid bill mentioned; of 

— which the Defendant, Cc. had notice. It was then ſtated that the 

gg bill was afterwards preſented to the perſons uſing the names, 

Exerr. Oc, of Liveſay, Fc. for payment, which was refuſed by them, 

of which the Defendant had notice, by reaſon whereof he be— 

came liable, c. and being fo liable promiſed to pay, &c. Ge. 

2d. Count, leaving out the ſpecial circumſtances, ſtated the 

bill to be drawn by the Defendant on the ſaid perſons uſing the 

names, Fc. of Liveſay, &c. who were thereby requeſted to 

pay to Mr. George Chapman or beerer 1, 511. Sc. and the 

Plaintiffs averred that zhey were and ſtill continued the bearers 

and proprietors of the ſaid laſt mentioned bill of exchange in 

due form of law, and ſo being the bearers and proprietors, Cc, 

_ preſented it to the ſaid perſons uſing the names, Sc. of Live- 

Jay, Cc. for payment—their refuſal to pay—notice to the De- 
fendant—he became liable promiſe, &c. 

3. Money paid. —4. Money lent. —5. Money had and received. 
6. Infimul computaſſent. 

Plea general iſſue.— The cauſe was tried before Lord 
Loughborough at Guildhall, and the following ſpecial verdiQ 
found. | 

YZ | That the ſaid ohn Emett (who was a partner with Liveſay, 
N and Co. in the ſpinning of cotton, at Clit hero) wrote his name 
upon a piece of blank paper, with a ſhilling ſtamp thereon, 
| and delivered the fame to Liveſay and Co. for the purpole 
j | of drawing à bill of exchange for ſuch ſum, payable at ſuch 
time, and to ſuch perſon, or perſons, as they ſhould think 
fit. 
That afterwards the faid Liveſay and Co. on the gth day of 
April 1758, drew on the ſaid paper above the name of the ſaid 
Fobn Emett, a certain writing directed to the ſaid Liveſay and Co. 
Y in the words and figures following, viz. © Clithero, April 5th 
N | « 1788, L. 1,551, three months after date, pay to Mr. George 
| Chapman, or order, fifteen hundred and fifty pounds, value 
* received as adviſed, John Emett. That the occaſion and 
manner of giving the ſaid paper writing was as follows, vV!Z. 


L L 2 2 T 
— — 


That on the ſaid 5th of April, the ſaid Liveſay and Co. ( 
were indebted to Thomas Jeffery, in the ſum of 1,512 J. 95 v 
upon a bill of exchange, which became due that day, and ˖ 
which had been previouſly given for goods fold by Ye , 
to them. That one Richard Collis clerk to the ſaid / 

ery, on that day applied at the houſe of Liveſay, and Co. fo 


20 


3 


IN THE THIRTIETH YEAR OF GEORGE III. 


in Cheaf/ide, for payment of the ſaid bill; that on ſuch ap- 
plication, he ſaw the ſaid Anſtie, one of the ſaid partners, 
who informed the ſaid Richard Collis that he could not con- 
veniently then pay the ſame, but requeſted. the ſaid Richard 
Collis, to take a bill on the ſaid houſe of Liveſay and Co. for 
the ſaid ſum of 1,5 121. gs. at three months date, including the 
intereſt thereof in the mean time, and gave to him the ſaid b/ant 
paper above mentioned, with the name of the ſaid Jen Emett 
written thereon, to be filled up by one of the clerks of the ſaid 
Liveſay and Co. 

That one Ludlow a clerk of the ſaid Livefay and Co. filled up 
the ſaid writing for 1,551/. being the amount of the ſaid bill, 
and intereſt, in manner and form as above ſet forth, except the 
acceptance and indorſement thereof as hereinaſter mentioned 
and that immediately afterwards, the ſaid paper writing was 
carried to Andrew Goodrich, another clerk of the ſaid Liveſay 
and Co. and who was authoriſed by the ſaid Lveſay and Co. to 
accept the ſame, and which the ſaid Andrew Goodrick accord- 
ingly did, in the name of the ſaid Live/ayand Co. That with 
ihe authority of the ſaid Liveſay and Co. the name of George 
Chapman was then indorſed in the ſaid paper writing, and that 
the ſaid paper writing ſo filled up, accepted and indorſed, was 
then delivered to the ſaid Richard Collis, and the ſaid Richard 
Collis thereupon delivered up the bill for 1,512 J. gs. to the 
ſaid Liveſay and Co. That the ſaid Thomas Jeffery afterwards ne- 
gotiated the ſaid paper writing with the Plaintißs, and re- 
ceived the full amount thereof from them deducting a diſcount, at 
411. per cent. and delivered the ſame to the ſaid Plaintiffs. 
That the ſame was duly preſented for payment, to the ſaid 
Liveſay and Co. who refuſed to pay the ſame, whereof the 
laid John Emett had due notice.—T hat there was no ſuch 
perſon as the ſaid George Chapman, the ſuppoſed payee of 
the ſaid paper writing, but that the faid George Chapman, was 
merely a fictitious perſon : that Emett gave no further, or other 
authority than as aforeſaid, and knew nothing of this tranſattion, 
That the Plaintiffs had then no knowledge that the ſaid George 
Chapman was a fiftitious perſon, or of the circumſtances under 
which the ſaid paper writing was drawn, accepted, and indorſed, 
but that the ſaid Thomas Jeffery nnn, e of the whole 
of the ſaid tranſactions. 

This was argued in Trinity Term laſt by Lawrence, Serjt, 
fer the Plantiffs, and Runnington, Serjt. for the Defendant ; 
.4N and 
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and a ſecond time in Michaelmas Term, by Adair, Serjt. for 
the Plaintiffs, and Cockell, Serjt. for the Defendant. The fol- 
lowing is the ſubſtance of the arguments on behalf of the Plain. 
tiffs. x 

On the face of the ſpecial verdict, there are facts ſufficient 
to ſupport the finding of the jury on either of the counts. The 
Defendant having written his name on a blank paper, and given 
it to Liveſay and Co, to be filled up as a negotiable inſtrument, 
gave them authority to pledge his credit to any amount, and 
was in law as completely the drawer of the bill as if he had 
made it in its preſent form: having uſed a ſhilling {tamp, it is 
evident that he meant to offer his credit unlimited. He 
is therefore civilly reſponſible for all the purpoſes to which 
Liveſay and Co. might apply the bill. Their acts muſt in law 
be conſidered as his. In the caſe of (a) Stone v. Freeland, Lord 
Mansfield held, that the acceptor was liable though there was 


à fictitious indorſement, and that he ſhould not be ſuffered 


to deny the validity of the bill: ſo alſo in (5) RAſſell v. Lang- 
flaffe, Lord Mansfield's words may be applied to the preſent 
caſe; the Defendant here ſaid, to the Plaintiffs “ truſt Liveſay 
and Co. to any amount, and I will be their ſecurity,” But 


| 4t has been objected, that there is both a general. principle of 
of law, and a rule of practice, that the hand-writing of the 


firſt indorſer muſt be proved, as a medium through which the 


holder muſt make out his title. But this is not univerſally true 


to the extent, that no one can recover without proof of the 
indorſement, ſince in ſome caſes ſuch an indorſement is not ne— 


(a) SToxs v. FarteLan, B. R. Sittings Lord Mansfie'd — The intent of the bil 
at Guildhall, after Eaſter Term 1769. was only to enable Cox to raiſe money, and 
Indorſee againſt the acceptor of A bill of the rcaion way it was not made payable oy] 
exchange, payable to Butler and Co. and the order of Cox was, that there were other 


indorſed in that name. The Plaintiff could 
not prove it to have been indorſed by any 
perſons uſing that firm; on the contrary, 
his own witneſſes ſaid, they believed it was 
indorſed by Cox the drawer. It alſo appeared 
that there was a houſe of Butler and Co. with 
whom Cox had dealings, but it was proved 
that the bill in queſtion had never been in 


their hands. It was admitted that the bill 


was a true one, and that the defendant had 
regularly accepted it, but it was contended 
that the indorſement was fictitious, which 
was an eſſential part of the Plaintiff's 


title. 


bills at that time made payable to his order; 
if this had been alſo payable to the ſame 
order, too many would have been in circu- 
lation at the ſame time, in the ſame name, 
which would have had the appearance cf 
fiftitious credit. Names are often uſed 
perſons who never exiſted. The defendan 
has enabled Cox to do this by lending his 
acceptance, and when he has by ſo doing put 
the bill in circulation, it ſhall not lic in his 
mouth to make an objection, that he has 
nothing to do with it. 


Verdict for the Plaintid, 
(5) Dougl, 496. 
ceſſary, 
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ceſſary, and in others where the form ſcemed to require it, it has 
been diſpenſed with. Though it is true, that in many caſes 
where proof of the indorſement was not neceſſary, a verdict has 
been taken on the general money counts, and the paper inftru- 
ment merely received as evidence, yet it has been decided both 
before and fince the fat. 3 & 4 Anne c. g. that a bond fide holder 
of a bill might recover upon it as a bill, without proving the 
indorſement. 2 Shower 235 Hinton's caſe, and 3 Burr. 1516 
Grant v. Vaughan, from which latter caſe it may clearly be 
collected, that an indorſement is not indiſpenſibly neceſſary to 
give negotiability to a bill or note, but that a ond fide holder 
may recover without it. Yet it is ſaid, that as this bill is 
drawn payable to George Chapman or order, it neceſſarily re- 
quires an indorſement. But this rule is not univerſally true. 
Hankey v. Wilſon, Sayer 223. where proof of the hand=writiog 
of the indorſer was diſpenſed with, becauſe it was on the bill 
at the time.of the acceptance: which proves that the rule ad- 
mits of exceptions. So alſo is the caſe of (a) Pratt v. Howiſon, 
and though this doQtrine may ſeem to be overuled by Smith v. 
Chefler, 1 Term Rep, B. R. 654, yet that caſe can only govern 
thoſe which are of the ſame kind. There the action was 
againſt the acceptor, here sgainſt the drawer. The reaſon 
on which that caſe is founded, can alone be applicable, 
where the acceptor is ſued ; which 1s, that the acceptor admits 
only the hand-writing of the drawer, (though at the time of 
the acceptance, there be ſeveral indorſements on the bill,) and 
ſhall put the plaintiff on proving the hand-writing of the firſt 
indorſer : the obvious meaning of which is, that though there 
is a privity implied between the drawer and acceptor, there is nct 
between the indorſer and acceptor. But there is a privity between 
the drawer and the payee ofa bill, which is ſuppoſed to be given 


for a valuable confideration. If the jury had found the whole 


bill to have been in the hand-writing of Emett, would it have 
been neceſſary to prove that George Chapman really indorſed it? 
_ Emett himſelf could not have objected, that there was no ſuch 
perſon, and on that objection nonſuited the Plaintiff, This 
caſe then is clearly diſtinguiſhable from that of Smith v. Cheſter, 
which does not affect it. Beſides, it is expreſsly ſtated in the 
declaration, that there was no ſuch perſon as George Chatman, 
the Defendant therefore ſhall not take advantage of this ficti- 


(a) Guildhall Sittings after Trin. 23 Geo. 3. cited 1 Term Rep. B. R. 654. 
tious 
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and deprive the S fide holder of his remedy. 

As the rule then, requiring the hand-writing of the firſt in- 
dorſer to be proved, admits of ſome exceptions, the preſent is 
as ſtrong an exception as can well be imagined. Suppoſe it had 
been impoſſible to prove it, on account of ſome act of the party 
himſelf; the next beſt proof would be admitted. In general, 
bonds and other deeds can only be proved by the ſubſcribing 
witneſſes; but there are exceptions to that rule; and one is, 
where the party himſelf has rendered ſuch proof impracticable 


or very difficult. On the facts contained in the firſt count 


therefore, the Plaintiff is intitled to recover : but if this ſhould 
be doubted, he clearly is on the ſecond, in which the bill is 
ſtated to have been drawn payable to George Chapman or bearer, 
For if a bill be made payable to a perſon, who not having an 
aQual exiſtence can make no indorſement, it operates in law as 
payable to the bearer; particularly when given for a valuable 
conſideration. Vere v. Lewis, 3 Term Rep. B. R. 182 (a). 
The action is alſo maintainable on the count for money lent. 
Money advanced on the credit of any man is in law money lent 
and advanced to him. Tatlock v. Harris, 3 Term Rep. 
B. R. 174. | 

But ſuppoſing the addition of a fictitious name to be felony, 
the anſwer to the Defendant's objection that a felony cannot be 
the ground of a civil action, is, that though it cannot be the 
immediate ground of ſuch an action, yet it may be ſo mediately. 
Miller v. Race, 1 Burr. 452. Peacock v. Rhodes, Dougl. 633. 

The following were the arguments on behalf of the Defen- 
dant. There 1s a variance in feveral material points between the 
ſpecial verdict and the declaration. The firſt count ſtates that the 
Defendant „ drew a bill of exchange directed to Livęſay and Co. 
* payable to George Chapman or order, and delivered and autho- 
0 riſed them to negotiate it, and thereby to raiſe money thereon,” 
&c. This is a ſubſtantive allegation, which ought to have 
been proved as laid; but it is negatived by the verdict ; it being 
found that the Defendant wrote his name upon a piece of blank 
paper, with a ſhilling ſtamp thereon, and delivered the ſame to 
Liveſay and Co, for the purpoſe of drawing a bill of exchange 
for ſuch ſum, payable at ſuch time, and to ſuch perſon or per- 
ſons, as they ſhould think fit, It is likewiſe ſtated in the firſt 
count, that the Plaintiffs ** advanced to Liveſay and Co. the 


| (a) See alſo Minet v. Gilſon, ibid, 481. 
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money mentioned in the bill, Sc. but it appears on the verdiQ, 
that Thomas Jeffery negotiated the paper writing with the 


Plaintiffs, and that he received from them the amount of 
I, MG... 

Admitting that the Defendant has given an unlimited credit, 
by ſigning his name to a blank paper, yet there was nothing 


criminal in this; the verdict ſhews that he was not guilty of a 
forgery, nor was concerned in filling up the paper. Though he 


gave unlimited credit, yet it was by means of a legal inſtru- 
ment; he ſtands in the ſituation of a common drawer of a bill, 
jn an action againſt whom, the hand-writing of the firſt indorſer 
is neceſſary to be proved, As to the argument, that it is the 
{ame caſe as if the Defendant had drawn the whole bill with 
his own hand, and himſelf indorſed the name of Chapman, if 


he had done ſo he would have committed a forgery, and this 


being a felony could not have been the ground of a civil action. 
As to Hinton's caſe, it proves only that the conſideration of a 


bill or note muſt be proved. In Grent v. Vaughan, the bill was 


payable to the ſhip Fortune, an inanimate thing, or bearer, 
on the face of it therefore it could only operate as payable to 
bearer ; and the intent of the parties was ſufficiently plain. 
In Stone v. Freeland, there was a ſpecial undertaking by the 
acceptor, who had admitted effects in his hands. In Raſelliv. 


Lang ftaffe, a blank promiſſory note was given with an actual 


indorſement by Lang/laffe ; there was no fititious perſon intro- 


duced ; that caſe therefore is not applicable to the preſent. In 
Hanhkey v. IVilſzn, the Court coupled an expreſs promiſe to pay 


with the indorſement, yet that was not deemed concluſive evi- 


dence; but the general rule is there admitted, that the hand- 


writing of the firſt indorſer muſt be proved. In Miller v. Race, 
and Peacock v. Rhodes, the felony was excluſive and independent 
of the bill. But in the preſent caſe there is a forgery inhe- 
rent in the bill itſelf, It is drawn in the uſual form, made 
payable to order, and being fo payable requires an indorſement; 


but that indorſement is forged. Yet as it is found that the De- 
fendant did not himſelf forge it, nor was privy to it, he is not 
-eſtopped from alledging it in his defence. If the words “ or 
order“ be rejected, and the bill be conſidered as payable to 
bearer, any other part may as well be rejected, which could not 


be endured. The Court cannot ſay that a bill which is evidently 
payable to order, is payable to bearer; they cannot change the 


nature of a mercantile tranſaction contrary to the expreſs intent 
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of the parties: they cannot put a conſtruction on the inſtrument 
directly repugnant to it. But though as the bill in queſ- 
tion is payable to Chapman or order, the form is preſervel fo far 
as to prevent it from being conſidered as payable to bearer, yet 
one of the eſſential conſtituent parts of a bill of exchange is 
wanting, vig. a real payee. 2 Blac. Com. 456. Poſtleth, Dif. 
tit. Bills of Exch. By this the whole was vitiated. So a bill 
given on an uſurious conlideration, 1s void even in the hands of 
an innocent indorſee for a valuable conſideration, and without 
notice. Dougl. 709. So for money won at play. Stra. 1155. 
A bill of exchange muſt alſo be neceſſarily negotiable; but it 
cannot be negotiable without an indorſement ; and a falſe in- 
dor ſement is as none. The caſe of Pratt v. Howiſon, is over- 
ruled by Smith v. Cheſter. As to the argument that there was a 
privity between the payee and drawer, it is expreſsly found by 
the verdict, that there was no privity between them in this in- 
ſtance. Then what is there to take this caſe out of the general 
rule? As to the argument that the Defendant is in fact to be 
regarded as the maker of the bill, the jury have found it other- 
wiſe, namely, that the bill was filled up by other perſons. 
Neither is the Defendant liable on the money counts. Thar 


neither debt nor general indebitatus aſſumpſit will lie on the 


mere acceptance of a bill of exchange is clear from Hardr. 485. 
1 Ventr. 152. Lord Raym. 280. Much leſs againſt the drawer 
who is only eventually liable. The caſes relied on of Tatlocꝶ v. 
Harris, and Vere v. Lewis, were decided on their own parti- 


cular circumſlances, and on a preſumption that money had been 


actually had and received to the uſe of the holders. Thoſe caſes 
were againſt acceptors, here it is againſt the drawer ; there the 
Defendants were privy to the tranſactions, and there was fraud 
within their own knowledge; here the Defendant acted bond 
fade, was ignorant of the conduct of Liveſay and Co. and docs 
not appear to have really obtained any money. 


Cur, vult advi/. 


On this day judgment was given, as follows, by 

Lord LoucuBoRoucn.—lt is not neceſſaty for me to repeat 
the evidence in this caſe, the fas of it being in the memory of 
every one. We have taken the whole into our conſideration, 
and the reſult of our opinion is, that the Plaintiff is intitled to 


recover. The ſpecial count in the declaration, lating the whole 


of the tranſaction, would have afforded a ground, upon which 1 
Mould have thought that judgment might have been very pro— 


perly 
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perly pronounced in his favour, But it appears upon the te- 
cord, that the caſe ſtated on the ſpecial count differs from the 
linding on the ſpeeial verdict in two or three citcumſtances; that 
count therefore would clearly not tupport a judgment in favour 
of the Plaintiff. The circumſtances are not very material, but 
as the count and the verdict at preſent ſtand inconſiſtent with 
each other, a judgment for the Plaintiff on the firſt count would 
undoubtedly be erroneous, We muſt therefore look into the 
declaration, to ſee if there be any count on the record, on which 
the Plaintiff may ſupport a judgment. And it appears to us, 
that it may fairly be ſupported on the count, ſtating the bill to 
be a bill payade to bearer, It is certainly not literatim pay- 
able to bearer, it is drawn payable to George Chapman or order. 
Upon a fact ſet forth in the ſpecial verdict, it appears that by the 
permiſſion at leaſt, if not ſomething more than the permiſſion of 
the Defendant, a power was given to Liveſay and Co. to frame 
bills of exchange, binding him in any manner they thought proper, 
within the limits of that power. There is no doubt they 
might, within thoſe limits, have drawa a bill in terms payable 
to bearer ; the bill they have choſen to draw, is a bill payable 
to Chapman or order; and it is found on the verdi& that 
there is no ſuch perſon as Chapman. Now the conſequence 
of this ſeems naturally and juſtly to be, that when a ſecu— 
rity is negotiated, on which, by the terms of it, the party receiv- 
ing it apprehends he has a clear right to recover, and by the in- 
lertion of the name of a filtitious perſon, his recovery is im- 
peded, (it being impoſſible to prove the order of a perſon who 
has no exiſtence,) it ſhould ſeem in point of law preciſely the 
ſame in effect, as if it had been made payable to bearer, A bill 
of exchange is an authority to pay purſuant to the order of the 
payee ; and it is alſo an undertaking to pay purſuant to that order. 
But if there be no perſon who by any poſſibility can give ſuch or- 
der, the engagement mult be to pay the bill. If the order of the 
perſon cannot be procured, and with the knowledge and pri- 
vity of the parties who make the bill, ſuch a name is put in as 
cannot give an order, it is in effect, and in point of law, the 
lame thing as if they had made it payable to the perſon who 
held the bill, namely the bearer. The determination of the 
court of King's Bench, has approved the ſame rule, andwe 
think that a right determination. 

Judgment for the Plaintiff on the ſecond count. 
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an office in a 
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himſelf to be 
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tire on the 
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(without the 
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tain no action 
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ment, 
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SSUMPSIT on a ſpecial agreement. The declaration 
== ſtated, that the Plaintiff was poſſeſſed of the place or office 
of maſter joiner of his majeſty's dock-yard at Chatham, and 
that in conſideration that he would procure himſelf to be ſu— 
perannuated in reſpect of the ſaid place or office, the Defendant 
undertook in caſe he (the Defendant) ſhould ſucceed the Plain- 
tiff to be maſter joiner of the dock-yard, at the commencement 
of his ſuperannuation, to allow the Plaintiff his extra pay from th: 
yard bozks, excluſive of his ſuperannuation money, during his 
natural life. It then ſtated, that the Plaintiff confiding in the 
ſaid promiſe of the Defendant did procure himſelf to be ſuper- 
annuated in reſpect of the ſaid place or office, and that the De- 
fendant ſucceeded him as maſter joiner, at the commencement 
of his ſuperannuation : that the Defendant received divers large 
ſums of money amounting in the whole to 200 J. as and for the 
extra pay of the Plaintiff; by reaſon whereof he became liable, 
Sc. and being liable promiſed, Sc. There were alſo the com- 
mon counts, Plea general iſſue, Verdict for the Plaintiff, ſub- 
ject to the opinion of the court, on a caſe which ſtated in ſub- 
ſtance, that the Plaintiff was for 30 years maſter joiner of the 
dock-yard at Chatham, and the Defendant foreman of the joinets. 
That the Defendant having a proſpect of ſucceeding to the oflic: 
of maſter joiner, (which does not go in regular ſucceſſion, bu: 


is in the appointment of the commiſſioners of the navy) applied 


to the Plaintiff to procure himſelf to be ſuperannuated, which 
he did, on the following written agreement being entered into 
by the Defendant. | 
*« Agreed on the zgth day of March 1735, between Mr. 
John Parſons, maſter joiner of his majeſty's dock-yard at 
* Chatham, and Jon Thompſ/n foreman of the joiners of the 
* aforeſaid place. In caſe I ſhould ſucceed Mr, Parſons to be 
* maſter joiner of the ſaid dock-yard, at the commencement of 
Mr. Parſons's ſuperannuation, then I do agree to allow him 
% his extra pay from the yard books excluſive of bis ſuperannualios 
©* money, during his natural Nte, &c. | 
| | Jahn Thompſon.” 
The ſuperannuation money was an annual allowance from 


Government, 
1 In 


PF 
Cs 
Li 2 2 
* 
= 
* 
3 
AG 
W 7 
* 8 
+ 
8 
"ny 
5 4 
; _ 
4 
. 4 
£0 
. 
N 
bg, 
* 
. 
Ad 
1 
* 
8 
E 
LY 
* 
5 
4 
. 
be” 
1 
7 
3 
- \*x 
| 
bo 
3 
£ 
Y 
1 
1 
4 
. 
3 
* 
3 
ay 
1 
E 
8 
=. 
* 
5 
4 
1 
» 
va 
"2 
8 4 
. 
2 
* & 


, L GS PRI + FL 
N A * 3 EY Tg. go 2 £ 3 7 
—— T * * + N . — r kN - 
* pb bh ee 1882 ä 5 £26 COS * a 
* 


8 


IN THE THIRTIETH YEAR OF GEORGE III 


410 


In 1785, the Defendant wa a to the office, The 
bare pay of the maſter joiner is haif-a-crown per day, all above is 
c:x:tr a pay. There are two ſorts of xtr pay, the tide extra, (when 
the men work by the tide beyond the common yard hours} and 
the caſual extra which includes other extraordinary work. It is all 
denominated extra pay in the yard books without diſtinction. 
From 1785 to 1787, the Defendant paid to the Plaintiff the 
common fide extrd, at the rate of 74d. per tide for the fix 
winter months, and 15. 3 d. for double tides in the ſummer 
months, but not the caſual extra, which the Plaintiff did not 
demand. In the ſummer of 1787, the cajual extra pay was 
much increaſed by the extraordinary work performed in fitting 
out ſhips on the proſpect of an approaching war with the 
Dutch ; this caſual extra pay ſo increaſed, the Plaintiff claimed 
by virtue of the agreement, but the Defendant refuſed to ac- 
count for to him; and in conſequence this action was 
brought. 5 

A rule having been pranted to ſhew cauſe, w hy the verdict 
ſhould be ſet aſide and a nonſuit entered, 


Lawrence, Serjt. ſhewed cauſe, In this cafe there are two 


queſtions. 1. Whether the agreement was valid; 2. Whether 


if valid, it did not comprehend the caſual exzro, as well as the 
tide extra pay? As to the firſt, it is to be obſerved, that this 
is not an agreement for the ſale of an office. The circumſtances 
were, that the Plaintiff having been a long time matter joiner, 
was intitled to quit on being ſuperannvated; the Defendant 
being in hopes to ſucceed him, applied to him to quit, and as a 
compenſation agreed to allow him the extra wages. This was 
not a ſale, becauſe the perſon who gave up the office was not 
to appoint his ſucceſſor. If money is given for the appointment 
to an office, it is undoubtedly bad at common lau, and for the 
wiſeſt reaſons; becanſe if that fort of traffick were permitted 


—— 49 


offices of the greateſt truſt might come to the hands of perſans 
who were wholly unfit from them. But no ſuch miſchievous 
conſequences can enſue, for merely receiving 2 compenſation 
where the party receiving it has no power to appoint a ſacceſ- 
for. In Berrisſord v. Done, 1 + Vern. 93. it was holden that 

where a bond was given to a captain in the army in confidera- 
tion of his reigning his company, to which the obligor was in 


hopes of ſucceeding, the bond wes valid. And in Syed v. 


Gibſon, 2 Vern. 303. ”= nds were allowed to be legal, entered 
mto to procure tac ob i's admiſion to be purter of a man of 
4 P war; 
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war; which was a ſtronger caſe than that of money being given 
merely to induce a man to reign, The ſame coctrine is allo 
recognized in Ive v. Afh, Prec. Chanc. 199. The agreement 
therefore in the preſent caſe was not illegal. 

The other queſtion is, whether all caſual er pay is not in- 
cluded in the agreement? The terms are that the Defendant 
ſhall allow the plaintiff his ext rd pay from the yard books; and 
the evidence proved that ext rd pay on the yard books is all ex 
pay: the Defendant therefore was bound by his agreement to 
give to the Plaintiff all the extra pay which he received. 

Bond, Serjt. for the rule. The agreement was both contrary 


to the true policy of the law, and cannot be extended to any 


caſual extrd pay, which did not exiſt in the yard at the time of 
making it. It is a principle of law, that no man ſhall be ap- 


pointed to an office, the emoluments of which are ſevered from 


it and he is not to receive, It is equally impolitic and illegal 
to give money to procure the vacancy of an office, as the ap- 
poinment to it, The Plaintiff having an annuity on account of 
his ſuperannuation, had no right to receive any further profits 
from the office, unleſs by the conſent of the commiſſioners of 
the navy to whom the appointment belonged. Here the perſons 
who have the right of appointment are deceived, That the con- 
tract is bad, ſufficiently appears from the doctrine of the Maſter 
of the Rolls in Bellamy v. Burrow, Caſ. Temp. Talbot 97. and 
Law v. Law, 3 P. Wms. 392. 


[Lord LouohBOROVOGH here faid, he remembered a cafe 


where a bond was given to an agent as a conſideration for pro- 
curing a commiſſion in the army, and Lord Chancellor Nor- 
tbington held, that though it was the practice in the army io 
purchaſe, yet a bond given to procure a commiſſion, was bad.] 
That determination cf Lord Northington affords an aniwer 
to the caſes cited from /ernon, which were of military offices fold 


by conſent of Government, which is in daily practice. Waen 


a commiſſion in the army is ſold, the ſeller only receives back 
what he had before given: but yet an officer muſt have a new 
permiſſion to purchaſe on half- pay. As to the ſecond queſtion 
made on the other fide, whatever may appear on the yard books, 
the agreement muſt be conſtrued by the intent of the parties at 
the time of making it. But that could only relate to ſuch exrs 
pay as then exiſted. No caſual and ſubſequent increaſe of profit 
ought in reaſon to be ſuperadded. | 
Latorence 
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Lawrence replied, that in Bellamy v. Burrow, notwithſtand- 
ing the opinion of the Maſter of the Rolls, Lord Talbot ulti- 
mately decreed that Burrow was a truſtee in the office for Bel- 
lamy. As to the cale of Law v. Law, there money was actually 
given for procuring the office, which diſtinguiſhes it from the 
preſent caſe. The argument drawn from the ſuppoſed impro- 
priety of ſevering the profits, from the poſſeſſion of an office, 
might be equally applied, if it had any weight, to military 
offices; but it is the common practice of the army, for a per- 
ſon who buys a commiſſion to give part of the profits to an- 
other. As to the caſual profits being ſubſequent to the agtee- 
ment, the Plaintiff had himſelf received the caſuzl profits be- 
fore, and the Defendant knew that ſuch caſual profits might 
again happen ; the parties therefore to the agreement muſt have 
had them in contemplation, 


Cur, vult advi/. 


After conſideration, judgment was this day given by 


Lord LouGuBorRouGA.—On the trial of this cauſo two 
points were made, one, whether the agreement was legal, the 
other, what was the meaning of extra pay, The ſecond queſ- 
tion is immaterial, if the firſt be againſt the Plaintiff. But it is 
to be obſerved, that if the conſtruction be as the Plaintiff con- 
tends, that all which the Defendant could receive as maſter 
joiner would be 25. 6 d. a-day, the objection to the validity 
of the agreement is ſtill more apparent; becauſe it would have 
this effect, that no exertion of the Defendant for which extrd 
pay would be due, would be beneticial to himſelf, which 
might produce public miſchief. But taking the agreement on 
this point, in a reſtrictive ſenſe, that it means a certain ſtated 


and fixed allowance, beyond 2 5, 6d. a-day, underſtanding it 


to be a defined known ſhare of perquiſites, we are all of opi- 
nion that it does not afford a juſt cauſe of action. Every action 
on promiſes muſt reſt on a fair and valuable conſideration, 
which it is for the Plaintiff to make out. What is the 
confideration ſtated here? That the Plaintiff repreſented himſelf 
as unfit for future ſervice, and entitled to a penſion for the paſt. 


This he did at the requeſt of the Defendant, on the promiſe 


irom him of a certain allowance, Now the repreſentation was 
either true or falſe. If true, there was no ground for any bar- 
gan With the Defendant :; the Plaintiff did nothing for the De- 


4 fendant; 
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fendant ; all he did was for his own caſe and advantage, If 
falſe, the public is deceived, the penſion miſapplied, and the 
ſervice injured, It is not ſtated that the Plaintiff procured the 
appointment for the Defendant, (which would clearly have been 
brocage of office and bad,) but that he made way for the ap. 
pointinent. But from thence no valuable conſideration can 
ariſe, Had the tranſaction paſſed with the knowledge of the Ad. 
miralty, judging of the caſe, and applying at their diſcretion 
the allowance they are bound to make, poſſibly it might have 
ſtood fair with the public: I ſay poſlibly only; to be ſure the 
ground of deceit on the public would be done away. But this 
caſe reſts on a private unauthenticated agreement between the 
ofticers themſelves, which cannot admit of any confideration 
ſufficient to maintain an action. If it could be proved that it 
was to be meaſured by money ſo as to form a valuable conſide— 
ration, it muſt be in reſpect to the time when it was made, 
when the Plaintiff was prevailed upon to retire in favour 
of the Defendant, In this view it certainly would approach 
very near to brocage ; it would differ very little in effect from 
ſelling the intereſt itſelf, though there would be a difference in 
the conduct of the party, who ia the one cafe would be paſſive, 
in the other active. But his paſſive merit, if I may uſe the ex- 
preſſion, would not avail him, where his active exertion would 
be a demerit. The cafe cited from 1 Vern. 98. I think may be 
ſupported. It was of the purchaſe of 2 commiiſion in the army, 
which the Date of Ormond reſuſed to ratify, on the ground, that 
the Plaintiff had bought without the other party having leave to 
ſell, who had not bought. I ſhould rather ſuſpect, from the 
uſual innaccuracy of the caſes in Vernon, that the Plaintiff got 


the commiſſion by ſucceſſion, and ſet up this defence again! 
the payment of the bond. "There is ſumething very like it in the 


reaſoning of the Court, who held there was no relief againſt 


the bond. The queſtion of the couſideration did not occur to 
them; and they ſeem to have holden that where commiſſions 
were generally falcable, there was nothing unfair in ſuch a tranſ- 
action. The next caſe in 2 Fern. 308. if true, is a decifion 
undoubtedly contrary to what we now decide, and I think 
contrary to an evident principle of Jaw. On the ſtate of the 
report, the bonds are directly and plainly given for brocage oi 
an office of truſt and profit, which is not an object of ſale. I 


have therefore no dilliculty to ſay that I hold that caſe to be ex- 


tremely ill determined, if the note of it be at all correct. The 
| | caſe 


— 
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.caſe of Ive v. Aſh, Prec. Chanc. 199. I think rightly deter- 1790. 


mined ; there was a purchaſe of a commiſſion allowed to be TY 


ſold; the commiſſion was given up, and the purchaſer wanted a 
to get rid of the bargain, and be free from the agreement. He Taomrsox. 
. objected that a commiſſion in the marines could not be ſold; 
* but it turned out upon examination, that the ſale of ſuch com- 
miſſions was permitted, not being looked upon as within the 
ſtatute, I therefore hold that caſe to be well adjudged: for the 
queſtion whether an office is ſaleable or not, is a matter of pub- 
Y lic regulation, and not a queſtion for a court. If by public re- 
1 gulation right or wrong, certain offices are ſaleable, the Court 
cannot ſet afide the tranſaction for their ſale; the Court is not 
to make the regulation. Whether by the general police of the 
country an individual office is ſaleable or not, is not a matter of 
law. But in the preſent caſe there is no ground to ſay, that 
the Defendant's office was ſold under any regulation, or that 
the tranſaction between the parties was carried on, under any 
authority, or with the conſent of their ſuperiors. This agree- 
ment reſting on private contract and honour, may perhaps be fit 
to be executed by the parties, but can only be enforced by con- 
ſiderations which apply to their feelings, and is not the ſubject 
of an action. The law encourages no man to be unfaithful to 
his promiſe, but legal obligations are from their nature, more 
circumſcribed than moral duties. 

Judgment for the Defendant. 


AE; Wer 


1 * 5 * * 
* 3 en 


The follkwing Caſe, with which T have been favoured, may not 
improperly be inſerted in this place, 


GAaRFORTH v. FEARON. Thurſday, 
: Now. 22, 
Mic. 27 Geo. 3. 1787. 


Ils was an action of uit for money had and receiv- 4. by the in- 


ed, brought by the direction of the Maſter of the Rolls, in _— and on 
e applica- 


conſequence of a bill filed in equity by the Plaintiff and his fon, tion of - is 
praying that the Defendant, might be declared a truſtee of the .. 


off of cuſtomer of Carliſle, for the Plaintiff, for the benefit of the Pers having 

F previouſly 

4 ſigned an 
agreement, declaring that his name was uſed in the application in truit for B. that he would appoint ſuch 
deputies as F. ſhould nominate, and would empower B. to receive the profits of the office to his own uſc, 
On the failure of A. to comply with the agreement, 2 ation ufon it will lie againſt him. 


8 40 ſon, 


328 
1799. 


WW II 


GaRTORTA 
9 
Frarcn,. 


the Court to enter a nonſuit. 
granted, the caſe was argued by Adair and Rooke, Serjts. for 


the Plaintiff, and Le Blanc and Lawrence, Serjts. for the 
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ſon (a). On the trial of the cauſe at the Sittings in Trinity 


Term 1787, before Lord Loughborough, it appeared in evi. 


dence, that application. was made to the Lords of the Treaſury. 


by the friends of the Plaintiff, to procure for the Defendant the 
office of cuſtomer of the port of Carliſle. On the 25th of Fe. 
bruary 1773, the Defendant figned the following declaration, 
] do hereby declare, that my own name was made ule of 12 


* truſt for Mr. John Garforth, on the application made to the 
Lords of the Treaſury, for the office or place lately held by 


«© Mr. Grape deceaſed in the county of Cumberland; and I do 
« hereby promiſe, in caſe any appointment has been or is made 


thereof, that I will upon requeſt, appoint ſuch Deputy or De- 


ii puties, as be ſhall nominate, and alſo empower the ſaid M. 


„ Garforth to receive the ſalary, ftipend, wages, and fees of the 
* ſaid office to bis own uſe, 


« Witneſs my hand, Benſon Fearon.“ 

On the 27th of February 1773, the Defendant, was appointed 
by patent (6) to the office, and afterwards on the nomination of 
the Plaintiff, conſtituted deputies for Carlile, Whitehaven, and 
Workington ; but having received the profits, did not account 
for them to the Plaintiff; in conſequence of which the bill was 
filed. A verdict was found for the Plaintiff, with leave to move 
On a rule to ſhew cauſe being 


Defendant; and the following judgment of the Court was de- 
livered by | 

Lord LouGuBoRovcn, —On full conſideration of all the argu- 
ments uſed in this cauſe, T am of opinion that the tranſaction 
which is the foundation of the action is illegal, and the agree- 


(a) The Plaintiff had given up the profits 
to his ſon in 1780. | 

( The following was the ferm of te Pa- 
tent. 


George the Third by the grace of God of 


Great Britain, France and Ireland. King, 


Defender of the Faith, and fo forth. To 
all to whom theſe preſents ſhall. come greet- 


-1ng. Know ye, that we of our ſpecial grace, 


certain knowledge, and mere motion, have 
conſtituted and appointed, and by theſe pre- 


jents do conſtitute and appoint, our truſty 


and well beloved Benſen Fearen, E/quire, to 
the office of cuſtomer or collector of all our 
cuſtoms, and ſubſidies in our port of Car- 
liſe, and in all and ſingular the ports, 
places and creeks, to the ſaid port belong- 


ug, or adjoining, in the room and place 


of Richard Grape, Eſquire, deceaſed; to 
have, hold, exerciſe, and enjoy the ſaid 
office, unto him the ſaid Penn Fearen dur- 
ing our fleaſure, together with all and every 
the wages, fees, profits, perquilites, ad- 
vantages, and emolum=-uts whatioever, to 
the ſaid office or place in any wile belons- 


ample manner and form to all intents and 
purpoſes, as the ſaid Richard Grape, or any 
other perſon or perſons, lately exerciüng 
the ſaid office, hath or have had, or received, 
or ought to have had, or received, by reaſon 
thereof. In witneſs whereof, we have cauſed 
theſe our letters to be made patent, Wit- 
neſs ourſelf at Veſtuinſier, the twenty- 
ſeventh day of February, in the thirtcenth 


year of our reign, c. 


ment 


ing or appertaining, and in as full and 


0 


1 
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ment void. This tranſaction concerns a public office, deemed 
by law to be a place of public truſt, prohibited to be ſold; and 
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even the deputation of which, where ſuch deputation may be Gazrozre 


made, cannot be an object of ſale, The tranſaction is, that 


Fearon being appointed by the recagmmendation of Carfſor th, 


ſhall not interfere in the office, but ſhall appoint ſuch deputies as 
Garforth ſhall nominate, and pay to him the profits. The effect of 
this is, that to all profitable purpoſes, and as to all the exerciſe of 
the office except as to ſigning a receipt for the falary, Garforth 
is the real officer, but is not accountable for the due execution 
of it; he may enjoy it without being ſubject to the reſtraints 
impoſed by law on ſuch officers, for he does not appear as ſuch 
officer; he may vote at elections, he may exerciſe inconſiſtent 


trades, he may act as a magiſtrate in affairs concerning the re- 


venue, he may fit in parliament, and will be ſafe if he remains 
undiſcovered, If extortion be committed in the office by thoſe 
appointed, the profits of that extortion redound to him, but he 
eſcapes a proſecution ; for not being the ating officer, he does 
not appear regiſtered upon the records of the Exchequer, and is 
not liable to the diſabilities impoſed by the ſtatute on officers 
guilty of extortion, who are incapacitated to hold any oflice re- 
lating to the revenue. Whether a truſt can be created in ſuch 
an oflice, is for the conſideration of the Court in which the ſuit 
was originally brought: the only queſtion in this Court is, 
whether the agreement ſpringing out of ſuch a tranſaction can 
ſupport an action? 

The written agreement of the 25th of February 1773, was 


for two purpoſes ; one, to appoint ſuch deputies as the Plaintiff 


ſhould name; the other, to pay over to him all the profits of 
the office. Though this caſe has been argued very fully and 


very ingeniouſly by the counſel on both fides, I do not recollect 


any argument uſed in ſupport of the firſt promiſe, namely, to 


appoint at the nomination of another, deputies, for whom the 


perſon appointing 1s 1n point of law anſwerable, and whoſe 
places he is not allowed to ſell or bargain for. The argument 
and doctrine laid down in the caſe of Smith v. Coleſhill 2. And. 
55. which is ſimilar to this, are that if one part of the agree- 
ment were bad, no action could be maintained on any other part 
which might be good. But it is not neceſſary to reſt on this 
point, becauſe I am of opinion that the agreement is bad in both 
parts. If it be without any conſideration in a court of law, no 
action will lie upon it; it is but audum pactum. What then is the 
conſideration upon which this agreement proceeds? It is that 
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Fearon is appointed on the application of Gar/forth, in truſt 
for him; this is the conſideration, Now what is this but in 
plain terms this propoſition; viz. that the Public is abuſed, and 
the King deceived in the application? I ſhould therefore not 
find much difficulty to conclude, if there were nothing more in 
the caſe, that the common law would not ſupport an afſumpjic 


.on ſuch an agreement. 


But I think it is clearly void by poſitive law reſpecting this 
office. The appointment of any cuſtomer by any means con- 
trary to the ſtatute 12 Ric. 2. cap. 2. is a miſdemeſnor, 
That flatute though very antient, is certainly not obſolete; it 
is the ſtatute under which they are ſworn in the Exchequer, It 
not only prohibits the appointment, but goes on to ſay that 


none that purſueth by him or by others, privily or openly to 
© be in any manner of office ſhall be put in the ſame office or in 
« any other, and the 5 & 6 Ed. 6. cap. 16. makes void all pro- 
miſes, bonds, and aſſurances as well on the part of the bargain— 
or, as the bargainee, It is ſaid that this was no ſale of the 
office, that no money has paſſed on the part of Fearon to obtain 


it. But the ſtatute does not ſtop there. It is neither confined 


in it's expreſſions nor its intent. In the caſe where a perſon 


obtaining an office gives money, the words of the act are ex- 


tremely general, and according to their obvious conſtruction 


without any enlargement neceſſarily require that all bargains for 
money concerning thoſe offices which are mentioned in the ſta- 


tute, are and ſhall be prohibited, Now is it not clear that the 
Plaintiff has bargained with the Defendant ? would the Defendant 
have had the office without that bargain? The promiſe which is 
the ground of this action is, that the Plaintiff ſhall have all the 


profits. By the words of the ſtatute any profit however ſmall, 
would have affected the tranſaction; but here there is a bargain 


for the whole. Courts of law have very properly conſidered 
this as a remedial ſtatute, and have conſtrued it liberally where 
the validity of ſuch a tranſaction has been brought before them. 


The caſe of (a) Sir Arthur Ingram has been cited, and 
there it is clear that the tranſaction was not immoral; it was 
no otherwiſe wrong than as it was prohibited by a poſitive 
ſtatute, It was a bargain between Sir Edward Vernon, and Sir 
Arthur Ingram, for a ſurrender of the office of cofferer of the 


houſehold ; on the ſurrender of Vernon, Ingram was appointed, 


and a bond given to account for the profits, This was holden 
to be within the ſtatute, becauſe he had charge of the king's 

| | (a) Co. Lit, 234. 8. 
money 
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money to pay the houſehold. In that caſe the king was not 
deceived, the tranſaction was public and notorious, and the 
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crown was diſpoſed to have re- appointed the officer with a % Garroury 


ob/tante ; but the queſtion being referred to the Chancellor and 
twelve Judges, whether the king could by a nor obſtante give 
the right of receiving the appointment to Ingram, their opinion 
was, that the caſe was within the ſtatute, and therefore that 
Ingram was diſabled from taking the office, and could not by a an 
ohante be made capable of holding it. In the caſe of Godolphin 
v. Tudor, 6 Mod. 234. which is alſo in 2 Salk. 2 51. (a) 
which was mentioned in the argument, the tranſaction was 
between the principal and the deputy, and the agreement was, 
that the deputy executing the office ſhould pay to the principal, 
out of the profits, a certain ſum. The Court there held, that 
where the agreement was to pay out of the profits a certain pro- 
portion of the profits, it was not within the ſtatute; and the 
reaſon given is very plain and carries its own authority with it, 
namely, that the principal is entitled to all the perquiſites and 
fees of the office, and the deputy to a recompence, as it were, on 
a-quantum meruit for the labour he has in the execution of it. All 
the effect therefore of ſuch an agreement is, to aſcertain the ſhare 
which the deputy ſhould have for the execution of the office. 
But it is remarkable with what ſtrictneſs the Courts have holden 
that propoſition, and how careful they have been to guard againſt 
any tranſaction that might give any colour to the principal's re- 
ceiving a groſs ſum out of the profits of an office executed by 
adeputy, For in this caſe as it is reported in 6 Mod., the agree- 
ment was that Tudor ſhould pay Godo/phin 2001 a year, and it 
appeared upon record that the profits of the office amounted to 
329 J. 105, every year in which it had been executed by Tudor; 
but as the ſtipulation was to pay 200 4. a year abſolutely with- 
out any reference to the profits of the office, the Court thought 
themſelves bound to give judgment for the Defendant, Now 
that was a tranſaction perfectly fair, the miſtake in ſtating the 
manner of the agreement was an innocent one, but the Court 
would not permit the Plaintiff to recover on an agreement, 
where it was not ſtated on the agreement itſelf, that the 
payment ſhould be only of a portion of the profits, and not an 


abſolute one of the whole. 


Courts of equity in ſetting aſide ſecurities ſuppoſed to be 
valid at Jaw, haye gone by the ſame rule, and haye been juſt as 


(2) S. C. 1 Salk, 368. 
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careful not to permit by any conſtruction, any breaches to be 
made in the-proviſions of the ſtatute. The caſe of Lockner v. 
Strode, 2 Chan. Caſ. 48. was quoted as a determination, where 
the Court of Chancery held a looſer rule with reſpect to giving 
a bond for the payment of a certain ſum to the principal ap. 
pointing a deputy. But that caſe is, as moſt of the others are 
in the ſame Book, groſsly miſteported: no ſuch determination 
was made, and both the ſtate of the caſe, and the decilion are 
perfectly miſtaken. I have a copy of it from Lord Nottingham's 
notes, from which it appears, that the Detendant being fherif, 
made John Lockner his under-ſheriff, and the Plaintiff why 
was the brother of John Lochner, gave a bond as a temporzy 
ſecurity till the common ſecurity was given. Job gave a bond 
in the uſual form from an under-ſheriff to his principal, for per- 
formance of the covenants in the indeature,; but the firſt bend 
was not given up. Srode after he was out of office arreſted the 
Plaintiff on it, who was obliged to give bail to Sir Francis Role, 
the ſucceeding ſheriff in 600/.; and to be relieved was the object 
of the bill. The Defendant pleaded a ſpecial agreement, that 
the bond was to ſecure him 400 J. by quarterly payments for the 
under- ſheriff 's place. This the Plaintiff dend, and alto in- 
ſiſted that ſuch an agreement was illegal and contrary to the 
ſtatute 23 Her. 6. cap. 9. The Chancellor being under 
doubts, a trial was directed, and the point reſerved. So that 
no opinion was given by him on the validity of the tranſaction. 
The date of that caſe is alſo miſtaken ; it is ſtated in the re- 
port to have been Feb. 9 1680., but it was in fact in ary 
Term, 22 Car. 2. But in a ſubſequent caſe, Lord Nottingham 
very plainly intimated what would have been his opinion, if the 
agreement had been found good in law. That was the caſe of (a) 
Fuxton v. Morris, which is in the ſame book and allo miſte— 
ported. By Lord Nottingham's notes it appears that a biſhop's 
regiſtrar made a deputation of his office, rendering thereout 9o /. 
per annum; the Plaintiff exhibited a bill for an account, and 
the Defendant pleaded that it was within the ſtatute of 5 & 
Ed. 6. and that there ought to be no account, It was anſwer— 
ed, that this was only a reſervation of part of the profits, and the 
principal being intitled to the whole, it was not illegal; which 
(fays Lord Nottingham,) “ ſeemed ſpecious. But upon look- 
ing into the bill, ic charged an expreſs covenant to pay go/. 4 
year, without retcrence to the profits of the office, The plea 
(a) 2 Chan, Caf, 42. 
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| was therefore allowed; and the bill diſmiſſed. Theſe caſes con- 


need, ſhew that the opinion of the Court of Chancery at that 
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time, in conſidering how far theſe ſecurities were liable to be Gierosr 


avoided as contrary to the proviſions of the ſtatute, Was, that 
between principal and deputy there might be a reſervation out 


of the profits, (though Lord Nottingham did not expreſsly fo 


determine) but if otherwiſe, the ſecurity was clearly bad. 
In the caſe of (a) Law v. Law, Lord Talbot ſet aſide a 
bond ſuppoſing it to be good in a court of law, the conſideta- 
tion of which differed very little from the preſent. On the 


part of the Plaintift, the caſe of Bellamy v. Burrow was relied 


on, as an authority to thew that a Court of Equity will permit 
a truſt to be created of an office, clearly within the ſtatute of 
Ed. 6. and on reading that cafe with attention, I admit it is 
a determination full to the point for which my brother Adair 
cited it; and undoubtedly as ſuch a determination it is of very 
conſiderable authority, both in reſpect to the learning and the 
known integrity of Lord Talbot, But it is fit. to be obſerves, 
that in the fame caſe there ſtands very fully delivered the opinion 
of Sir Joſeph Ferzl! to the contrary; and it refts upon an oppo- 
fition between two very Icarned and upright men, Either 
opinion is probable, when there is ſuch authority for its ſupport, 
I will not enter into the conſideration of that caſe, nor is it ne- 
ceſſary to give an opinion here, whether a truſt can in any in— 
ſtance be created in ſuch an office. I do not take upon myſelf 
to ſay, without other conſideration than the preſent circumſtan= 
ces can afford, that there is no poſſible caſe in which a truſt fit to 
be executed may not be created in offices within the ſtatute of Ed. 
6, This is not a caſe of the execution of a truft, the cog- 
nizance of which is peculiar to a court of equity. Perhaps if the 
Maſter of the Rolls had fixed on Fearon the character of a 
truſtee, a court of law might not think itſelf at liberty to 
queſtion the authority of the determination. But the whole 
queſtion for a court of Jaw to determine is imply, whether 
there appears a good conſideration on which an af/ump/it can be 
ſupported ? And I am of opinion, for the reaſons I have ſtated, 
both on the principles of the common law, and becauſe the 
tranſaction is in defiance of the ſtatutes which have been made 
to guard againſt evils of the ſame nature, that the conſideration 
of the promiſe in this caſe is bad, that conſequently it will not 


(e) 3 P. H ms. 292, 
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Where a 
married wo- 
man lives a- 
part from 
her huſband 
under arti- 
cles of ſepa- 
ration, by 
which he 
covenants, 
that ſhe ſhall 
enjoy to her 
oven ule, all 
ſuch eſtates 
both real ard 
perſonal, as 
ſhall come to 
her during 
the coverture, 
and that he 
will join in 
the neceſſary 
conveyances 
to limit them 
to ſuch uſes 
as ſhe ſhall 
appoint z and 
copyhold 
lands having 
afterwards 
deſcended to 
her, the huſ- 
band again 
covenants in 
the ſame 
manner as 
before, and 
that he will 
Join in ſur- 
rendering 
ſuch eſtates 
to ſuch uſes 
as ſhe ſhall 
appoint; 
the wife may 
ſurrender the 
copyhold lands 
eithout the 
hujband join- 
ing, and 
auvithout 4 
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ſupport an af/umpfit, and therefore that a verdiQ mult be 
entered 


For hs . 


Cour TON v. CoLLIN SOX. (a) 


HIS caſe which was ſent out of Chancery for the opinion 
of this Court, ſtated, that 
In 1752, Michael Collinſon married Jane Banaſtre, and had 
iſſue by her the Defendant Charles Steynſham gt bans and Mary 
Collinſon, 
 Fuly F 5, 1902; By articles of ſeparation between the ſaid 
Michael Collinſon of the one part, Fane Collinſon and Charles 


Banaſtre her father of the ſecond part, and certain other perſons 


of the 3d. 4th. and 5th parts, after ſtating the agreement to ſepa- 


rate; the ſaid Michael Collinſon covenanted, that the /aid Jane 
Collin ſon ſhould from thenceforth enjoy to ber own uſe, all ſuch eſtates 
both real, and perſonal, as ſhould come to her during her cover— 
ture, or that he ſhould become intitled unto, in her right; and 
moreover that he would join with the ſaid Fane, in lying a fine 
or ſuffering @ recovery thereof, and limiting the ſame to ſuch uſis 8 
as ſhe ſhould appoint, And the ſaid Charles Banaſtre thereby co- 
venanted, to indemnify the ſaid Michael Colli ſon the huſband, 


againſt all damages and expences, which he might ſuſtain on ac- 


count of bis wife's debts contracted fince the 12th day of June 
1760, or which ſhould be thereafter contracted, 

Auguſt 17, 1770, the ſaid Charles Banaftre died. Upon 
whoſe death certain copybold premiſes, held of the two manors 
of Ryegate and Banſtead, deſcended to the ſaid Jane Collinſor 
as the cuſtomary heir of her father, the ſaid Charles . 
By indenture of three parts, made December 12, 1770, between 
the ſaid Fane Collinſon of the firſt part, the ſaid Michael Collinſin 
of the ſecond part, and the truſtees of the third part, after re- 
citing, among other things, the articles of ſeparation of the 
15th of July 1762, the ſaid Michael Collinſon civenanted, that 
the ſaid Jane his wife, ſhould enjoy to her own uje, all the rea! 
and ferſonal eſtate, of her father, as well as any other real eftate, 
that might in any manner come to her, during the coverture, and 
that he would join in levying 4 fine, ſuffering a recovery, or 
making a ſurrender of ſuch ejiates, and in limiting the ſame, t0 
ſuch uſes as ſhe ſhould appoint, 


(a) Vid. 2 Brown Rep, Cha. 377. | 
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May 16, 1771. The faid Jane Collinſon was admitted to the 
copybolds held of the manor of Banſtead, and on the fame day 
foe ſurrendered them to the uſe of ber will. 

June 3, 1771. The ſaid Jane was admitted to the copy holds, 
held of the manor of Ryegate, and on the ſame day (he ſurten— 
dered them to the ule of her will. Tely 5, 1772, By a certain 
paper writing, of that date, purporting to be the will of the ſaid 
Jane Collinſon, ſhe deviſed the copybolds held of both manors, ſubject 
to debts, legacies, and funeral expences, to John Willis and Ii 
heirs, and appointed him executor. Fuly 15, 772, the ſaid Jane 
Collinſon, made an abſolute ſurrender of the copybolds beld of the 
manor of Ban/tead, to the ſaid John Willis and bis heirs; and the 
fame day the ſaid 7% Willis was admitted thereto, and at the 
ſame court the faid John J/i/lts ſurrendered the faid copyholds, 
to the uſe of his will, 

July 15, 1772, The ſaid Jane Collinſon made an abſolute ſur- 
render of the copyholds held of the manor of Ryegate, to the 


fad John Willts and his heirs, and the lame day, the ſaid John | 


}/illis was admitted thereto, and at the ſame court the (aid Jobn 
Willis ſurrendered the ſaid copyholds to the ute of his will. 

Michael Collin ſon the Huſbaud of Jane, did not ſcin or concur in 
any of the aforeſaid ſurrenders made by Fane bis wife, 

July 26. 1772, The ſaid Jane Collinſon by another writing of 
that date, purporting to be a codicil to her will, after reciting the 
{aid ſurrenders, and that the ſame were made in truſt, for ſecur— 
ing the payment to the ſaid John Willis, of ſuch ſums as he 
ſhould during her life advance for her uſe ; declared, in caſe the 
copyholds thould not be fold at her death, for the purpoſe of 


paying her debts; then that the ſaid 7% Willis ſhould ſtand 


ſeiſed thereof, charged with all ſums, which ſhould be due from 
her at her death, or which he ſhould pay by her order, and the 
fines and fees of admiſſion; in truſt for himſelf, his heirs, Ge. 

September 1, 1772, The ſaid Jane Collinſan died, leaving the 
fad Michael Collinſon her huſband ſurviving her, and Charies 
Steynſham Collinſon her heir at law, and heir according to the 
cuſtoms of the ſaid manors of Banſlead and Ryrpaze, 

The queition was, whether John Millis took any, and what 
eſtate under the ſurrenders, will and codicil of the ſaid Jane 
Collinſon, or under either, and which of them? 

This was argued in Eaſter term laſt, by Lawrence, Serjt. for 
the Plaintiff, and Bond Serjt. for the Defendant, and in Miebael- 
mas term, by Le Blanc, Serjt. for the Plaintiff, and Agar”, Serit. 
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for the Defendant. On the part of the Plaintiff, it was contend- 
ed that John Willis took an eſtate in fee in the premiſes, accord. 


ing to the cuſtoms of the teſpective manors, under the different 


ſurrenders made by Jane Collinſon, after her ſeparation from her 
huſband, a ſeparate maintenance allotted to her, and after he 
had been indemnified againſt any debts ſhe might contract, and 
had covenanted that ſhe ſhould have to her own uſe all the 
eſtatcs both real and perſonal of her father, or that might de- 
ſcend to her during the coverture, and that he would join in 
levying a fine, ſuffering a recovery, or making a ſurrender of 
ſuch eſtates, and limiting them to ſuch uſes as ſhe ſhould ap- 
point. | | 

The difficulty ariſes from the huſband not havirg joined in 
the ſurrenders. But this may be obviated by conſidering the 
reaſon why in general it is neceſſary for a huſband to join in the 
ſurrender of copyholds belonging to the wife. The teaſon is, 
becauſe he has an intereſt in the lands during the coverture, 


which is not to be given up without his teſtifying his conſent ; 


inſomuch, that a cuſtom in a particular manor for a wife to {ur- 
render her copyholds without the concurrence of her huſband, 
has been holden to be bad. 2 Wi. 1. But where the huſband, 
as in the preſent caſe, agrees that the wife ſhall diſpoſe ©! her 
property, he renounces his intereſt, and the difficulty is at an 
end. Ceſſante ratione, ceſſat et ipſa lex, Beſides as by the deed 
of ſeparation, the huſband was indemnified for his wife's debts, 
there was a valuable conſideration, and a court of equity would 
decree a ſpecitic performance of an agreement for a valuable 
conſideration. By the common law, the wife loſes all power of 
ſeparately diſpoſing of her property; the huſband has an abſolute 
right to all her perſonalty, and a qualified one, during her lite, 
to her real eſtates. If ſhe could either ſue or be ſued, the might 
be taken in execution, and the huſband deprived of his right 
over her perſon. The incapacity of an infant ariſes from a wan of 
{kill and judgment, but that of a feme covert from want of 
property, and becauſe ſhe is ſuppoſed to act under the control 
of her huſband. There are many caſes indeed, where the fur- 
render of the wife's copyhold made by her and her huſband is 
holden to be good, by the cuſtoms of particular manors ; 
but in thoſe caſcs, both the huſband is a party on account of his 
intereſt, and ſhe examined ſeparately as to her conſent. The 
authorities of Dyer 363. 6. Moore 123. Cro. Elix. 717. Lili. 


Rep, 274. and 2 Wilſ. 1, ſhew, that a cuſtom for a feme covert, 
to 
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to ſurrender and deviſe with the conſent of her huſband, is good, 
The criteria, (by which a cuſtom of this ſort has been holden 
reaſonable or not) to be collected from theſe caſes, are, the huſ- 
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band's joining to ſhew his conſent, and the ſeparate examination Cot ixcon. 


of the wife, to prove that ſhe does not act under the huſhand's 
controul. In Coke's Entries 576, ſuch a ſurrender is pleaded, 
without a ſpecial cuſtom to warrant it, and no objection made. 
But as the principal thing to be attended to, is the huſhand's 
conſent in thele circumſtances, in order that his intereſt may be 
preſerved, ſo there are other caſes, where the huſband having no 

articular intereſt, the wife may convey without his aſſent. As 
in Daniel v. Ubley, Sir William Jones 137. where feoffment and 


livery were made by a married woman, of an eſtate given her by a 


| former huſband, without the ſecond huſband joining. So in 


Bro, Abr. tit. Cui in vitâ, pl. 16. where it was holden that a 
married woman might convey without her huſband's concur- 
rence, an eſtate given to her on condition to ſell, 


The queſtion then is, whether in the preſent caſe, the 


wiſe was not to be conſidered as a feme ſole? Her hul- 
band and ſhe were ſeparated by mutual conſent, he was 
diſcharged from her debts, and had expreſsly by his own 
act, given up his intereſt in her property, when he cove- 
nanted that ſhe ſhould diſpoſe of it, and had confirmed her in 
the poſſeſſion of it, after the deſcent from her father, Although 
it is a general rule of law, that a married woman can neither ſue 
nor be ſued without her huſband, yet there are many exceptions 
to this rule, as where the huſband was an exile or had abjured 
the realm, in which caſes ſhe might defend a plea of land as a 
feme ſole. Co. Litt. 132. 6. Bro. Abr. Tit. Bar. & Feme pl. 
66. and in 2 Vern. 104. it was holden, that the wife of a man 
baniſhed for life, might in all things act as a feme ſole, and 
make a will. So allo in Deerly v. The Ducheſs of Mu garine, 
Salk. 116. the wife of an alien enemy was ſued on a contract as 
if ſhz hed been ſingle. The ſame principle was laid down by 
Mr. Juſtice 7ates at Carliſie, where he held that the wife of a 
man tranſported might be ſued alone. Sparrow v. Carruthers, 
cited 2 Blac. 1197. So allo, according to the more modern 
authorities, where by a deed of ſeparation, the huſband co— 


venants with truſtees to renounce all his intereſt in the propettyof 


his wife, and is indemnified from her contracts, ſhe is conſider— 


ed as a feme ſole. She is put in the ſame fituation as by the 


old law ſhe would be in if her huſband were an exile or had ab- 
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jured the realm. The huſband is conſidered as having renounced 
all his marital rights 1 Bur. 542. This doctrine is fully eſta. 
bliſhed by the cafes of (a) Ringſiead v. Lady Laneſborovgh, (4) 
Barwell v. Brooks, and Corbet v. Poelnitz, 1 Term, Rep, 
B. R. 5. Then what has the wife done in this caſe ? Being ſole 
tenant of copyhold lands, to which the huiband has exprets!y 
given up all his claim (which would otherwiſe be the only m4. 
terial obſtacle) and having the whole power over them, ſhe 
exerts that power by ſurrendering them to the lord, under which 
ſurcender the Plaintiff claims, who is the repreſentative of 
Wills. | 

On the part of the Defendant, it was argued, that as the 
huſband did not Join in the ſurrenders, they were bad, and the 
deſcent to the heir at law muſt take effect. This was an 


executory contract on the part of the huſband, which fhews 


on the face of it that the wife could not convey alone; for 
if ſhe could, it would be unneceflary for him to covenant 
that he would join. Put the heir at law is not to be difinhe— 
rited, by an executory contract, The queſtion is whether 
any legal eſlate paſſed by the ſurrenders? As the caſe was ſent 
from a court of equity, for the opinion of a court of law, all 
equitable conſiderations mult be laid alide In Peacock v. 
Monk (c), Loid Hardwicke, after noticing the diſtinction be— 
tween real and perſonal property, expreſsly determined, that 


where the huſband did not concur, the conveyance by the wife 


of a real eſtate {ſhould not operate to deprive the heir. It is 
alſo to be obſerved in this caſe, that no ſpecial cuſtom of the 
manors is ſtated to warrant the ſurrenders by the wife alone, nor 
that ſhe was ſeparately examined by the ſteward, according to the 
general law of copyholds. But the law 1s, that a feme covert 
cannot convey a real eſtate without the concurrence of her hul- 
band. Though in the caſes mentioned by Lord Coke, Co. Lis. 
132. b. a feme covert was permitted to ſue for and recover lands, 


yet it by no means follows that ſhe can diſpoſe of them. By the 


antient common law a feme covert could not, even by joining 


with her huſband in any conveyance whatever, bar herſelf or tho: 
claiming under her, of her own eſtate. The principle, upon 


which in procets of time, ſhe was allowed to alienate by fine, 
was, that a fine being the cempromile of an adverſary ſuit, and 


(2) B. R. Hil. 23 Geo. 3. reported in | rupt Law, laſt edit. 36, 


;Ccke's Bankrupt Law, laſt edit. 32. (e) 2 Yexey 190. 


(5) B. R. Eil. 24 Geo. 3. Cooke's Bank- 
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the concord being deemed to have the ſame effect as a judy- 


ment in areal action, the woman being tenant of the land, 


and brought before the Court with her huſband, was bound by 
that compromiſe, which was as effectual as a judgment. The firft 
mention of the examination of a married woman joining in a fine, 


is in the flat. de modo levandi fines, 18 Ed. 1. ft. 4. the equity of 


which was afterwards extended to recoveries, Mary Por tington's 
Caſe 10 Co. 43. 4. But a recovery cannot be ſuffered by a married 
woman fo as to bind her without her huſband. Shep. Touch. 41. 
Where indeed the wife alone levies a fine, and the huſband does 
not avoid it, the wife is eſtopped after his death, and her 
heirs are concluded by the eſtoppel: Shep. Touch. 1:. Pol- 
lexfen 24. But it does not follow that ſhe can convey alone 
in other circumſtances. The zus poſſeſſionis is in the huſband, 
the jus proprietatis only in her. She has not ſuch a quantity of 
eſtate as the law requires to make a conveyance, The caſcs 
cited on the part of the Plaiatiff, ſhew that there are certain 
exceptions to the general rule of law, but unleſs the preſent 
caſe can be brought within thoſe exceptions, the rule of law 
muſt have its courſe. But in truth none of thoſe caſes are 
applicable. In the old authorities cited from Co. Lit. 232. J. 
the huſband was either exiled, or had abjured the realm, In 
the caſe of Deerly v. the Ducheſs of Mazarine, the huſband was 
an alien enemy: in 2 Fern. 104. he was baniſhed by act of Par- 
liament. In all thoſe caſes, the huſband was under an incapa— 


city to ſue. But in the preſent caſe, he was not only under 


no incapacity, but had expreſsly covenanted to join in a con- 
veyance, As to the more modern cafes of Ring/tead v. Lady 
Laneſborough, Barwell v. Brooks, and Corbet v. Poelnitz, many 
able lawyers have been ſurpriſed at the extent of the doctrines 


laid down in them. But whether thoſe caſes be good law or 


not, they only concern perſonal property. The rules which 
govern real property are of a different nature. As the huſband 
has an abſolute right to his wife's perſonal property, he may re- 
nounce it without injuring any one: but having no more 
than a qualified right to her real eſtates, he cannot join to diſ- 


inherit the heir, unleſs certain preſcribed ceremonies be per- 


formed. As to the caſe of Daniel v. Ubley, there the wife ated 
under a power of appointment, the eſtate was given to her on 


condition: if ſhe had not made any appointment, the elder ſon 


would have taken the eſtate by deſcent; as it was, the ſecond 
ſon took it, by the father's will; through the medium of the 
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mother's appointment, The cafes cited from Dyer, Moore, 
.Cro. Elia. and Litt. Rep. prove only, that a cuſtom, for a mar. 
ried woman to ſurrender and deviſe with the junction of her 
huſband is good; but they do not ſhew, that ſuch a ſurrender 
or deviſe would be good without the huſband joining; and 
here it is expreſsly ſtated that he did not join. In thoſe caſes, 
the queſtion was as to the validity of a cuſtom for a feme covert 
to ſurrender ; there was no doubt reſpecting the general rule of 
law: the queſtion indeed of itſelf imports, that without a cul. 
tom the ſurrender would not be good. The paſſage in Cote's 
Entries, proves no more, than that a ſpecial cuſtom for a mar. 


ried woman to ſurrender, need not be ſtated on the record: 


but it does not follow from thence that her ſurrender would be 


valid without ſuch a cuſtom. Yet it was ſaid, that in this caſe, 


the huſband had done what was tantamount to joining in the 
ſurrender, by aſſenting in the deed of ſeparation, to the wife's 
ſole diſpoſition of her property; but the law adapts the mode 
of aſſent to the act to be done; the ſurrender could not be com- 


plete without the huſband 449666 Joining, Taylor v. Philips, 
1 Veg. 229. 
Cur. vult adviſ. 


On this day, the Judgment of the Court was thus given by 
Lord LoucuBoRoUuGH.—The queſtion in this caſe is, whe- 


ther John Willis took any, and what eſtate under the ſurren- 


ders, will, and codicil of Jane Collinſen, or under either, and 
which of them? The ſubjc of diſpute being copyhold lands, 


it is evident that unleſs the ſurtenders be valid, no eſtate can pals 


at law. No ſpecial cuſtom is ſtated, and therefore the ſurren- 


ders muſt be judged of by the general law of copyhold eſtates. 
The ſeveral ſurrenders on the face of them, are the ſurrenders of 
Jane Collinſon as a feme ſole: for it is not ſtated that ſhe was 
privately examined, nor 1s any notice taken of her being a feme 
covert, nor is there any aſſent, or evidence of aſſent on the part of 
the huſband accompanying the ſurrenders. She is ſtated by the 
caſe, to have been in truth the wife of Michael Collinſon, ſeparated 
from him, firſt, by articles renouncing all his right to what- 
ever eſtates, real or perſonal, might come to her during the 
coverture ; and ſecondly, by deed after the copyhold eſtates 
had deſcended to her, covenanting that ſhe ſhould enjoy the 
ſame to her own uſe; and that he would join in making a ſur- 


render of tuch eſtates, and in limiting them to ſuch uſes as ſhe 
4 mould 
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ſhould appoint. By force of theſe articles, and of this deed, 
all the right of the huiband is barred. The queſtion therefore 
is, whether the ſurrenders of Jane Collinſon, her huſband not 
having joined, ihall bar her heic? There are two diſtin ſur- 
renders of each copyhold : the firſt made May 26 and June 3, 
1771, to the uſe of her will; the ſecond July 14 and 15, 1772, 
abſolute ſurrenders to 7% Willis, on which he was admitted, 
and which he on the ſame day ſurrendered to the uſe of his 
will. If Jane Collinſon had a full power to make a valid ſur- 
render, the lait ſurrenders have paſſed all her eſtate at law to 
her ſurrenderee. Theſe ſurrenders took effect immediately, 
ſhe could not herſelf have avoided them, nor could the huſband 


againſt his own covenant. If ſhe had ſued jointly with her huſ- 


band to avoid them, it would have been incongruous to have 
alledged as a defect in the ſurrender, the omiſſion of that which 
the huſband had covenanted to do, and which it was in her 
power to procure; and if ſhe had ſued as a feme ſole againſt her 
own ſurrender, it would have been ſtill more prepoſterous. If 
therefore Jane Collinſon conld not have avoided theſe ſurrenders, 
it is difficult to conceive how her heir ſhould be in a better 
condition with reſpect to an abſolute ſurrender binding upon 
her, whatever claim he might have againſt a ſurrender to the 
uſe of her will. It cannot be more neceſſary that the huſband 
ſhould join with his wife in the ſurrender of her copyhold, 
than in levying a fine of her freehold eſtates, But it has been 
ſettled ever ſince the caſe in the 17 Ed. 3. (a), that if a fine 
be levied by a feme covert without her huſband, it ſhall bind 
her and her heirs, if it be not avoided by the huſband ; and 
both (5) Rolle and Comyns ſeem to intimate, that the law would 
be the ſame as to a recovery. Had the preſent caſe been of a free- 
hold eſtate conveyed by the wife by fine, without her huſband, 
it would clearly have bound her heirs, and the huſband being 
eſtopped by his deed, the eſtate of the conuſee would have been 
indefeaſible at law, The modes of conveying freehold and copy- 
hold eſtates are different, but there is ſurely a fair argument 
from analogy, that a copyhold eſtate tranſmiſſible under the 
ſame circumitances as a freehold, ſhould be governed by the ſame 
rules. Both are public conveyances, and from the nature of 
copyholds, there is more reaſon to ſupport the ſurrender of a 
feme covert, where the intereſt of the huſband is not affected 


(a) Year Book 17 Ed. 3. 5 2 C78. 17 Affi. (4) 1 Roll, Ar. 346. J. 50. Cm. Dig. tit. 
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by it, that there is to make a fine effectual without his joining. 
Of a freehold eſtate the huſband is ede in right of his wife, of 
a-copyhold he has a mere poſſeſion. He is not admitted in her 
right; ſhe is the actual tenant; and when a copyhold deſcends 
to a married woman, the new grant of the lord is to her, and 
not to the huſband, In oppolition to this reaſoning, two caſes 
were cited at the bar, which were ſuppoſed to have denied 
the application of any argument drawn from the caſe of a fine, 
to the validity of a ſurrender ; and to have aſſerted the abſolute 
nullity of a ſurrender by a feme covert, without the concur- 


rence of her huſband. The firſt of theſe caſes is Taylor v. 


Philips, 1 Vez. 229. Now all that can be inferred from that 
report of Lord Hardwicke's opinion is, that if the fact had been 
fully before him, he would have made a caſe for the opinion of a 
court of law upon this very queſtion, whether a ſurrender by a 


feme covert without her huſband's joining, but with his aſſent, 


was an effectual ſurrender ? But as there was ſome reaſon to ſup- 


poſe there might be a ſpecial cuſtom to warrant that ſurrender 


he directed a trial. It is evident then, that Lord Hardwick? 
was of opinion, that a cuſtom for a feme covert to ſurrender 
without her huſband joining, might be a good cuſtom, for 
otherwiſe the trial would have been idle, and he would have 
directed at once a caſe for the opinion of the judges. This ob- 
ſervation will alſo materially apply to the next caſe, which is 
Stephens v. Tyrell, 2 Wilſ. 1. where according to the report, 
the Court of Common Pleas held, that a cuſtom for a feme 
covert to ſurrender without her huſband's joining is contrary to 
law and bad. In this caſe it is ſaid, that the Chief Juſtice ob- 
ſerved, that it was not ſtated whether the huſband was to con- 
ſent though he did not join, and therefore it muſt be taken 
to be without his conſent. Now the natural inference from 
thence 1s, that the conſent of the huſband, though he did 
not join, would have made the ſurrender effectual. The 
Chief Juſtice there cenſures an inaccuracy in 2 Danvers 
Aridgment 470. pl. 10. cited in ſupport of the cuſtom, and 
the remark is juſt. But when one looks into the caſes referred 
to in Danvers, it is evident that they furniſh an authority in 
ſupport of a ſurrender without the huſband's joining in the ad 
of the ſurrender, The farit is an anonymous caſe in Moore 123. 
where a cuſtom for a married woman to deviſe her copybold 
lands, with the aſſent of her huſband was holden to be good. 


The next are 3 Leon, 8 1. Godb, 14 & 143, and 2 Brownl. 218. 
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which all treat of the ſame caſe, viz. Skipwith's caſe. There 
were two parts of the cuſtom alledged in that caſe, the one 
that a married woman might deviſe, the other that ſhe might 
ſurrender in the preſence of the ſteward and fix of the tenants. 
The ſtate of the caſe in Leonard ſhews that the will was made 
in favour of the huſband, in the preſence of the ſteward and fix 
of the tenants, and at the next court the ſurrender to the uſe of 
the will was alſo in the preſence of the ſteward and fix of the te- 
nants. The cuſtom ſcems to have been holden good in tub- 
lance, and it is probable that it was ſo from the citativr, in 
(a) 2 Brownl. 218. This is therefore an authority, that a ſur- 
render without the huſband's joining, though certainly in a caſe 
where his aſſent might be preſumed, is good. The reaſoning 
of the Chief Juſtice, according to Wilſon's report, proceeds up- 
on a ſuppoſition, that the cuſtom ſtated excludes the huſband 
entirely, becauſe it does not expreſsly require his conſent, and 
that it would therefore enable the feme covert to diſpoſe of her 
eſtate 2gainſt his conſent, But this is by no means a neceſſary 
concluſion. A ſurrender without the huſband, may be a good 


diſpoſition againſt all but him, and his right to avoid it is not in- 


conſiſtent with ſuch acuſtom. The reaſons therefore on which the 
cuſtom in Filſon is condemned, do not appear quite ſatisfactory; 
and it has always appeared to me ſomewhat arbitrary, to con- 
demn a cuſtom, becauſe it is not conformable to the general law 
and policy of the nation. That eſtates ſhould be holden in ſome 
manors, by an heireſs independent of her hutband, is not more 
fingular, than in others that the eſtate ſhould veſt abſolutely in the 
huſband by the intermarriage, which is the caſe in ſome manors 
in Weſtmorland. This caſe then goes no further than an opi- 
nion, that a ſarrender, in which the huſband neither joins nor 
allents, cannot be good; but if that opinion were well founded, 
it would not affect the preſent caſe, In both Vegey & Wilſon, the 
obſervation made on the analogy of a fine is, that it works by 
eſtoppel. In the caſe in Jezey, Lord Hardwiske, is ſpeaking 
of the fine of a tenant in tail, where no intereſt paſſes, 
which he ſays, will be good againſt the heir by eſtoppel, and the 
phraſe is there correctly uſed. But as to a feme covert levying a 
fine, where it conveys an intereſt, it ſhall bind her and ber heirs, 
if the huſband does not enter and avoid it, becauſe, ſays Lord Code, 
ſhe was examined, and has power over the land, 10 Rep. 43. a. The 
fine there paſſes the eſtate, and when it is ſaid that the is eſtop= 


(a) It is there cited arguezdo, by the name of Stege's caſe, 
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ped by it, the expreſſion is uſed in the ſame looſe manner, 28 
when it is applied to any other perſon contending in oppoſition ty 
his own deed, by which he has paſſed away the intereſt and 
eſtate which he would claim. 

It was objected in the argument, that no cuſtom is ſtated in 
the caſe, and that a ſurrender by a feme covert even with the 
huſband's joining, can in no caſe be good but by the particular 
cuſtom of a manor. No authority was cited for this poſition, 
but it was argued that from the ſeveral caſes, viz. Dyer 363. 6, 
Cro. Elix. 717. and Lett. Rep. 274., (in which the validity of a 
cuſtom for a feme covert being ſeparately examined, and her 
huſtand joining, to make a ſurrender, is athrmed,) it was ſtrong. 
ly implied that ſuch a ſurrender would not be good by the 
general law of copyholds. This objection reſts on a ſuppoſed 
defect in the ſtatement of the caſe. But the Court will intend 
that the ſurrender by the wife ſeparately examined with the 
huſtand joining, would have been good. The caſe could nor 
otherwiſe have been made, and even if the argument had been 
upon a ſpecial verdict, the objection would not prevail. For it 
would be contrary both to law and reaſon, that the copyhcld of 
a woman ſhould become unalienable by her marriage, and it is 
againſt the nature of copyhold eſtates, that they ſhould not be 
ſurrendered back to the lord, by the act of all the perſons having 
any intereſt in them, and having a diſpoſing power. 

Lord Coke ſays, ** This is the general cuſtom of the realm, 
that every copyholder may ſurrender in court, and need not to 
allege any cuſtom therefore,” Co. Litt. 59. a. and in Combe's 
cale ꝙ Rep. 75. it is holden to be a neceſſary conſequence of this, 
that every copyholdet may ſurrender by attorney, as a thing 
incident by the common law; and in the pleadings of that very 
caſe, a ſurrender by a feme covert and her huſband is pleaded, 
without any cuſtom being alledged. Co. Entries 376. The 
caſes which are ſaid to afford a negative implication, that with- 
out a cuſtorn, the turrender by a huſband and wife of the copy- 
hold of the wife would not be good, cannot be fo conſtrued. The 
caſe in Dyer 363. b. aroſe upon a queſtion whether a cuſtom in 
the vill of Denbigh, that a feme covert with her hu{taad, by ſur- 
render and examination in court might alien her land, was taken 
away by the ſtatute of Yales, 27 Hen. 8. c. 26. and the opinion of 
Dyer & Wray was, that ſuch cuſtom was not abrogated, becaule 
it was reaſonable and agreable to the cuſtom of Fngland, for 
the aſſurance of purchaſers. The caſe in Cro. Elig. 717. ſtates 
a queſtion, whether the examination of a feme coyert out of 
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court by two tenants be good, without a ſpecial cuſtom; and it 1790. 
is holden that it is not, becauſe it is a judicial act more proper ; 
be done in court; admitting at the ſame time that a ſurrender 8 
on a ſole examination in court would bind her by the cm, 7. e. Corrixs on. 
by the general cuſtom; for though the ſtate of the facts does 
not appear by the report, it is fairly to be collected, that no ſpe- 
cial cuſtom for a feme covert to ſurrender in court, was given in 
evidence. The ſhort note in Litt. Rep, 274. ſeems more to favour 
the argument, than the two preceding caſes, which attentively - 
conſidered rather make againſt it. But it may eaſily be diſcovered, | 
why in the caſe in Littleton, the Defendant choſe to alledge a 
cuſtom, rather than to rely on the general law. He makes uſe 
of terms much more extenſive than the general law: he pleads a 
cuſtom that ꝓuælibet femina viro cooper ta, (includinginfants,) in ay 
ſurrender; the Plaintiff replies that every woman of full age may 
ſurrender without traverſing the cuſtom that guel:bet ſæmina, &c, 
and the Court holds the replication bad, for he ought to have 
traverſed the cuſtom alledged.by the Defendant. It might be a 
queſtion, whether by ſpecial cuſtom, a feme covert infant could 
not ſurrender, though it is contraryto the general law, and there- 
fore it is pleaded that every feme cover: may ſurrender : but ſuch 
a caſe affords no inference that it was neceſſary to alledge a cuſ- 
tom for the general poſition, that a feme covert with her 
huſband, might ſurrender. 
For theſe reaſons, this objed ion ought not to prevail even ſo 
far as to induce the Court to defire a fuller ſtate of the cafe; 
which would be the only effect it could have; for the cuſtoms 
of moſt manors being conſonant to this general law, there is 
little doubt but ſuch a cuſtom might be truly ſtated in any caſe, 
where it were neceſſary that it ſhould be pacticulacly alledged. 
The general object ion to the validity of the ſurrenders, nz. 
that by the common law, a feme covert is incapable of dif. 
poſing of her lands without the concurrence of her huſband, has 
been in part already conſidered ; but it may be fit to examine 
this poſition more particularly, t certainly is generally ſpeak- 
ing a true one, though perhaps not quite correctly expreſſed; for 
a feme covert has no power to convey with her huthand, except 
by fine or recovery. It would be more accurate to {tate the law 
to be, that a married woinan can mike no conveyance of” 
her lands except by fine or recovery, and that a fine levied 
by her alone, is avoidable oniy by her huſband, Tt is 
equally a general rule of law, that a feme covert cannot 
ſue or be ſued without her huſband, and that ſhe can make 
no contract to bind herſelf, Theſe rules are eſtabliſh- 
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ed on the principle (partly religious, and partly political,) that 
the has entered into an indiſſoluble engagement, by which ſhe 
is placed under the power and protection of her huſband, given 
up to him all perſonal property in her actual poſſeſſion, and the 
right to receive all ſuch as may be reduced into poſſeſſion. To 


theſe general rules, there have been, in the proceſs of the law, . 


various exceptions allowed, where the principle of the rules 
could not be applied to the circumſtances of the caſe, In the caſe 
mentioned in Co. Litt. 132. 6. and ſtated at large in Ryley Plac, 
Parliam. 19 Ed. 1. p. 66. the huſband having abjured the realm 
for felony, the wife was permitted to ſue and had judgment to 


recover ſeiſin of an eſtate, of which ſhe was jointly enfeoited 


with her huſband for life, againſt the lord who after ſatisfaction 
made to the king for the year, day, and waſte, claimed to have the 
land by eſcheat. In the 31 Ed. 1. it was holden, that the wife of 
one who had abjured the realm could make a feoffment by deed 


with warranty of her land, and ſhould be bound by it. Fs. 


Abr. cui in vitd fl. 31. In the (a) 10 Ed. 3. a gquare impedit 
was brought for the King againſt the Lady Maltravers; ſhe 
pleaded coverture, and upon the replication for the king, that her 
huſtand was exiled for a certain cauſe, ſhe was ruled to anſwer, 
In the (5) 1 Her. 4. the ſame point was determined in the caſe 
of the Lady Belllnap, whoſe plea of coverture was over-ruled 
on a replication, that her huſband was exiled: and in the fol- 
lowing year, 2d of Hen. 4. the ſame lady ſued in her own name, 
and her ſuit was allowed. Lord Coe does not take notice of a 
circumſtance mentioned in the Year Book (c) and in (4, Brooke's 
Abridzement, that ſome of the juſtices ſaid, ſhe ſued as farmer of 
the king; which ſeems to ſtrengthen the authority, for it ſhaus 
that during the exile of the huſband, the atled as a feme ſole, 
holding an intereſt under a grant from the king, by which ſhe 
might both ſue and be ſued alone. 


A feme covert may convey in execution of a power, vir 
V. Jones 137. and Latch 39. and 134. and though in that caſe, 


there is much debate in the Court, and a difference in opinion, 
whether the wife had any eſtate, and whether ſhe could convey in 
execution of a truſt, without her huſband, yet all agreed that her 
feoffment without her huſband, was a valid act. A feme :may execute 
a powertoſell lands without her huſhand, and may ſel] them to him. 
Co. Litt. 112. 4. A feme covert may act in auter droit as an exe- 
cutrix, without her huſband; and it is ſaid, that ſhe may ad- 


(a) Co. Litt. 132. b. | (c) 2 Hen. 4. 7 pl. 26. 
(5) Co. Litt. 133. b. caſe of Sibel, B. (4) Tit. Baron and Feme, pl. 66. 
Year Book, 1 Hen. 4. 1. pl. 2. | 
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miniſter, or prove the will notwith{tanding his refuſal. Com. 
Dir. Adminiſtration (D). In the three inflances laſt mentioned, 
the law ſupports the act of the wife alone, becauſe the huſ- 
ba2d has no intereſt in the execution of it; and, in all the for- 
mer inſtances, ſhe is enabled to act by herſelf, becauſe ſhe can- 
not have the authority of her huſband, whoſe exile or abjura- 
tion, though it does not diſſolve the marriage, ſuſpends the 
maritel power. | 

Caſes of ſeparation, and in conſequence of the relinquiſhment 
of the marital rights by the agreement of the huſhand, were no: 
likely to have often occurred in the fimplicity of antient times. 
But there is a caſe in the Year Book 47th of Ed. 3. c. 18, (2) 
which ſhews that they were not then totally unknown in the 
law. An action of account was brought againſt one as bail;ff 
of the plaintiff's land, to which the Defendant pleaded, that 
there was a debate between the Plaintiff and his wife, on which 
by the accord of their friends, the Plaintiff aſſigned to his wife 
for her maintenance, the lands of which the account was de— 
manded, and that the wife leaſed theſe lands to him for a term 
of years. The Plaintiff inſiſts, this is no plea, and amounts 
merely to a denial of the Defendant being bailiff; but the Court 
held, that he muſt anſwer the plea, And then the Plaintiff tra- 
verſes the leaſe alledged to be made by his wife.” This caſe 
ſeems to prove, that a feme covert might diſpoſe of the profits 
of lands allotted for her maintenance, and make a leaſe of them 


without her huſband joining in the leaſe, In Crote Charles there 


are two caſes, on bonds given to ſecure the diſpoſal of a ſum of 
money by a married woman, The firſt of them was in the 5 Car, 
1. Cro. Car. 219. (5) It was an action upon a bond given by a 
man after marriage, conditioned to permit his wife to make a 
will, and diſpoſe of a ſum not exceeding 50/. in legacics : the 
Defendant pleaded that the wife did not make any will, and on 
that plea iſſue was joined. It was found ſpecially, that ſhe did 
make a will, and diſpoſed of divers legacies not exceeding 501. 
but that ſhe was covert at the time of making the will, Judg— 
ment was given for the Plaintiff, for though by law a femme co- 
vert could not make a will without her huſband's aſſent, yet it 
was a will within the meaning of the condition. The other 


caſe was in the 10 Car. 1, Cro. Car. 376. It was an action 


on a bond conditioned to pay 300 J. after the death of the wife 
by the huſband, in caſe he ſurvived, for ſuch uſes as ſhe ſhould 


(a) Pl. 43. (6) Warridt v. Kinſman. 
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appoint by any writing under her hand and ſeal, in the preſence 
of two witneſſes, The Defendant pleaded that ſhe did not ap- 
point. The Plaintiff replied, that ſhe by her will in writing, 


ſealed and publiſhed in the preſence of two witneſſes, did will 


and appoint ſuch ſums to be paid; to which the Defendant de. 
murred, and judgment was given for the Plaintiff. The argu— 
ment ſeems to have been upon the pleading this writing as a 
will, and not as an appointment. But the Court held it to he 
ſufficient, for though it was not properly a will, being made by a 
feme covert, yet it was a writing in the nature of a will, 

Courts of law then, had at this period recognized the power 
of a married woman authoriſed by her huſband, to make in effect 
a teſtamentary diſpoſition of perſonal property. 

The caſe of (a) Menby v. Scott, decided ſoon after the Reſto. 
ration on an action which had been commenced tri the 
Uſurpation of Cromwell, gave riſe to a very large diſcuſſion of the 
rights of huſbands and wives, It ſeemed then to be the opinion 
of the majority of the Judges, that the huiband could not be 
ſued for any debt contracted by the wife without evidence of his 
aſſent ; conſequently for no debt contracted by her when wilfully 
ſeparated from him, Hale held the rule fo ſtrict, that in a cate 
reported, (5) 2 Levinz. 16., ſome years after the judgment in 
Manvy v. Scott, he non-ſuited the Plaintiff, in an action brought 
by a gaoler againſt a huſband for the diet and lodging of his 
wife. It appeared in the caſe, that the huſband had left his 
wife in the country, and come up to London, where he married 
another woman. The former wife cauſed him to be indidted, and 
coming to London to proſecute, was by his contrivance arretted 
and ſent to gaol, The huiband was convicted on the proſecu— 


tion. Yet Hale would not allow this peculiar caſe of the kul- 


band's procuring the arreft, to be an exception to the rule, 
which required his aſſent to the debt. Subſequent caſes how- 
ever relaxed the extreme rigour of this rule, as where the huſ- 
band turns the wife out of doors, he gives her credit wherever 
ſhe goes, according to Holl's opinion. (e) Salk. 118. But ſtill 
in the caſe of a wilful ſeparation of the wife, the law was un- 
derſtood to be, that the huſband was not liable to be ſued for 
her debts. It ſeems very certain, that the Judges who argued 
the caſe of Manby v. Scott, did not conceive that an action could 
be brought againit the wiſe, It was equally the ſuppoſition of 
thoſe who maintained that the huſband was not chargeable, as 


(2) 1 Lev. 5. (6) Calverly v. Plummer. () Etherington v. Parrot. 


of 
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of thoſe who held the contrary, that the wife was incapable of 


having any property, could acquire no credit on her Own ac— 
count, and mull either ſubſiſt on charity, or ſtarve, unleſs ſhe 
could obtain an alimony from chancery or the eccleſiaſtical 
court, On the one fide, this ſituation of the wife ſeparated 
from her huſband, is urged as a ſtrong argument to ſuppart the 
concluſion that the huſbind is liable to an action for necet- 
ſaries; while they who argue on the other ſide contend, that 
the diſtreſs in which the wife is placed, is a Juſt 5 4er 
conſequence of her ſeparation from her huſband, from which 
the law ought not to relieve her, It does not feem to have oc- 
curred to any of the Judges at that time, that a wife ſepatated 
from her huſband may in fact poſſeſs property, that the will 
obtain credit by means of her apparent property, and that the 


conſequence of her debts not being recoverable either againſt her 


or her huſband, would only be prejudicial to the unwary but 
honeſt tradeſman. 

The firſt caſe which appears, after this determination of 
Manby v. Scott, of an ation brought againſt a married wor: 1, 
is that of the Ducheſs of Mazearime, 1 Salk. 1:6, Lord Ro 
147. Comb. 402. in which the Court avoid the queſtion, though 
ſhe was holden liable to the action. The Reports ſay, it may 
be intenced ſhe was divorced, or her hutband an alien eueme, 
and perhaps it may be like the Lady Bellenap's caſe, whoſe buſ- 
band was exiled, The only notes of the caſe are very ſhort, and 
the point appears to have been made upon a motion for a new 
trial, in which the Court felt what the juſtice of the caſe require 
cd, and were not preſſed to explain the grounds of their opinion. 
It would however have been a ſtrange ſituation, if the Daches 
of Mazarine, a woman enjoying a confiderable fortune cf her 
own, and for many years a large pention from the crown of 
England, had been protected from every legal demand, by a rule 
of the law of Englang, thai no action could be brought as gainſt 
her, becauſe ſhe had a huſband whole perſon and fortune were 
utterly unknown, and could not be attached by any one with 


whom ſhe dealt. The only two grounds hinted at for the de- 


cinen, could not have ſtood examination. She neither was nor 
could be divorced, the Jaw of France not permitting a divorce 
and though in the term when the motion for a new trial was 
denied, the treaty of peace had not been ſigned, and a Prench- 
man was then an alien enemy, yet that argument would not 
have been applicable in the next term, The queſtion whether 
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1790. a married woman ſeparated from her huſband, and enjoying by ; 
— his agreement, a ſeparate proviſion, ſhall be liable for her debts, ? | 
Courrox has come before the Courts in ſeveral caſes. In that of (a) Ring- s 


Ck pion, fiead v. Lady Laneſborough, Hil. 23 Geo. 3. the point was di— 
rectly brought before the Court of King's Bench upon the re— 
cord, and judgment given that ſhe was liable. In that caſe, the 
huſband was ſtated to be out of England. But in (5) Hl, 24 Ges. 


3-, the ſame queſtion was brought before the Court, the hull and a 
being in England, and the ſame judgment given. In Mich. x 
26 Geo. 3. the ſame queſtion was again ſtated upon the record, : 
in the caſe of (c) Corbet v. Poelnirz, with this difference only, 1 
that in that caſe the contract was for money, in the others, for t 
goods; and the judgment was the ſame. About the fame 2 
period, Eaſt. 16 Geo. 3. the queſtion was agitated in this Court; 
firſt, in the caſe of (d) Hatchert v. Baddeley, where the Chief 
| Juſtice and my brother Gould took a diſtinction on the plead- | 6 
1 ings, which neither ſtated a ſeparation, nor a ſeparate mainte- SW: 
| nance, but that the wife had eloped and lived ſeparately from | 
her huſband ; which diſtinction has certainly great weight, But ce 
the two other Judges held that the action would not lie, merely 
4 on the ground of the Defendant being a married woman, In 
Eaft. 18 Geo, 3. the queſtion was again ſubmitted to this Court, 
in the caſe of (e) Lean v. Schultz, on pleadings which diſtinctly 
ſtated a ſeparation, and ſeparate maintenance; but the queſtion 
itſelf then received no determination, the Court having given F 
g judgment merely on a point of form, namely, that the huſ— 
4 band ought to have been joined for conformity. 4 
4 From this ſtate of the deciſions, it cannot be concluded, that 8 
it is a ſettled point, that an action may be maintained againſt a 1 
married woman ſeparated from her huſband by conſent, and en- ch 
joying a ſeparate maintenance. But ſuppoſing the law to be fr 
according to the three Jaſt determinations of the Court of King's ti 
Bench, it ſeems to be a neceſſary concluſion, that a married wo- 
| man whoſe ſeparate property conſiſts of a copyhold eſtate, ſhould 4 
have a power to ſurrender it, for otherwiſe the law would com- . 
f pel her to pay, without allowing her to uſe the means of paying, 11 
and enable the creditor to recover a demand, without the power of _ 
making that demand effectual. This is certainly an argument oh 
from inconvenience alone, and therefore not altogether conclu- Fi 
ſive; but it has great weight when no poſſible inconvenience * 
( Cecſte's Tantrußt Lan, 2d Ed. 32. i (c) 1 Term Ref. B. R. 5. lead; 
(2) Barwell v. Brookes, Cooke; Bankrupt (4) 2 Ba l. 1079, lead; 
Law, 2d. Ed. 36. (e) 2 Black. 1195, lermi 
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6an be oppoſed on the other fide. The intereſt of the huſband 
is entirely out of the queſtion ; the intereſt of the lord is not 
hurt by the ſurrender; the expectancy of the heir is not an in- 
tereſt, and light as it is, cannot be ſet up as a claim in juſtice, 


But the main and ſubſtantial ground of the caſe is, that the 


wife is the tenant of the copyhold and not the huſband ; that 
the eſtate can be forfeited or -ſurrendered only by her acts, not 
by his; that the authority which he acquires by his marital 
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rights to direct and controul her acts, is by his covenant in 


the preſent inſtance annulled, or at leaſt ſuſpended; and there is 


then no impediment to the validity of an act, paſſed in the 


court of the manor between her and the lord. 


The certificate ſent to the Court of Chancery, was as follows; 

« Having heard counſel on both ſides, and conſidered this 
« queſtion, we are of opinion, that John Willis took an eſtate 
« to him and his heirs, according to the ſeveral cuſtoms of the 
«© manors of Banſtead and Ryegate, under the ſurrenders and 


*« admittances of the 14th and 15th of July 1772.” 


Loughborough, 
3 


F. Wilſon. 


RousE v. BAR DIN and Others. 


| O this action of treſpaſs for breaking and entering the cloſe 
&c. of the Plaintiff called Brompton Heath, the Defen- 


dants pleaded in juſtification, a right of way in the following 


words. That from time whereof the memory of man is not 


to the contrary, there hath been a public common highway, for all 


the liege ſubjects of this kingdom, to paſs and re-paſs, on foot, 
from a certain other common and public king's highway, leading 
from Knightſbridge, in the county of Middleſex aforeſaid, unto a 
certain place called Earls Court, in the pariſh of Kenſington, in 
the ſaid county, in, through, over, and along, the ſaid cloſe, 
called Brompton Heatb, otherwiſe The Heath, otherwiſe The Field, 
otherwiſe The Garden, in which, &c. unto à certain other com- 
mon and publick King's highway, leading from London to Fulbam in 
the ſaid county and back again from the ſaid laſt mentioned cloſe, 
in which, &c, to the ſaid firſt mentioned King's highway, at all 
times of the year, at their will and pleaſure, &c."” “ 


Friday, 
Feb. 12th. 


In treſpaſs, 

a plea of 
juſtification, 
ſtating that 8 
public high- 
way led 

from another 
highway 
(leading 
from 4. to 
B.) in, 
through, ove” 
and along the 
locus in quo, 
to a certain 
other high- 
way (leading. 
from C. to 
D.) was wel! 
ſupported by 
evidence 
proving that 
the way in 
queſtion led 
trom the ter- 
inαν,˖˙ensguo, 
dix. the way 


leading from A. to B , Over the /ocus i i 
A 8 in quo, to a different way called Z., and alexs that i 
leading from C. to D., the terminus ad quem, In pleadin g a public highway it is = — — — 
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The evidence at the trial was, that the way in diſpute, led 
over Brompton Heath into a foot wy called The Church Lane, at 


the Well nac, and along that foorway, into the road leading from 


Lo don to Fulbam. 

Lord LouGHBoRoUGH, who tried the cauſe thought the plea 
was not {upported by the evidence, inaſmuch as there was a ya. 
riance With reſpect to the terminus ad quem, and directed the jury 
to find a verdict for the Plaintiff; which was accordingly done. 

In the laſt term a rule was granted to ſhew cauſe why there 
ſhould not be a new trial, againſt which Fond and Marſhall 
Serjis. ſhewed cauſe. | | 

It is a rule of law neceſſary for the protection of property, that 
any one who comes on the ſoil of another, ſhall be deemed a 
wrong doer, till he ſhews diſtinctly that he had a right. If he 
enters under pretence of an eaſement, he muſt ſhew preciſely 
ſuch an eaſement as will warrent what he has done; he is not 
to enter by virtue of a fancied right, not accurately defined, In 
the preſent caſe, the Defendants have no way over the Plaintiff's 
cloſe from the Earl's Court road to the Fulham road. Perhaps 
they may have a way partly over the Plaintiff's cloſe, and partly 
through the Church Lane to the Fulham road; but no man 


can go from the Earl's Court road, over the locus in quo directly 


to the Fulham road, without committing a treſpals. It is urged 


by the Defendants, that it is unneceſſary to ſhew that the way 


goes out at the ferminus ad quem ſtated in the plea, But if that 


be ſo, neither is it neceſſary to prove that it enters at the terminus 


2 quo ſtated in the plea; and then it would follow, that evidence 
of a way entering the field at any one point, and going out at 


oh - another, would ſupport the preſcription. If this be Jaw, it 


would be improper ever to ſtate the termini in pleading a pre- 


-.. feriptive' right of way, as ĩt might tend to miſlead the other party; 


baut the mode would be to preſeribe generally for a way i, 
» through, and over the locus in quo, without a more exact de- 
ſeription, and the plea of ex:r2 viam would be nugatory. If the 


Defendants had recovered a verdict on this preſcription, the con- 


fequence would have been, that in future the Public would 


have had two ways over the Plaintiff's cloſe inſtead of 
one. It is evident from adjudged caſes, that in pleading a 
right of way, the terminus ad quem as well as the terminus d quo, 
muſt be ſtrictly proved. 2 Leon. 10. Yelv. 163. Hob. 189, 
1 Ventr. 13, 2 Keb. 488. | 

Adair and Runnington, Serjts, on the part of the Defendants 


argued, that as this was the caſe of a common public highway, it 
3 | was 
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was ſufficient that the ſubſtance of the allegation was proved, 
namely, that there was a right of way over the whole /ocus in quo, 
towards the Fulham road, though it might firſt lead into the 
Church Lane. In Halſey's caſe Latch 183, the Dcfendant was 
indicted for ſtopping the King's highway in Kenſington, and an 
exception was taken that no boundaries were ſet out, it not 
being alledged from what place, to what place the way led. Bur 
it was holden ſufficient, becauſe a highway leads from ſea to ſea 
over the whole kingdom; but otherwiſe if it had been another 
common way. The caſes cited on the other fide, were all of 
private ways, in deſcriving which greater ſtrictneſs is required; 
but in 1 Ventris 13 and 2 Keble 468. it was holden, that if it 
were found that the Defendant had a way over the /ocus in que, 
it was not material to the juſtification after verdict, whither it 
might lead. To the fame point allo is 2 Keb. 89, 

Oa this day, the Judges delivered their reſpective opinions as 
follow: 

GouLD, J.—This caſe arifes on pleadings of conſiderable 
length, ſtating that the treſpaſs was committed in a place called 
Brompton Heath, with ſeveral variations in point of deſcription. 


The Defendants ſay, that from time whereof the memory of 


man is not to the contrary, there has been a common public 
highway, for all the liege ſubjects of this kingdom, to pats and 
repaſs on foot, from a certain other common public highway 
leading from Knight/bridge to Earl's Court, in, through, over and 
vpon the ſaid clole called Þrompion Heath, unto a certain other 
common highway leading from London to Fulbam, and back 
again, in, through, and over the locus in us. I underitand, that 
at the end of this clote leading towards the Fu ham road, that is, 
in the line of the way, you do not immediately iſſue into what 
is called the Fulham road, but into another common highway 
called the Church-lane, and from thence over a very ſhort ſpace, 
you enter into that which is properly called the Fu/bam road, 
Now my apptehenſion always has been, that in caſes of this 
ſort, the intermediate ſpaces, either before the entrance into a 
field, or at the exit out of it before you reach the terminus ad 
quem, are immaterial, This is the caſe of a common public 


highway, and there have been very conliderable doubts, whether 
in a common highway, any Zerminzi at all need be ſet forth. 
There was a caſe mentioned at the bar, of an indictment 
for topping a highway at Kexington, in which it was holden, 
that the way was ſufficiently deſcribed, withoi: ating from 
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what place, to what place it led; and among other things, 4 
reaſon was given for that opinion, becauſe a highway runs from 


the ſea acrots the whole iſland. But - nevertheleſs, if a Defen. 


dant will ſtate the 7ermin in his juſtification, he is bound to 
prove them. Thete are many inſtances, which muſt occur to 
every one, where things are not neceſſary to be alledged in plead. 


ing, yet if they be alledged, they-muſt be proved. Such as the de. 
ſcription of a public act of parliament; the day when the 


Seſſions were holden.; and the like. So where an officer juſtifies 
under proceſs of execution out of a court, it is unneceſſary for him 
to ſtate a judgment, yet if he will ſtate it, he is bound to prove it 
as deſcribed. Theſe are common caſes, and many more might 


.be adduced. The queſtion then in the preſent caſe is, what 


the terms of this plea require to be proved, and whether they 
neceſſarily import that the way in diſpute was adſoining to the 
Fullam road? Now that is not the caſe ; the way is deſcribed to 
go, in, through, over and along Brompton Heath, unto the Ful. 
Ham road, But there is an intervening ſpace between that and 


the Fulham road. If it had been deſcribed to be adjoining 


to the Fulbam road, I have already given my opinion as to the 
proof, But it is ſtated to lead w=zo the Fulbam road; which in 


my apprehenfion, is nothing more than this; a common high- 


way which is one entire thing, leads over this field to the Ful- 
bam road; and ſo it does, notwithſtanding there is an interven— 
ing piece of ground. The caſe cited at the bar from Ventris 
comprehends this idea. It is there ſaid to be ſufficient to ſtate 


the places from which, and to which the way leads, though the 


meſne paſſages ſhould be miſtaken, Tt will be material to ad- 
vert to antient pleadings in juſtification. I find in Rafal: 
Entries 617. b. a right of way pleaded as follows. A man was 
ſeiſed of a meſſuage in S. and preſcribed for a way for all thoſe 
-whoſe eſtate, &c. both for horſe and foot from the meſſuage ts 


the pariſh church of E. and the market town of M. with all his 
carriages ultra clauſum predifum.” Now it would be productive 


of infinite uncertainty, to require an exact deſcription of the line 


of the way, to ſay that it went ſo many yards to the North, then 
-turned to the Weſt and then to the Eaſt, in that irregular man- 
ner. Such juſtifications as theſe would then be clogged with 


inſuperable difficulties in point of proof. And ] think it would 
be totally unneceſſary; the uſage defines the way. I mention 
this as occurihg'to me from the books and pleadings; and 


with regard to experience, I have always ' underſtood that the 
F-- inter- 
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intermediate ſpaces are diſregarded, both as to the approach to 


a field and the quitting it. It is ſufficient to anſwer the treſ- 


paſs, and juſtify under a right to paſs over the cloſe. I there- 


fore think this is not a material variance from the plea, 


WiLson, J.—I am of the ſame opinion. Where the way is 
a public highway, it is in no ſort neceſſary to ſtate either the 
terminus à quo, or the terminus ad quem; where it is a private 
way, it is neceſſary to ſtate them, becauſe private ways are given 
for particular purpoſes, and the juſtification muſt ſhew that they 


were uſed for thoſe purpoſes. But it is different with regard to 


a public highway, becauſe all his Majeſty's ſubjeQs have a right 
to uſe that way, for all purpoſes, and at all times. The reaſon 
given in the antient caſes, why a highway muſt be particularly 
deſcribed is not a very good one, namely that it muſt be ſtated 
to lead to a market town, in order to ſhew that itis a highway. 
Lord Hale ſays, whether it be a highway or not depends much 
on reputation. I am therefore of opinion, that in juſtifying a 
treſpaſs becauſe the place in queſtion is a highway, it is not ne- 
ceſſary to ſtate the places to which, and from which it leads. 
If that be fo, the next queſtion is, whether thoſe places being 
ſtated in the plea, they are ſufficiently proved? With reſpect to 
that, the way in diſpute is ſtated to be 2 highway leading from 
one highway to another highway. I thiak it cannot be doubted, 
but that this is a ſufficient deſcription. Put it is impoſſible to 
ſtate the ſpecific line of the road under that deſcription, which 
can only be, that it leads from one point to another. What 
the line is on which the highway paſſes, muſt be a matter cf 
evidence, The objection in this caſe is, that the way is ſtated 
to lead to the Fulham road, but that before it reaches the Fal- 
ham road, it goes for a little ſpace on another highway, But J 
do not conceive that to be a material variance. I underſtand the 
allegation to import no more than this, namely, that there is a 
highway over the cloſe, on which you may go from the Fu bam 
road to the Keuſington road; but not that the Fulham road joins 
to the cloſe over which the highway leads, But even if that 
were the import of the allegation, I ſhould have confiderable 
doubts whether this were a variance, Butclearly the allegation 
means no more than this; there is a highway over the cloſe, 
leading from the Fullam road to the Kenfington road, which I 
think was ſufficiently proved by the evidence. 
Lord LoucnnoRoucy.—My bro: 
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Wilſon. I therefore certainly feel that the authority of the Court 
ought to govern my opinion, But on the beſt conſideration 7 


have given the queition, I have not been able to bring my ſelf 


to agree with them, I iti}! retain the opinion I firſt had at the 
trial, and think, that in all cafes, where a real difference in 
opinion exiſts, it is right to avow it, and fate the grounds on 
which we differ. What weighs with me in the preſent cale, is 
the poſitive authority of (2) 2 Rolle Abridyment 81, in which 


it is ſaid, that in an indictment for an obſtruction, or nuiſance 


near a highway, it is neceſſary to ſet out the fern, a quo, and 
the terminus ad quem; a caſe in 15 Car. 1. is referred to where 
an indictment was quaſhed for this icaſon, which was ſaid to 
be a common exception, and divers inuictments had been quaſh. 
ed on the ſeme account, Againſt that authority, a caſe in L:, 7 
183 and ſome ſubſequent caſes were cited. But that caſe in my 
apprehenſion, tends rather to confirm than weaken the authority 
of Rolle's Abridgment, for it ſhews that a much nicer objection 
was allowed by all the Court. It was ſtated in the indictment, 
that at Kenjington the Defendant obſtructed the king's highway 
from London to Ken/jugton, and the Court two ſeveral times 
held this to be bad, becauſe they ſaid, the manner of deſerib— 
ing the way excluded Kenjirgton. The indictment was then 
drawn in a third form, and the way deſcribed to be, the king's 
highway in Keuſington, this was holden to be ſofficient, ff 
by Tones and afterwards by Doderiage and Hilloct, and the reaſon 
given is, becauſe a highway leads from the ſea throu,h all 
England, But that reaſon 1 do not conceive to be x fair one: 
the obvious reaſon is, that a highway itated to be in a tow! 1s 
ſufficiently certain. And in that cafe Jones diſtinguiſhies a com- 
mon way, in which the ?ermini mult be ſet out, from a via 
regia. The caſe in 3 Keble 89, is not applicable to the pretoot; 
it was of a preſentment on a view by a jury, on an ange- 
ance in a cloth fair, which the Court after verdict bela 
good, I think the caſe in Andrews 137, before Lord Chief 
Juſtice Lee, was rightly determined on its own grounus, One 
queſtion there was, whether the deſcription of the river 7 vumes 
at Fulham, was ſufficient without ſtating the places to winch 
and from which it flowed. But it would be abſurd to require 
abuttals of navigable rivers; in that caſe it was holden lutil- 
cient to ſay the river Thames at Fulbam, and both Probyn and 
Chafpple lay, it was not neceſſary to ſet out the termini, for the 
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Court would take notice of the river Thames. But admitting 1790. 


that in an indictment for a nuiſonce in not repairing, it was ſuffi- To 
cient to ſtate a highway generally, yet it ſeems to me that the Ren 


Vs 


fame rule is not to be applied to a plea in bar of an action of Barns, 
treſpaſs; becauſe every man has prid facie a right to exclude 
all others from coming over his land, and the juſtification muſt 
be ſet out with due certainty, and notice to the Plaintiff of the 
way claimed over his foil. There may be many ways claimed, 
and tie occupier of the field ought to know which is inſiſted 
upon; he may admit one, ant deny the other; he has a right 


to reply extra viam, which he cannot do, unleſs the way is ex- 
plained with defining the term where it commences and ends. 
In the caſe before the Court, the Plaintiff might have admitted 
the road to the Church-lane, he is deceived by the plea, for he 
knows there is no road over his field which directly terminates 
in the Fulham road. But whether the Defendant was or was 
not obliged to deſcribe the way fo particularly, he has under- 
taken to do it, and has not done it truly; a way terminating in 
the Church-lane, and a way terminating in the Falbam road, 
are not only diſtin, but it is phyſically impoſſible they can be 
the ſame. If the road were a line drawn from the Kn'7hbtforidge 
to the Fulham road, the line actually taken into the Church- 
lane, muſt of neceſſity be extra viam, and fo vice verſa, 
To ſtate generally a right to croſs a field without any given 
direction, ſeems to me ſo uncertain, that it is impoſſible to meet 
it with preciſion, either in a replication, or on traverſe of the 
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1790. Lord Lou GHBOROUGE,— This caſe comes before the Court, 

on a demurrer to the evidence; the general queſtion therefore is, 

Mason whether the facts offered in evidence by the Plaintiffs in the 
8 action are ſufficient to warrant a verdict in their favour ? | 

22855 The facts are ſhortly theſe. On the 2 2d of July 1786, Meſſrs, 

Turings ſhipped on board the ſhip Endeavour, of which Holmes 

was maſter, at Midaleburgh to be carried to Liverpool, a cargo of 

goods by the order and directions, and on the account of Free. 

man of Rotterdam, for which, of the ſame date bills of lading 

were ſigned on behalf of the maſter, to deliver the goods at 

Liverpool, ſpecified to be ſhipped by Turings, to order or to 

aſſigns. On the ſame 22d of Juby, two of the bills of lading 

indorſed in blank by Turings, were tranſmitted by them, to— 

gether with an invoice of the goods to Freeman at Rotterdam, 

and were duly received by him, that is, in the courſe of the 

poſt, one of the bills being retained by Turings. I take no 

notice of there being four bills of lading, becauſe on that cir- 

cumſtance I lay no ſtreſs, On the 25th of Juby. bills of exchange 

for a ſum of 477 l.; being the price of the goods, were drawn 

by Turings, and accepted by Freeman, at Rotterdam, and Free- 

man on the ſame day tranſmitted to the Plaintiffs in the action, 

merchants at Liverpool, the bills of lading and invoice, which 

he had received from Turzings, in order that the goods might be 

| ſold by them on his account; and of the ſame date, drew upon 

them bills to the amount of 520 /. which were duly accepted, 

and have ſince been paid by them ; and for which they have never 

been reimburſed by Freeman, who became a bankrupt on the 

I5th of Auguſt following. The bills accepted by Freeman for the 

price of the goods ſhipped by Tarings, had not become due on 

the 15th of Auguſt, but on notice of his bankruptcy, they ſent 

the bill of lading, which remained in their cuſtody, to the De— 

fendants at Liverpool, with a ſpecial indorſement, to deliver to 

them and no other; which the Defendants received on the 28th 

of Auguſt 1586, together with the invoice of the goods, and a 

power of attorney. The ſhip arrived at Liverpool on the 29th 

of Auguſt, and the goods were delivered by the maſter, on 

account of Turings to the Defendants, who on demand and 

tender of freight, refuſed to deliver the ſame to the Plaintiis, 

| The Defendants in this caſe, are not ſtake holders, but they 

; are in effect the ſame as Turings, and the poſſeſſion they have 

| got is the poſſeſſion of Turinge. The Plaintiffs claim under 

Freeman, but though they derive a title under him, they do not 
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repreſent him, ſo as to be aniwerable for his engagements, nor 
are they affected by any notice of thoſe circumſtances, which 
would bar the claim of him or of his aſſignees. If they have 
acquired a legal right, they have acquired it honeſtly, and if 
they have truſted to a bad title, they are innocent ſufferers. The 


| queſtion then is, whether the Plaintiffs have a ſuperior legal 


title to that right which on principles of natural 1 
the original holder of goods not paid for, has to maintain that 
poſſeſſion of them, which he actually holds at the time of the 
demand? | 

The argument on the part of the Plaintiffs aſſerts that the in- 
dorſement of the bill of lading by the Turings, is an aſſignment of 
the property in the goods to Freeman, in the ſame manner as 
the indorſement of a bill of exchange is an athgnment of the 
debt. That Freeman could aflign over that property, and that 
by delivery of the bill of lading to the Plaintiffs” for a valuable 
conſideration, they have a juſt right to the property conveyed 
by it, not affected by any claim of the Turings, of which they 
had ne notice. On the part of the Defendants it is argued, that 
the bill of lading is not in its nature a negotiable inſtrument ; 
that it more reſembles a ch in action, that the indorſement of it is 
not an aſſignment” that conveys any intereſt, but a mere authority 
to the conſignee to receive the goods mentioned in the bill; and 
therefore it cannot be made a ſecurity by the conſignee, for 
money advanced to him; but the perſon who accepted it muſt 
ſtand in the place of the conſignee, and cannot gain a better 
title than he had to give. As theſe propoſitions on either fide 
ſeem to be ſtated too looſely, and as it is of great importance that 
the nature of an inſtrument ſo frequent in commerce as a bill 
of lading, ſhould be clearly defined; I think it neceflary to ſtate 
my ideas of its nature and effect. 


A bill of lading is the written evidence of a contract, for the 


carriage and delivery of goods {cnt by ſea, for a certain freight. 


The contract in legal language, is a contract of bailment 


2 Lord Raym. 912. In the uſual form of the contract, the under- 


taking is to deliver to the order or atiigns of the ſhipper. By the 


delivery on board, the ſhip-matter acquires a ſpecial property to 
ſupport that poſſeſſion which he holds in the right of another, 
and to enable him to perform his undertaking. The general 


property remains with the ſhipper of the goods, until he has 


diſpoſed of it by ſome act ſufficient in law to transfer property. 


The indorſement of the bill of lading, is ſimply a direction of 
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the delivety of the goods, When this indorſement is ja 
blank, the holder of the bill of lading may receive the goods, 
and his receipt will diſcharge the ſhip-maſter; but the holder of 
the bill, if it came into his hands caſually, without any juf: 
title, can acquire no property in the goods. A ſpecial indorſe— 
ment defines the perſon appointed to receive the goods ; his 
receipt cr order, would I conceive, be a ſufficient diſcharge to 
the ſhip-maſter; and in this reſpect I hold the bill of lading to 
be aſſignable. But what is it that the indorſement of the bill 
of lading aſſigns to the holder or the indorſee? a right to re- 
ceive the goods and to diſcharge the ſhip- maſter, as having per- 
formed his undertaking. If any farther effect be allowed to it, 
the poſſeſſion of a bill of lading would have greater force than 
the actual poſſeſſion of the goods. Poſſeſſion of goods is pin 
Facte evidence of title; but that poſſeſſion may be precarious, as 
of a depoſit; it may be criminal, as of a thing ſtolen; it may 
be qualified, as of things in the cuſtody of a ſervant, carrier, or 2 
factor. Mere poſſeſſion without a juſt title gives no property; and 
the perſon to whom ſuch poſſeſſion is transferred by delivery, 
mult take his hazard of the title of his author. The indorſe- 
ment of a bill of lading, differs from the aſſignment of a 69% 
in action, that is to ſay, of an obligation, as much as debts 
differ from effects. Goods in pawn, goods bought before de- 
livery, goods in a warehouſe, or on ſhip-board, may all be aſ- 
ſigned, The order to deliver is an aſſignment of the thing 
itſelf, which ought to be delivered on demand, and the right to 
ſue if the demand is refuſed, is attached to the thing. The 
caſe in 1 Lord Raym. 271. was well determined on the princi- 
pal point, that the conſignee might maintain an action for the 
goods, becauſe he had either a ſpecial property in them, or a 
right of action on the contract: and I aflent to the dictum, that 
he might aſſign over his right. But the queſtion remains, what 
right paſſes by the firſt indorſement, or by the aſſignment of it? 
An aſſignment of goods in pawn, or of goods bought but not 
delivered, cannot tranſmit a right to take the one without 
redemption, and the other without the payment of the price. 
As the indotſement of a bill of lading, is an aſſignment of the 


goods themſelves, it differs eſſentially from the indorſement of 
a bill of exchange; which is the aſſignment of a debt due to 
the payce, and which by the cuſtom of trade, paſſes the whole 


intereſt in the debt ſo completely, that the holder of the bill for 
a valuable 
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a valuable conſideration, without notice, is not affected even by 
the crime of the perſon from whom he received the bill, 

Bills of lading differ eſſentially from bills of exchange in an- 
other reſpect. | 

Bills of exchange can only be uſed for one given purpoſe, 
namely, to extend credit by a ſpeedy transfer of the debt, 
which one perſon owes to another, to a third perſon, Bills of 


lading may be aſſigned for as many different purpoſes as goods 


may be delivered. They may be indorſed to the true owner of 
the goods by the freighter, who acts merely as his ſervant. 
They may be indorſed to a factor to ſell for the owner, They 
may be indorſed by the ſeller of the goods to the buyer. They 
2re not drawn in any certain form, They ſometimes do, and 
ſometimes do not expreſs, on whoſe account and riſk the goods 
are ſhipped. They often, eſpecially in time of war, expreſs 
a falſe account and riſk. They ſcldom if ever, bear upon 
the face of them, any indication of the purpoſe of the 
indorſement. To ſuch an inſtrument, ſo various in its 
uſe, it ſeems impoſſible to apply the ſame rules as govern the 
indorſement of bills of exchange. The filence of all authors 
treating of commercial law is a ſtrong argument that no general 
uſage has made them negotiable as bills. Some evidence ap- 
pears to have been given in other caſes (a), that the received 
opinion of merchants was againſt their being ſo negotiable, 
And unleſs there was a clear, eſtabliſhed general uſage, to place 


the aſſignment of a bill of lading, upon the ſame footing as 


the indorſement of a bill of exchange, that country which 


ſhould firſt adopt ſuch a law, would loſe its credit with the 
reſt of tlic commercial world. For the immediate conſequence 


would be, to prefer the intereſt of the reſident faQors and 
their creditors, to the fair claim of the foreign conſignor. It 
would not be much leſs pernicious to its internal commerce; 
tor every caſe of this nature is founded in a breach of confidence, 
always attended with a ſuſpicion of colluſion, and leads to a 
dangerous and falſe credit, at the hazard and expence of the 
fair trader, If bills of lading are not negotiable as bills of 
exchange, and yet are aſſignable, what is the conſequence ? 
That the aſſignee by indorſement muſt inquire under what title 
the bills have come to the hands of the perſon from whom he 
takes them. Is this more difficult than to inquire into the title 


by which goods are fold or aligned ? In the caſe of (5) Hartp 


(a) Snee v Preſcat, 1 A. 245. Fearen v. Bexvers, poi. (5) 2 Stra. 1187. 1 7. 8. 
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1790. v. Hare, jeweils depoſited with a goldſmith, were pawned by 
— him ata bauker'ss Was there any imputation, even of neglect, 
Mason in a banker truſting to the apparent poſſeſſion of jewels by a2 


I 3 goldfmith ? Yet they were the property of another, and the 
AICKBARKR- a a : a | 
ROW. banker ſuffered the loſs. It is recerved law, that a factor may 


ſell, but cannot pawn the goods of his confignor. Patterſon v. 
74, 2 Str. 1 178. The perſon therefore who took an aſſign- 
ment of goods from a factor in ſecurity, could not retain them 
againſt the claim of the conſignor; and yet in this caſe, the 
factor might have ſold them and embezzled the money. It has | 
been argued, that it is neceſſary in commerce to raiſe money 4 
on goods at ſea, and this can only be done by aſſigning the bills 4 
of lading. Is it then nothing, that an aſſignee of a bill of lad- 
ing gains by the indorſement? He has all the right the in- 
dorſer could give him; a title to the poſſeſſion of the goods 
when they arrive. He has a ſafe ſecurity, if he has dealt with 
an honeſt man. And it ſeems as if it could be of little utility 
to trade, to extend credit by affording a facility to raiſe money 
by unfair dealing. Money will be raiſed on goods at ſea, tho 
bills of lading ſhould not be negotiable, in every caſe where 
there is a fair ground of credit: but a- man of doubtful charac. 
ter, will not find it ſo eaſy to raiſe money at the riſk of 
others. | 5 
The concluſions which follow from this reaſoning, if it be 
juſt, are, iſt. That an order to direct the delivery of goods in- 
dorſed on a bill of lading, is not equivalent nor even analogous 
to the aſſignment of an order to pay money, by the indorſe- 
ment of a bill of exchange. 2dly, That the negotiability of 
bills, and promiſſory notes, is founded on the cuſtom of mer- 
chants, and poſitive law: but as there is no poſitive lau, 


1 
4 
BY 
» 
£ i 
A 
1 
. 
- 
- 
* 
i 
\ 
5 
1 
. 
N 
= 
Ef 
"45 
N 
3 
554 
Was 
* 
FR 
. 
. 
Ws 
_— 
— 
4 A 
4 24 
4 . 
— 
= * 
W 
3 Al 
* 
wo 
- 
4 
2 
9 


neither can any cuſtom of merchants apply to ſuch an inſtru- 

ment as a bill of lading. gdly, That it is therefore not ne- | 

gotiable as a bill, but aſſignable; and paſſes ſuch right, and no f 

better, as the perſon aſſigning had in it. a 

This laſt propoſition I confirm by the conſideration, that a 

actual delivery of the goods does not of itſelf transfer an abſolule 5 

ownerſhip in them, without a title of property ; and that the bs 

indorſement of a bill of lading, as it cannot in any caſe transter 0 

| more right than the actual delivery, cannot in every caſe pals 7 
the property; and I therefore infer, that the mere indorſement : 


can in no caſe convey an abſolute property. It may however 
be ſaid, that admitting an indorſement of a bill of lading does 
= * 
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not in all caſes import a transfer of the property of the goods 
conſigned, yet where the goods when delivered would belong 
to the indorſee of the bill, and the indorſement accompanies a 
title of property, it ought in law to bind the conſignor, at 
leaſt with reſpect to the intereſt of third parties, This argu— 
ment has I confeſs a very ſpecious appearance. The whole 
difliculty of the caſe reſts upon it ; and [ am not ſurpriſed at 
the impreſſion it has made, having long felt the force of it 
myſelf, A fair trader, it is ſaid, is deceived by the miſplaced 
confidence of the conſignor. The purchaler ſees a title to the 
delivery of the goods placed in the hands of a man who offers 
them to ſale, Goods not arrived are every day fold without 
any ſuſpicion of diftreſs, on ſpeculations of the faireſt nature, 
The purchaſer places no credit in the conſignee, but in the 
indorſement produced to him, which is the act of the con- 
fionor, The firſt conſideration, which affects this argu- 
ment is, that it proves too much, and is inconſiſtent with 
the admiſſion. Pat let us examine what the gal right of 
the vendor is, and whether with reſpet to him, the aſſignee 
of his bill of lading, ſtands on a better ground than the 
conſignee from whom he received it. I ſtate it to be a 
clear propoſition, that the vendor of goods not paid for, may 
retain the poſſeſſion againſt the vendee; not by aid of any 
equity, but on grounds of law. Our oldeſt books () conſider 
the payment of the price, (day not being given) as a condi- 
tion precedent implied in the contract of fale; and that the 


vendee cannot take the goods, nor ſue for them without tender 


of the price. If day had been given for payment, and the ven- 
dee could ſupport an action of trover againit the vendor, the 
price unpaid muſt be deducted from the damages, in the 
lame manner as if he had brought an action on the contract, 
for the non-delivery. Snee v. Preſcot, 1 Alk. 245, The 
ſale is not executed before delivery: and in the ſimplicity of 
former times, a delivery into the actual poſictiion of the vendee 
or his ſervant, was always ſuppoſed. In the variety and extent 
of dealing, which the increaſe of commerce has introduced, the 


delivery may be preſumed from circumſtances, ſo as to veſt a 


property in the vendee. A deſtination of the goods by the ven- 
dor to the uſe of the vendee; the marking them, or making 


them up to be delivered; the removing them for the purpoſe of 


{a) See Heb, 41, and the Year Book there cited. 
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Malaga, to ſend him 20 butts of olive oil, other two ſhould be void. 
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being delivered, may all entitle the vendee to act as owner, to 
aſſign, and to maintain an action againſt a third perſon, into 
whoſe hands they have come. But the title of the vendor is never 
entirely deveſted, till the goods have come into the poſſeſſion of 
the vendee. He has therefore a complete right, for juſt cauſe, 
to retract the intended delivery, and to ſtop the goods 7 tran. 


tu. The caſes determined in our courts of law have confirmed 


this doctrine, and the ſame law obtains in other countries. 

In an action tried before me at Guildball, after the laſt Trinit 
Term, it appeared in evidence, that one Bowering had bought 
a calk of indigo of Yerrulez and Co. at Amſterdam, which 
was ſent from the warehouſe of the ſeller, and ſhipped on board x 
veſſel commanded by one Tullob, by the appointment of Bower. 
ng. The bills of lading were made out, and ſigned by 7; ulloh, 
to deliver to Bowering or order, who immediately indorſed one 
of them to his correſpondent in London, and ſent it by the poſt. 
Perrulez having information of Bewering's inſolvency before the 
ſhip ſailed from the Texel, ſummoned Tullob the ſhip-maſter 
before the Court at Amſterdam, who ordered him to fign other bills 
of lading, to the order of Yerrulez. Upon the arrival of the 
ſhip in London, the ſhip-maſter delivered the goods, according to 
the laſt bills, to the order of Yerrulez. This caſe as to the prac- 
tice of merchants, deſerves particular attention, for the judges 
of the court at Amſterdam, are merchants of the moſt exten- 
five dealings, and they are aſſiſted by very eminent lawyers, 
The caſes in our law, which I have taken ſome pains to collect 
and examine, are very clear upon this point. Snee v. Pre: 
cot, though in a court of equity, is profeſſedly determined 
on legal grounds by Lord Hardwicke, who was well verſed in 
the principles of law; and it is an authority, not only in ſup- 
port of the right of the owner unpaid, to retain againſt the 
conſignee, but againſt thoſe claiming under the conſignee by 
aſſignment for valuable conſideration, and without notice, 
But the caſe of (a) Fearon v. Bowers, tried before Lord Chief 

Juſtice 


(a) FearRon v. BowERs, Guildhall, March | which 4Rell accordingly bought, and fhip- 
ped on board the ſhip Tavi/ock of which the 
Defendant was commander, who ſigned 

Detinue againſt the maſter or captain of | three bills of lading, acknowledging the 
a ſhip. On the general iſſue pleaded, the caſe | receipt of the goods, to be delivered to the 
appeared to be, that one Hall of Saliſbury | order of the ſhipper. In the bills was the 
had written to Mell and Co, merchants at | uſual clauſe, that one being performed, the 


The 


2 


IN THE THIRTIETH YEAR OF GEORGE III. 


Juſtice Lee, is a caſe at law, 
Snee v. Preſcot. So alſo is the 


The goods being thus ſhipped, 4fel! ſent 
an invoice thereof, and alſo one of the bills 
of lading, to Hall indorſed by Aſeell, to 
deliver the contents to Hall; and ſhell at 
the ſame time ſent to Jones, his partner in 
Bergland, a bill of exchange drawn on Hall, 
for the amount of the price of the oil; and 
alſo another of the bills of lading, indorſed 
by 4feell to deliver the contents to Jones. 
The bill of exchange was preſented to Hall, 
but not being paid by him, 1t was returned 
proteſted ; whereupon Jones on the 1ſt of 
September 175 2, (a day or two after the ſhip 
xrived) applied to the Defendant to-deliver 
theoils to him, and having produced his bill 
of lading, the Defendant promiſed to deliver 
them accordingly. But the ſhip not being 
reported to the cuſtom houſe, the oils could 
not be then delivered ; and before they were 
delivered, the Plaintiff on the 3d of Sep- 
;enber, produced the bull of lading ſent to 
Hall, with an indorſement thereon by Hall 
to deliver the contents to the Plaintiff, and 
alſo the invoice, upon the credit of which, 
he had advanced to Hal! 200 /,— Netwith- 
ſtanding this, the Defendant afterwards de- 
livered the oils to Forces, and took his re- 
ceipt for them on the back of the bill of 
lading. 

For the Plaintiff it was contended, that 
the bill of lading indorſed to Hall, and by 
him to the Plaintiff, had fixed the property 
of the goods in the Plaintiff. That the con- 
ſignee of a bill of lading has ſuch a pro- 
perty, that he may aſſign it over, Evans v. 
Martlett, 1 Lord Raym. 271. There it is 
laid down, if goods are by bill of lading 
conſigned to A., A. is the owner, and muſt 
bring the action againſt the maſter of the 
ſhip, if they are loſt : but if the bill be 
ſpecial, to deliver to A. for the uſe of B. B. 
ought to bring the action; but if the bill be 
general, and the invoice only ſhews they 
are upon the account of B., A. ought to 
bring the action, for the property is in 
him, and B. has only a truſt, er totam 
Holt, C. J. ſaid, the conſignee 
of a bill of lading has ſuch a property, 
that he may aſſign it over, and Shorver 
laid, it had been adjudged ſo in the Ex- 
chequer. It has been farther inſiſted, 
that the Plaintiff had advanced the 200 J. on 


curiam. 


and it is to the ſame effect as 
caſe of the (a) Aſignees of Burg- 


hall 


of trade, and no objection was made that the 
oils had not been paid for; for that would 
prove too much, namely, that the bill of lad- 
ing was not negotiable. And the indorſement 
was compared to the indorſement of a bill 
of exchange, which is good, though the bill 
originally was obtained by fraud. Mer- 
chants were examined on both fides, and 
ſeemed to agree, that the indorſement of a 
bill of lading veſts the property; but that 
the original conſignor, if not paid for the 
goods, had a right by any means that he 
could, to ſtop their coming to the hands of 
the conſignee, till paid for. One of the 
witneſſes ſaid, he had a like caſe before the 
Chancellor, who upon that occaſion ſaid, he 
thought the conſignor had a right to get the 
goods in ſuch a caſe back into his hands, in 
any way, ſo as he did not ſteal them. 

It alſo appeared by the evidence of mer- 
chants and captains of ſhips, that the uſage 
was, where three bills of lading were ſigned 
by the captain, and indorſed to different 
perſons, the captain had a right to deliver 
the goods to which ever he thought proper; 
that he was diſcharged by a delivery to either, 
with a receipt on the bill of lading, and was 
not obliged to look into the invoice or con- 
ſider the merits of the different clainns- 

Lee, Ch. J. in ſumming up the evidence, 
ſaid that to be ſure, nakedly conſidered, 
a bill of lading transfers the property, and 
a right to align that property by indorſe- 
ment: that the invoice ſtrengthens that 
right by ſhewing a farther intention tv 
traasfer the property. But it appeared in 
this caſe, that Jozes had the other bill of 
lading to be as a curbon Hall, who in fact 
had never paidfor the goods. And it ap— 
peared by the evidence, that according to 
the uſage of trade, the, captain was not 
concerned to examine, who had the beit 
right on the different bills of lading. All 
he had to do, was to deliver the goods upon 
one of the bills of lading, which was done. 
The jury therefore were directed by the 
Chief ſuſtice, to find a verdict for the De- 
tendant, Which they accordingly did. 


(a) Aſignees of DurRGHALL a bankrupt 
v. HowaRD. 


At Guildhall Sittings alter Hil, 35 Geo. 2. 


the credit of the bill of ladin g. in the courle cordꝛ Lord Mansfield. 
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ball v. Howard, before Lord Mansfield. The right of the con. 
ſignor to ſtop the goods, is here conſidered as a legal right, It 
will make no difference in the caſe, whether the right is con. 


ſidered as ſpringing from the original property not yet trans— 


ferred by delivery, or as a right to retain the things as a pledge 
for the price unpaid. In all the cales cited in the courle of the 


argument, the right of the conſignor to ſtop the goods is ad- 


mitted as againit the conſignee. But it is contended, that the 


right ceaſes as againſt a perſon claiming under the conſignee for 2 
valuable conſideration, and without notice that the price is 
unpaid. To ſupport this poſition, it is neceſſary to maintain 
that the right of the conſignor is not a perfect legal right in the 
thing itſelf, but that it is only founded upon a perſonal excep. 
tion to the conſignee, which would preclude his demand as 
contrary to good faith, and unconſcionable. If the conſignor 
had no legal title, the queſtion between him and the bond fd 
purchaſer from the conſignee, would turn on very nice eonſide- 
rations of equity. But a legal lien, as well as a right of pro— 
perty, precludes theſe conſiderations; and the admitted right 
of the conſignor to ſtop the goods in 7ran/itu as againſt the con- 
Genee, can only reſt upon his original title as owner, not de- 
veſted, or upon a legal title to hold the poſſeſſion of the gouds, 
till the price 1s paid, as a pledge for the price. It has been 
aſſerted in the courſe of the argument, that the right of the 


conſignor has by judicial determinations, been treated as a mcte 


equitable claim, in caſes between him and the confignee, To 
examine the force of this aſſertion, it is neceſlary to take 2 re- 
view of the ſeveral determinations. 

The firſt is the caſe of Mrigbt v. Campbell, 4 Burr. 2046, on 


which the chief ſtreſs is laid. The firſt obſer vation that occurs 


One Burg hall at London, gave an order to | riſk of the peril of the 1s. The ation 
Bromley at Liver col, to fend him a quantity | was on the caie upon the cull m vt the realm 
of cheeſe. I rom ey accordingly ſhipped a | againſt the Detendant as a carrier, 
ton of cheeſe on board a ſhip there, whereof Lord Mansfield was or opinion that the 
Heward the Defendant was maſter, who ſign- | Plaintiffs had no foundation to recover, and 
ed a bill of Jading to deliver it in good condi- | faid, he had known it ſeveral times ruled in 
tion to Burghal in Londen. The ſhip arrived | C hancery, that where the conſignee becomes 
in the Thames, but Burg hall having become | a bankrupt, and no part of the price had 
a bankrupt, the Defendant was ordered on | been paid, that it was lawful for the con- 
behalf of Bromley, not to deliver the goods, ſignor to ſeize the goods before they come 
and accordingly refuſed, though the freight | to the hands of the conſignee, or his aſſig- 
was tendered, It appeared by the Plaintiff's | nees ; and that this was ruled, not upen 
witneſſes that no particular ſhip was men- | principles of equity only, but the laws of 
tioned, whereby the cheeſe ſhould be ſent, | property. 
in which caſe, the ſhipper was to be at the | "The Plaintiffs were nonſuited. 

upon 
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upon that caſe is, that nothing was determined by it. A caſe 
was reſerved by the Judge at N/ Prius, on the argument of 
which the Court thought the facts imperfectly ſtated, and di- 


367 
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M asox 


rected a new trial. That caſe cannot therefore be urged as a de- . 


cifion upon the point. But it is quoted as containing in the re- 
port of it, an opinion of Lord Mansfield, that the right of the 
conſignor to ſtop the goods, cannot be ſet up againſt a third 
perſon claiming under an indorſement for value and without 
notice. The authority of ſuch an opinion, though no deciſion 
had followed upon it, would deſervedly be very great, from 
the high. reſpect due to the experience and wiſdom of ſo great a 
judge. But I am not able to diſcover that his opinion was de- 
livered to that extent, and J aſſent to the opinion as it was de ; 
livered, and very correctly applied to the caſe then in queſtion. 


Lord Mansfield is there ſpeaking of the conſignment of goods to 


a factor to ſell for the owner; and he very truly obſerves, 
1ſt, That as againſt the factor, the owner may retain the goods; 
2dly, That a perſon into whoſe hands the factor has paſſed the 
confignment with notice, is exactly in the ſame ſituation with 
the factor himſelf; 3dly, That a bond fide purchaſer from the 
factor, ſhall have a right to the delivery of the goods, becauſe 
they were ſold bond fide, and by the owner's own authority, If 
the owner of the goods entruſt another to ſell them for him, 
and to receive the price, there is no doubt but that he has bound 
himſelf to deliver the goods to the purchaſer ; and that would 
hold equally, if the goods had never been removed from his 


| warehouſe. The queſtion on the right of the conſignor to ſtop 


and retain the goods, can never occur, where the factor has 
acted ſtrictly according to the orders of his principal, and where, 
conſequently, he has bound him by his contract. There would 
be no poſſible ground for argument in the caſe now before the 
Court, if the Plaintiffs in the action could maintain, that 
Turings and Co. had ſold to them by the intervention of Free- 
man, and were therefore bound ex contractu to deliver the goods. 
Lord Mansfield's opinion upon the direct queſtion of the right 
of the conſignor to ſtop the goods againſt a third party, wha 
has obtained an indorſement of the bill of lading, is quoted in 
favour of the conſignor, as delivered in two caſes at Ni Prius; 
(a) Savignac v. Cuff in 1778, and (65) Stokes v. La Riuiere in 
1785. Obſervations are made on theſe caſes, that they were 
governed by particular circumſtances ; and undoubtedly when 
there is not an accurate and agreed ſtate of them, no great 
ſtreſs can be laid on their authority. The caſe of (c) Caldwell v. 
(a) 2 Term Rep, B. R. 66, (5) 2 Term Rep, B. R. 75, (c) 1 Term Rep, B. R. 205. 
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Bal is improperly quot ed on the part of the Plaintiffs in the ac. 
tion, becauſe the queſtion there was on the priority of conſign- 
ments, and the right of the conſignor did not come under 


- conſideration, The caſe of (a) Hibbert v. Carter, was allo 


cited on the ſame fide, not as having decided any queſtion upon 
the confignor's right to ſtop the goods, but as eſtabliſhing a 
poſition, that by the indorſement of the bill of lading, the pro- 
perty was ſo completely transferred to the indorſee, that the 
ſhipper of the goods had no longer an inſurable intereſt in them. 
The bill of lading in that caſe, had been indorſed to a creditor 
of the ſhipper; and undoubtedly if the fact had been as it was 
at firſt ſuppoſed, that the cargo had been accepted in payment 
of the debt, the concluſion would have been juſt ; for the 
property of the goods, and the riſk, would have completely 
paſſed from the ſhipper to the indorſee; it would have amounted 
to a ſale executed for a conſideration paid, But it is not to be 
inferred from that caſe, that an indorſement of a bill of lading, 
the goods remaining at the riſk of the ſhipper, transfers the 
property ſo that a policy of inſurance upon them in his name 
would be void. The greater part of the conſignments from the 
Weſt Indies, and all countries where the balance of trade is in 
favour of England, are made to a creditor of the ſhipper ; but 
they are no diſcharge of the debt by indorſement of the bill of 
lading ; the expence of inſurance, freight, duties, are all 
charged to the ſhipper, and the net proceeds alone can be ap- 
plied to the diſcharge of his debt. That caſe therefore has no 
application to the preſent queſtion. And from all the caſes that 
have been collected, it does not appear that there has ever been 
a deciſion againſt the legal right of the conſignor to ſtop the 
goods in tran/itu, before the caſe now brought before this Court. 
When a point of law which is of general concern in the daily 
buſineſs of the world, is direct ly decided, the event of it fixes 
the public attention, directs the opinion, and regulates the 
practice of thoſe who are intereſted. But where no ſuch de- 
ciſion has in fact occurred, it is impoſſible to fix: any ſtandard of 
opinion, upon loo fe reports of incidental arguments. The rule 
therefore which the Court is to lay down in this caſe, will have 
the effeR, not to diſturb, but to ſettle the notions of the com- 
mefcial part of this country, on a point of very great inpor- 
tance, "as it regards the ſecurity, and good faith of their tranl- 
actions. For theſe reaſons, we think the judgment © of the Court, 
I $ Bench Er to be reverſed. = 
nne (a) L Term Rel. B. R. 745. 
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ARGUED and DETERMINED 


IN THE 


Court of COMMON PLEAS, 


F.-00 


Eaſter Term, 


In the Thirtieth Year of the Reign of George III. 


NooNE vv. SMITH. 


. having been granted on the motion of Watſon, Serjt. 
to ſhew cauſe, why the Defendant ſhould not plead ſeve- 
ral matters, viz. Non aſſumpfit as to part, tender as to the re- 
ſidue, and a ſet-off ; 

 Rooke, Serj*, ſhewed for cauſe, that the Defendant had ob- 
tained four ſeveral orders of a judge, for time to plead, between 
the gth of February laſt, and the gth of April; that after time 
to plead being given (which was always on terms of pleading 
iſſuably, &c.) the Defendant could not plead a tender without 
ſpecial leave to plead it, becauſe ſtrictly ſpeaking, a plea of ten- 
der was in the nature of a plea in abatement, and not an iſſuable 
plea ; that this was eſtabliſhed as the practice of the Court in 
the caſe of Nottle v. Hervey, Eaſt. 27 Geo. 3. 

Watſon for the rule, urged, that the practice of the King's 
Bench was, to allow a plea of tender after time to plead granted: 
that the only ground of objection was, that it was formerly not 
conſidered as an iſſuable plea; but that in truth it was both an 
honeſt and an iſſuable plea, as it went to take away the Plaintiff's 
right of action, and bring the merits fairly before the Court. 

On this day, Lord LouGuBoRovGn declared that as the prac- 
tice of the King's Bench differed from the practice of this Court, 
and as a plea of tender was a fair and juſt plea, it would be 
right to alter the practice of this Court in conformity to that of 

5 D the 
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the King's Bench, and to permit the Defendant to plead a tender 
after a judge's order ſor time to plead. The rule was therefore 
made abſolute ; but it was thought reaſonable that the Defendant 


5 pay the coſts of ſhewing cauſe, as the Court had laid down 


a rule of practice different from the laſt determination on the 
ſubject. 

GovLD, J. obſerved, that though the firſt caſe in Barnes on 
this ſubject (a) 10 Ge. 2. was an authority to ſhew that a plea 
of tender could not be pleaded after obtaining a judge's order, 
yet there were two ſubſequent determinations in the ſame book, 
one in (4) 25 Geo. 2. and the other in (c) 26 & 27 Gee, 2. 
which were agreable to the rule which the Court now laid down. 


(c) Pitfield v. Morey, 2 Barnes 296. duo. 
362. 4to. See 1 Burr, 5g. 1 Cromp. Prac, 
155, Impey's Pra, B. R. 191, 4. C. B. 
202. 


(a) Davenbill v. Barritt, 1 Barnes 243. 


8 vo. 337. Ito. 
(5) Whaley v. Harrifon, 2 Barnes 293. 8v0. 


Tre Burcurtrs Comrany v. MokEx. 


"FT" HIS was an action of debt for 81. The declaration ſlated 

„That king Geo. 2. by letters patent bearing datc the 
roth of October, in the 23d year of his reign, ordained that all 
and ſingular the freemen of the ſociety of the art or myſtery of 
butchers, within the city of London, and every other perſon who 
then uſed or exerciſed, or ſhould thereafter uſe or exerciſe the 
art and myſtery of butchers within the city of London, he 
liberties and ſuburbs thereof, and within any other place 
whatſoever within two miles from the ſaid city of London, 
by whatſoever name ſuch ſociety was called or known, and 
their ſucceſſors for ever thereafter might and ſhould be, by 
virtue of the ſaid patent, one body corporate and politic, by the 
name of the maſter, wardens, and commonalty of the art or 
myſtery of butchers of the city of Londen,” &c. After other 
particulars, the power of the company to make bye laws was 
thus ſtated; That they ſhould have full power and authority to 
appoint, from time to time, ſuch reaſonable ordinances, decrees, 
orders, and conſtitutions in writing, which to them or the 
major part of them, &c. ſhould ſeem to be good, wholc!ome, 
profitable, honeſt, and neceſſary, for the good order and govern- 
ment of the maſter, wardens, Gc. and of all other per ſons for the 
time being, exerciſing or uſing the ſaid art or myticry of butch- 


ers, or expofing fleſh to ſale within the city of London, and for de- 
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claring in what manner the ſaid maſter, &c. and all perſons uſing 


the art, &©c. or expofing fleſh to ſale within the ſaid city, and 
within two miles thereof, in their offices, ſervants, and trades 


ſhould behave, bear, and uſe themſelves for the public good and 
common benefit of the ſaid maſter, wardens, &c. and in all caſes 
and things whatſoever, touching or in what manner ſoever con- 
cerning the art or myſtery, Cc. and as often as they ſhould 
make, conſtitute, &c. ſuch inſtitutions, ordinances, orders, and 
conſtitutions, ſhould make, limit, and provide ſuch pains, pe- 
nalties, and puniſhments, by impriſonment of the body, or by 
fines and forfeiture, or by either of them, againſt and upon 4101 
 6j/enders againſt ſuch laws, as to the ſaid maſter and wardens, Cc. 
ſhould ſeem neceſſary, Sc. It was alſo Rated that the ſaid fines 
and forfeitures were to be recovered and levied to the uſe of the 
ſaid maſter, and wardens, c. which faid letters patent the ſaid 
freemen of the ſociety of the art or myſtery of butchers, and zhe 
ſaid ether perſons therein named, and thereby meant to be incorporat = 
ed ofterwards, &c. accepted, Sc. The bye law in queſtion was 
as follows, That whereas the Lord's day, commonly called 
Sunday, was by Chriſtians to be kept holy, it was ordained that 
no perſon then uling, or who ſhould thereafter uſe the ſaid art, 
&c. and ſhould inhabit and dwell within the ſaid city or ſuburbs 
thereof, or within two miles of the ſame city, ſhould keep open 
any ſhop or er to ſale any freſh meat upon the ſaid day; and that 
every ſucb perſon who ſhould offend, contrary to any part of that 
ordinance, ſhould forfeit and pay to the faid matter, wardens, &c. 
for the firſt time 20s. for the ſecond time 4os. and for every time 
afterwards 31. And that it was farther ordained, that all the pe- 
nalties, forfeitures, and ſums of money to be forfeited, ſhould be 
to the uſe of the maſter, wardens, Cc. and on refuſal ſhould be 
recovered by action of debt, &c.” of which ſaid bye law the De- 
tendant had notice. It was then averred that the Defendant after 
the making of the ſaid law, and before committing the ſeveral 
oftences therein after mentioned, had been and {ill was a butcher, 
end then uſed and ſtill did uſe the art, &c. within the ſpace of 
two miles from the ſaid city, in Mint Street, &c. that the De- 
fendant did on the 29th of January 1786, the fame being Sunday, 
in a certain ſhop of him the ſaid Defendant, &c. ſell divers large 
quantities of fleſh, to wit, thirty pounds weight of pork, &c, to 
divers perſons unknown, contrary to the form and effect of the 
laid order in that behalf made as aforeſaid, whereby he forfeited 
the ſum of 20s, Sc. The other offences were tated in a ſimilar 


manner, and the declaration concluded in the common form. 
| Plea 
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Plea Nil debet. The cauſe was tried at Guilaball, at the Sit. 
tings after laſt Michaelmas Term, and a verdict found for the Plain- 
tiffs. A rule having been obtained for arreſting the judgment, 

Adair, Le Blanc, and Watſon, Serjs, ſhewed cauſe. There 
is no ground for arreſting the judgment in this caſe, the bye 
law not being made for the improper reſtraint of trade, but the 
due regulation of it conſonant to the law of the land, 29 Car. 2. 
c. 7. Though the charter would not have been good without 
acceptance, 2 Brownl. 100. yet it is here expreſsly ſtated that the 
„ freemen and the ſaid other perſons accepted it.” The majority of 
perſons exerciſing the trade of butchers having accepted it, their 
acceptance muſt be taken to be the acceptance of all, and to bind 
their ſucceſſors as well as themſelves. So in the (a) Cheſter caſe, 
the former inhabitants being incorporated by charter, they who 
afterwards became inhabitants were conſidered to be under the 
ſame government. It is a clear principle, that where corporations 
are eſtabliſhed for general local government, the laws made by 
them, if not beyond the limits of their juriſdiction, bind all per- 
ſons, as well thoſe who are within thoſe limits at the time of mak. 
ing the laws, as thoſe who become ſo in future. Theſe laws being 
once paſſed, continue in force till they are repealed. If this be 
true in caſes of general local government, it muſt alſo be true in 
thoſe of particular government ; the only difference is, that in 
one inſtance the limits of the government are more exten= 
five than in the other. In (65) Cuddon v. Eaftwick, it is laid 
down, that“ a corporation is properly an inveſting the people of 
the place with the local government thereof, and therefore their 
law ſhall bind ſtrangers.” In (c) Pierce v. Bartrum, a bye law 
of the corporation of Exeter, to prohibit butchers and other 
perſons from ſlaughtering any beaſt within the walls of the city, 
was holden to bind the Defendant though not a member of the 
corporation, upon the principle, that whoever comes to reſide in 
any place, is ſubject for the time being to the local juriſdiction 
of that place. And though in (4) Franklin v. Green, a bye law 
of the corporation of butchers, merely reſpecting the manner of 
preparing a particular ſort of meat, was holden not to bind 
ſtrangers, yet it is there ſaid, that the law would have been 
good to bind ſtrangers, if made to ſuppreſs fraud or any other 
general inconvenience.” Now there cannot be a greater general 

inconvenience than the public profanation of the Lord's day. 


(a) The King v. Amery, 1 Term Rep. Z. R. (4) 1 Bulftr. 11. See alſo 1 Rell. Abr. 
Jo 365. pl. 9. 5 Co. 63, b. Hob. 212. 1 Len. 
(5) 1 Salt. 192. | 15. Hardr. 56. 
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Bond and Lawrence, Serj". contra. The company of butchers 
cannot make laws to bind thoſe who are not members of the 
company. No corporation can make bye-laws binding on 
ſtrangers, without the authority of parliament. There can be no 
charter to eſtabliſh a power of making laws, more extenſive than 
the incorporation itſelf. The king cannot grant ſuch a charter; 
and here the Defendant is not a member of the company. As to 
the caſe of the corporation of Exeter, though the general cor- 
poration of a large town may have power to bind ſtrangers by its 
local regulations, yet it does not follow that a particular corpo- 
ration within ſuch a town has the ſame power. This diſtinction 
will clearly appear from attending to the nature of general corpo- 
rations, the purpoſes for which they were eſtabliſhed, and the 
large powers granted to them at their firſt inſtitution, in every 
country of Europe; Robertjon's Hiſt. Charles V. vol. 1. p. 296, 
301. ate. The ſame diſtinction is taken in the caſe of the 
(a) Trinity Houſe v. Criſpin, So allo in (6) Dodwel! v. The 
Univerfity of Oxford, the Court were inclined to hold that 
a bye law of the univerſity, did not extend to the inhabitants 
of the town, and in the (c) Mayor of Guildford v. Clarke, it was 
holden to be an incurable objection to the declaration, that it 
{tated a bye-law of the corporation to be, That if any inhabi- 
tants ſhould be duly elected to the office of bailiff and refuſe to 
take it upon him, he ſhould forfeit 20/7. © becauſe the corpora- 
tion could not make bye-laws to bind all the inhabitants of the 
town, but only the freemen or members of the corporation.” 
On the ſame principle likewiſe are Bro. Abr. tit. Cuſtom, pl. 32. 
Ibid. tit. Preſcription, pl. 40. 

Adair in reply, did not diſpute the poſition, that no corpora= 
tion could make bye laws to bind all perſons whatever, without 
the authority of the Legiſlature; but argued that the diſtinction 
between general corporations like London or Exeter, and par- 
ticular guilds or fraternities was this; that a general corporation 
could make bye laws binding on all perſons within its local 
limits, whatever trade they might carry on, and whatever might 
be the ſubject of ſuch bye laws; but that a particular guild or 
fraternity could only make regulations reſpecting its particular 
trade. The Company of Butchers could not reſtrain the Com- 
pany of Weavers from exerciſing their trade on a Sunday, becauſe 
the regulation of the latter was not the object of the incorpora- 
lion of the former, But that object was evidently the regulation 

(a)] Sir Thomas Jones 145. (5) 2 Vertr. 33 (© 2 Pentr. 249. 
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1790. of all butchers within the limits preſcribed. The fallacy of the 
—> argument on the other fide conſiſts, in uſing the term“ ſtrangers” 
The BuTeu- in its moſt extenſive ſenſe, inſtead of confining it to perſons who 
ren o. ate not members of the company. | 
+ cape Lord Lou@6uBoRoVGH. I can fee no good ground of ob- 
jection to this bye-law itſelf, nor to the ſubject matter of it. It 
is a regulation made in affirmance of the general ſtatute law of 
the kingdom, which prohibits buying and ſelling on the Lord's 
day. The Butcher's Company have affixed a penalty on per. 
ſons exerciſing the trade of butchers, who ſhall ſell meat on that 
day, and have increaſed the penalty in proportion to the firſt, 
ſecond, and third offence. The objection raiſed is, that the au- 
thority by which theſe regulations are made, is defective, be- 
cauſe, it is contended, it can only extend to thofe perſons who 
are members of the company. It is alſo ſaid, that though large 
corporations, and thoſe which are eſtabliſhed for the general 
purpoles of local government have a right to bind by their laws 
all perſons within the limits of their juriſdiction, yet that a 
private particular corporation like the Butchers' Company, can 
have no right to affect any perſon but their own members, But no 
caſe was cited which ſupports this poſition. I agree that ſtrangers 
and they who are not concerned in the trade, for the regulation of 
which the Company was eſtabliſhed, cannot be bound by the 
laws of that Company: if this bye-law had inflicted a penalty on 
the buyers of meat, I ſhould hold it to be clearly bad, becauſe they 
are perfect ſtrangers. It is an object of public policy that the 
exerciſe of certain trades ſhould be under the regulations of par- 


* 
r 
— 


ticular bodies; charters have various effects according to the ſub- 1 
jects of them. Some are granted with excluſive rights to particular 2 
perſons, others contain rules which only affect certain members, af 
On principles of general policy the object of the law is, that by hi 
means of charters of this kind, the power of carrying on trade, 925 
of making up goods, of expoſing them to ſale, and the like, ſhould 4 
belong to the local government of particular diſtricts. For theſe bit 
purpoſes, certain reſtraints are impoſed, ſince every regulation is oh 
more or leſs a reſtraint, Now if in the preſent inſtance, the " 
Batcher's Company had no power to regulate their own trade, fo | 
as to make laws binding on perſons who exerciſe that trade, as bye 
well thoſe who were not members of the Company, as thoſe who a 
were; the conſequence would be, that the beneficial purpoſe of by a 
the charter would be entirely defeated, and the only'perſons 1n- no 1 


juted by the reſtraint would be the members themſelves. chad 
then 
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then all other perſons might carry on the trade without con- 
troul, while the members of the company would be excluded, 
and the whole buſineſs of ſupplying meat on Sundays, would fall 
into the hands of Butchers not of the Company. But this would 
be contrary to the intent of the charter, I think this caſe comes 
within the principle of the Exeter caſe, and therefore that the 
judgment ought not to be arreſted, 


GouLD, J. The only difference between this and the Exeter 


caſe is, that there the regulations were confined to the city of 
Exeter, but here the limits extend beyond the boundaries of the 
city of London. But where a Charter is granted to a company in 
affirmance of an act of parliament, made for the purpoſe of 
common decency and piety, it is fit that the limits of the 
charter ſhould be as extenſive as the miſchief to be remedied, If 
the charter were confined to the city itſelf, perſons who pay no 
regard to the law might eaſily go out of the limits preſcribed 
and buy meat; by which means the purpoſe of the charter would 
be defeated. I therefore think theſe are reaſonable limits, and 


ſee no reaſon to object to the validity of the bye-law. 

HzaTH, J. I am of the ſame opinion. The bye- law ſeems to 
me to be a good one, and within the authority given by the 
charter to the company. Nor is it contrary to the cale in 1 Bulſtr. 
11. where it is ſaid, the bye-law had been good, if made to ſup- 
preſs any general inconvenience. And that caſe may well be 
reconciled with 2 Ventr. 33, which was on a queſtion, whether 
a bve-law of the Univerſity of Oxford was good, which reſtrained 
all perſons, townſmen as well as ſtudents, from walking in the 
ſtreets after nine o'clock at night: a prohibition was granted, 
and one of the Judges obſerved, that though it might be proper 
to reſtrain ſcholars of the Univerſity from being in the fireets 
after that hour, yet there was no reaſon why the townſmen 
ſhould be under the ſame reſtraint, Now this agrees with the 
doctrine in Bulſtrode, for ſo far from ſuppreſſing a general in- 
convenience, it would be highly inconvenient, if the inha- 
bitants of a town were prevented from walking in the ſtreets 
after nine o'clock, whatever may be the caſe in regard to the 
ſtudents of an Univerſity. 

Wirson, J. Iam of the ſame opinion. I think it a good 
bye-law, and that no objection can be made to the ſubject mat- 
ter of it. The ſame prohibition is eſtabliſhed all Erg/and over 
by act of parliament, But it was faid, that the charter could give 


no ſuch power to the company. If this be true, the king had no 
1 | | right 
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right to grant ſuch a charter, which expreſsly gives a power to 
bind not only members of the company, but likewiſe all perſony 
exerciſing the trade in London, and within two miles round. The 
queſtion then is, whether the king could give this power ; for 
the object of its exertion is admitted to be a proper one. Now 
is there any authority denying the king to have the right? It is 
allowed, that general corporations have ſuch a power by their 
charters, But by what authority? Who could give them that 
power but the king? Then if the king can grant a power of this 
kind to general corporations, what ſhall prevent him from 
granting it to particular and private corporations? 

Rule diſcharged, 


THRALEZ, Cowrrs, and Lawaencs Executors and 
Truſtees of Cates Lomax, Eſq. v. The Biſhop of 
Loxnpon, Francis HENRY Barkts, Clerk, and 
Evwakp Barker, Eſg. 


GUARE Iinpedit. The declaration ſtated, that the De- 
Difendants were ſummoned to anſwer the Plaintiffs, execators 
and deviſees in truſt named in the will of Caleb Lomax, eſq. 
deceaſed, of a plea that they permit them to preſent a fit perſon 
to the Vicarage of St. Stephen's, near St. Alban's, which is vacant, 
Se. That the ſaid Caleb Lomax, was in his life-time ſeiſed in 
fee of the advowlſon in groſs of the ſaid vicarage; that he pre- 
ſented one Daniel Bellamy his clerk, who was admitted, in- 
ſtituted, and inducted into the tame, in the time of peace, in the 
time of our late Sovereign lord King George 2. Ce. that the 
ſeid Caleb being fo ſeiſed, he deviſed the ſaid advowſon to the 
ſaid Plaintiffs until his ſon Caleb Lomax ſhould attain the age of 
25 years, or ſhould die, which ſhoul:i firſt happen, with re- 
mainders over: that Caleb Lomax the father died fo ſeiſed with- 
out altering or revoking his will, his ſon being alive and under 
25 years, whereby the Plaintiffs became ſeiſed of the ſaid ad- 
vowſon; that being ſo ſeiſed the vicarage aforeſaid became 
vacant by the death of the ſaid Daniel Bellamy, and is yet 
vacant: that Caleb Lomax the ſon is living and under the age of 


incidental] ponts, with which traverſe the replication concludes; the Defendant in the rejoinder t-kes 
no notice the traverie in the replication, but rraver/es the matter of inducement which precedes it. This 
rejoinder is od, and may well paſs by the trau re in the replication, that trauere being an immaterial 


ONE. 


In pleading a right in co-parceners to preſent to an advowſon by turns, it is good to ſtate that 


iuch right ar. ſe becauie they did not agree to preſent. 
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25 years, that is to ſay of the age of 22 years. By reaſon where- 


of it belong'd and {till belongs to the Plaintiffs to preſent a fit 
perſon to the ſaid vicarage. And the Defendants unjuſtly 
hindred, Cc. | 

The Biſhop pleaded the uſual plea, that he neither had nor 
claimed any thing in the ſaid vicarage, but the adaitlion, inſtitu- 
tion, and induction, c. as ordinary, Ge. 

Francis Henry Barker, Clerk, pleaded alſo as uſual, that he 
did not hinder the Plaintiffs from preſenting, Ec. 

The Defendant Edward Barker, pleaded firft, ** That one 
Jobn Ellis, eſq. deceaſed, was in his life-time ſeiſed of the ſaid 
advowſon of the ſaid vicarage in the ſaid declaration mentioned, 
in groſs by itſelf, as of fee and right, and being ſo thereof ſeiſed, 
he the ſaid John Ellis in his life-time, preſented to the ſaid 
vicarage being then vacant, Thomas Perkins his clerk, who on 
that preſentation was admitted, inſtituted, and inducted into the 
ſaid vicarage, in the time of peace, in the time of his late ma- 
jeſty Charles the Second, late king of Engiznd, and became incum- 
bent thereof; and the ſaid Thomas Perkins fo being ſuch in- 
cumbent, and the ſaid John Ellis being fo ſeiſed of the faid 
advowſon as aforeſaid, he the ſaid John Ellis afterwards to wit, 
on the zoth day of June, in the year of our Lord 1680, at the 
pariſh aforeſaid, made his laſt will and teſtament in writing, ex- 
ecuted and atteſted ſo as to pals his teal eſtate, and thereby 
deviſed the ſaid advowlon unto his then wife Rebecca, to hold 
the ſame to the ſaid Rebecca, and her aftigns for her life, and after 
her deceaſe, he deviicd the ſame unto his iccond fon Thomas 
Ellis, and to the heirs male of his body, lawfully to be begotten, 
wiih divers remainders over in default of ſuch iſſue, in the ſaid 
will mentioned: and the ſaid 7obn Ellis, afterwards to wit, on 
the ſame day and year aforeſaid, at the parith aforeſaid, died fo 
ſeiſed of the ſaid advowlon as aforeſaid, upon whole death, the 
ſaid Rebecca became and was ſeiſcd of and in the ſaid advowſon, 
in groſs by itſelf, as of freehold and right for her life, the ſe- 
veral remainders thereof reſpectively belonging as in the ſaid 
will is for that purpoſe limited and declared; and the ſaid 
Rebecca being ſo thereof ſeiſed, and the ſeveral remainders be- 
longing as aforeſaid, the ſaid Rebecca afterwards to wit, on the 
1ſt day of June in the year of our Lord 168, at the pariſh afore- 
{aid died ſo ſeiſcd of and in the {aid advowſon; upon whoſe 
death the ſaid Thumas E!//is became and was ſeiſed of and in the 
laid advowſon, in grols by itlelf, to him and the heirs male of 
5 F his 
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his body lawfully to be begotten, the further remainders there. 
of, belonging as aforeſaid, by virtue of the deviſe aforeſaid : and 


the ſaid Thomas Ellis being fo ſeiled thereof, afterwards to wit, on 


the 28th day of October, in the ſecond the year of the reign of his 
late majeſty James the Second, late king of England, &c. at the 
pariſh aforeſaid, in the ſaid county of Hertford, by a certain in- 
denture, then and there made, between the ſaid Thomas Ellis of 
the firſt part; Jchn Dod, gent. and Jobn Reeve, gent. of the 
ſecond part; and William Muſſon, citizen and barber chirurgeon 


of London of the third part; and duly inrolled of record in the 


High Court of Chancery, of his ſaid late majeſty king James 
the Second, at Weſtminſter, in the county of Middleſex, within 
fix months after the making thereof, according to the form of 
the ſtatute in that cate made and provided, (one part of which 
ſaid indenture ſealed with the ſeal of the ſaid Thomas Ellis, the 
ſaid Edward Barker brings now here into court, the date whereof 
is the day and year laſt aforeſaid,) the ſaid Thomas Ellis, for and 
in conſideration of a certain ſum of money to him in hand paid 
by the ſaid 7obn Dod, and John Reeve, bargained and ſold the 


ſaid advowlon to the ſaid 70% Dod, and John Reeve, and their 


heirs, to hold the ſame to the faid John Dod, and John Reeve and 
their heirs, as by the ſame indenture more fully appears; by virtue 
of which ſaid indenture, the ſaid John Dod, and Joln Reeve, 
became and were ſeiſed of the ſaid advowſon, in groſs by itſelf, 
as of fee and right: and the ſaid John Dod, and Jobn Reeve, 
being ſo ſeiſed thereof, the ſaid William Muſſon, afterwards to 
wit, on the octave of St. Martin, in the Term of St. Michael, 
in the ad year of the reign of his ſaid late majeſty king James 
the Second, in the Court of his ſaid late majeſty of the bench, 
impleaded the ſaid Jh Dod, and Jobn Reeve, then tenants of 
the freehold of the ſaid advowſon, in a plea of land of the ſaid 


advowſon, by a writ of our ſaid lord the king of entry ſur diſſeiſiu 


en le poſt, then returnable in the ſame court, and duly returned; 
and the ſaid William Muſſon, then duly appearing in the ſaid 
Court, the aforeſaid Fohn Dod, and John Reeve, in the court 
of the ſaid late King James the Second, of the Bench at V- 


_minſler, at the return of the ſaid writ, came and vouched thereot 


to warranty the ſaid Thomas Ellis, who was then preſent in the 
ſame court, who in his proper perſon freely then and there war- 
ranted to them the ſaid advow ſon, and vouched thereof to war- 
ranty Join IP heeler, who was then and there likewiſe preſent in 
the ſaid Court, in his proper perſon, and freely warranted to 


him the ſaid Thomas Ellis the ſaid adyowſon : and thereupon in 
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the ſame Court, before Sir Henry Bedding jield, knight, and his 
companions then Juſtices of the ſaid late king James the Second, 


of the Beach aforeſaid, in the ſame Term of St. Michael, ſuch 
roceedings were had, that it was confidered by the fame Court, 


that the ſaid William Nſuſon ſhould recover his ſeiſin againſt the 


ſaid Fobn Dod and Jobr Reeve, of the advowſon aforeſaid, and 
that the ſaid Jab Led, and John Reeve, ſhould have of the 
Und of the ſaid Thomas, to the value, &c. and that the ſaid 
Thomas ſhould further have of the land of the ſaid 7% Wheeler, 
to the value, &c. and that the faid Fobn Fheeler ſhould be in 


"mercy, &c. whereupon the faid William Muſſon prayed the writ 


of the ſaid late King '/ames the Second, to be directed to the 


then ſheriff of the county of Hertford, returnable immediately, 
to cauſe ſciſin of the ſaid advowſon to be delivered to him, which 
writ was granted to him returnable in the ſame Court, and the 


ſaid ſheriff afterwards in the ſame Term returned, that he de- 


livered ſeiſin thereof to the ſaid Villiam Muſſon, as by the ſaid 


writ he was commanded, as by the record of the ſaid judgment 
and proceedings in the ſaid Court of our ſaid lord the now king 
of the Bench, here remaining, more fully appears. Which ſaid 


recovery in form aforeſaid had, was had to the uſe of the ſaid 
Thomas Ellis, and his heirs. By virtue of which ſaid recovery, the 
ſaid Thomas Ellis, became and was ſeiſed of the ſaid advowſon, 


in groſs by itſelf, as of fee and right; and being ſo ſeiſed thereof, 
afterwards to wit, in Hilary Term, in the ſecond year of the 
reign of their late majeſties Milliam & Mary, late king and queen 
of England, &c.; in the court of their ſaid late majeſties, before 


Henry Pollexfen, Jobn Powell, Thomas Rokeby, and Peyton Ven- 


tris, then their late majeſties Juſtices, and other loving ſubjects 
of their ſaid Jate majeſties then preſent, a certain fine was levied 
between Henry Killigrew, eſg. Plaintiff, and the faid Thomas 


Ellis and Mary his wife deforceants, of the ſaid advowſon, 


whereof a plea of covenant had been ſummoned between them in 


the ſame court, namely that the ſaid Thomas Ellis and Mary his 


wife, acknowledged the faid advowſon to be the right of the 
ſaid Henry Killigreu, as the ſame which the ſaid Henry Killigrew, 
had of the gift of the ſaid Thomas Ellis and Mary his wife, and 
they remitted and quit claimed the ſame from the ſaid Thomas 


Ellis and Mary his wife and their heirs, to the ſaid Henry Killi- 
| grew and his heirs; and the ſaid Thomas Ellis and Mary his 


wife, granted for themſelves and the heirs of the ſaid Thomas, 


that they would warrant to the ſaid Henry Ki ligrew and his 


heirs 


373 
1790, 


ws 


TrinaLls 


The Biſhop 
of Lon vox. 


to the uſe 
of himielf In 
fee. 


A fine levied 
by T homas 
Ellis and his 
wife, 


390 


1790. 
On tt | 


TL HRBALES 


D. 
The Bilhop 
of Loxnouw. 


to the uſe of 
Henry AVlli- 
grew iu je. 


Church va- 
cant by the 
deata of 


Perkins. 


Lapſe to 
Milliam 3 


who preſent- 
ed John Fe- 
gill, 


Advowſon 
deviſed by 
Fienry K. i. 
grew, 


to Lucy his 
wile tor lite, 


Death of 
Henry KX li- 
grew without 
iſſue male. 


Lacy tenant 
tor :1te. 
Reverſion de- 
ſcended to 
the three 
Aaughtirs of 


CASES IN EASTER TERM 


heiss the ſaid advowſon, againi! them the faid Themas Ellis and 


[ary and the heiis of the laid Tm, for ever; as by the (aid 
fine remaining of record in the court of our lord the now King, of 
the Bench here, more fully appears: Which {aid fine ſo as afogk. 
ſaid, had and levied, was had and levied to the uſe of the (aid 
Henry Killigrew, and his heirs for ever; whereby the ſail Lenry 
Killigrew, became and was eiſed of and in the {41d advowſan, 
in groſs by ittelt, as of fee and right. And the taid Henry d. 


ligred being to ſeiſed thereof as aforeſaid, the ſaid vicarage af. 


terwards and in the life-time of the ſaid Ferry Killi reto, at the 
parith atoreſaid, in the ſaid county of Hertford, to wit, on the 
firſt Cay of May in the year of our Lord 1693, became vacant by 
the death of the ſaid Thomas Perkins, whereby it then and there 


belonged to the ſaid Henry Kill grew, to preſent a fit perſon to 


the ſaid vicarage ; but the ſaid vicarage continued and remained 
ſo vacant for the ſpace of one year and the half of another year, 
next after the death of the ſaid Thomas Perkins; by reaſon 
whereof, and by force of the royal prerogative, the right of pre- 
ſenting a fit perſon to the ſaid vicarage for that turn devolycd 
upon his ſaid late majeſty King William the Third, then being 
king of England; whereupon his ſaid late majeſty King Vi 
the Third, afterwards to wit, on the 29th day of arch, in the 
year of our Lord 1695, preſented to the ſaid vicarage J 
Fthergill his clerk, who on that preſentation was admitted, in- 
ſtituted, and inducted into the fame in the time ef his ſaid late 


majeſty King William the Third, and became incumbent there- 


of; and the ſaid Jon Fothergil, ſo being ſuch incumbent, and 
the ſaid Henry Killigrew being ſo ſeiſed of the ſaid advowlon, 
afterwards to wit, on the 8th day of December, in the year of 
our Lord 1704, at the pariſh aforeſaid, in the faid county of 
Her t/ord, he the ſaid Henry Killig. ew, made his laſt will and 
teſtament in writing executed and atteſted ſo as to pals his real 
eſtate, and thereby deviſed the ſaid advowſon to Lucy Killivrew 
his wife for her life, and afterwards to wit, on the 20th day 
of December, in the year of our Lord 1712, at the pariſh afore- 
ſaid, in the ſaid county of Hertfird, died ſeiſcd of the ſaid ad- 
vow ſon as aforeſaid, without leaving iſſue male of his body; up- 
on whoſe death the ſaid Lucy by virtue of the ſaid laſt mentioned 
deviſe, became and was ſeiſed of the ſaid advow ſon, in groſs by it- 
ſelf as of freehold and right for her lite; and the reverſion therc- 
of then deſcended and came to the three daughters of the {aid 


Henry Rilligreu, to wit, to Lucy Kiliigrew the eldeſt daughter, 
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Mary Rilligrew the ſecond daughter, and Judith Killigret the 
voungeſt daughter of the ſaid Henry Killigrew, as the daugh- 
ters and co-heirs of the ſaid Henry Killigrew ; whereby the {aid 
Lucy, Mary, and Juditb, the daughters, then and there became 
and were ſeiſed of the ſaid reverſion of the ſaid advowſon, in 
groſs by itſelf as of fee and right, in coparcenary : and the faid 
Lucy Killigrew the mother being ſo ſeiſed of the ſaid advow- 
{on for her life, and the reverſion thereof belonging to the ſaid 
Lucy, Mary, and Juditb the daughters of the ſaid Henry Killi- 
grew, and their heirs 10 form aforeſaid, the ſaid Mary after- 
wards to wit, on the 3d day of February, in the year of our 
Lord 1726, at the parith aforeſaid, took to hu and Edward 
Barker, elq. the late grandfather of the ſaid Edward Barker, the 
now Defendant ; whereby the ſaid Edward Barker the grand- 
father, and the ſaid Mary, in right of the ſaid Mary, became 
and were ſeiſed of and in the faid reverſion of the ſaid Mary, of 
and in her ſaid one third part of the fail advowſon, in groſs by 
itlelf, as of fee and right; and being ſo thereof ſeiſed, and the 
ſaid Lucy Killigrew the mother, being fo ſeiſed of the whole of 
the laid advowlun, in groſs by itſelf, as of freehold and right for 
her life, the ſaid vicarage afterwards and in the life-time of the 
ſaid Lucy Killigrew the mother, to wit, on the firſt day of 
Oclober, in the year of our Lord 1728, became vacant by the 
death of the ſaid John Fothergill; whereby it then and there be- 
longed to the ſaid Lucy Kiligrew the mother to preſent a fit 
perſon to the {aid vicarage, but one Caleb Lomax, eſq. then and 
there uſurping upon the title of the faid Lucy K:iligrew the 
mother, preſented one John Romney his clerk to the faid vicarage 
ſo being vacant, who on that preſentation was admitted, in- 
ſtituted, and inducted into the ſame, in the time of his late 
maj-ity Ceo ge the Second, late king of Great Britain, and be- 
came incumbent thereof: and the ſaid John Romney fo being 
ſuch incumbent, and the ſaid Lucy Killizrew the mother ſo be- 
ing ſeiſed of the {aid advowlon for her life, afterwards to wit, on 
the 10th day of Seplember, in the year of our Lord 1729, at the 
pariſh aforeſaid, in the ſaid county of Hertford, the ſaid Lucy 
Killigrew the mother, died ſo ſeiſed of ſuch her ſaid eſtate, upon 
whole death one James Cook, who had then lately intermarried 
wich the ſaid Lucy the daughter, the eldeſt of the ſaid three 
daughters of the ſaid Henry Killigreu, became and was ſeiſed in 
right of the ſaid Lucy, of and in one third part of the 
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ſaid advowlon, and the faid Edward Barker the grandfather 
, 


and Mary his wile, in right of the ſaid Mary, became 
and were fciſed oi and in one other third part of the 
ſaid advowſon, and the faid Juditb Kiligrew, became ang 
was ſeiſed of, and in the other third part of the ſaid ad- 
vowſon; and the ſaid on Romney ſo being incumbent as 
aforeſaid, the faid vicarage afterwards to wit, on the $th day 
of Tune in the year of our Lord 17 o, became vacant by (he 
reſignation of the ſaid John Romney, which ſaid avoidance, was 
the firſt and next avoidance of the ſaid vicarage after the death 
of the ſaid Lucy Killigrew the mother; and becauſe the (aid 
James Cook, Edward Barker the grandfather, and Mary his 
wife, and Judith, did not then and there agree among them. 
ſelves, to preſent jointly a fit perſon to the ſaid vicarage, it then 
and there belonged to the ſaid James Cook to preſent a fit per. 


ſon to the ſaid vicarage, but his ſaid late majeſty king George the 


2d. uſurping-upon the ſaid James Cook, preſented the ſaid John 
Romney to the ſaid vicarage ſo being vacant, in the turn of the 
ſaid James Cor, who on that preſentation was admitted, inſti. 


tuted, and inducted into the ſame, in the time of his (aid late 


majeſty king George the ad, and became incumbent thereof: 
and the faid J Romney ſo being ſuch incumbent, and the ſaid 
Judith being ſo ſeiſed of her ſaid third part of and in the ſaid 
adyowſon as atoreiaid, the ſaid Judith afterwards, to wit, on the 
1oth day of ay, in the year of our Lord 1731, at the pariſh 
aforeſaid, in the ſaid county of Hertford, made her laſt will and 
teſtament in writing, executed and atteſted ſo as to paſs her real 
eſtate, and thereby deviſed her ſaid one third part of and in the 
ſaid advowſon, (among other things) unto Sir PHilip Butler, 
bart. and Thomas Bruce, eſq; and their heirs, upon truſt that 
they ſhould diſpoſe of the rents and profits thereof, during the 


life of the ſaid Mary Barker, to ſuch perſons and uſes as ſhe 


ſhould notwithſtanding her coverture appoint, excluſive of her 
then, or any after taken huſband, and after her deceaſe, in truſt 
for Edward Parker the father of the ſaid Edward Barker, the 
now Defendant, and ſon of the ſaid Edward Barker, the grand— 
father, and Mary his wife, and the heirs of his body lawtiuliy 
to be begotten, with divers remainders over in default of ifive 
of the ſaid Edward Barker the father, in the ſaid will mentioned, 
and afterwards, to wit, on the 18th day of June, in the year of 


our Lord 1731, at the pariſh aforeſaid, in the faid county of 


Hertford, the faid Judith died ſo ſeiſed of and in her ſaid 
third 
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IN THE THIRTIETH YEAR OF GEORGE III. 


third part of the ſaid advowſon, without revoking or altering 
ber ſaid will; upon wheſe death the faid Sir FHilip Butler aud 
Thomas Bruce, bv virtue of the faid deviſe, became ſeiſed of the 
ſaid Judith's third part of the ſaid advowlon, during the life of 
the ſaid Mary Barker, on the truſts aforeſaid, the ſaid immediate 
remainder thereof, and the ſeveral other remainders thereof re- 
ſpedively belonging, as in the {aid will of the ſaid Fudith is for 
that purpoſe limited and appointed: and the ſaid Sir P4/i» and 
Tomas Bruce, being ſo ſeiſed thereof as aforeſaid, the ſaid Mary 
afterwards, to wit, on the 1ſt day of May, in the year of our 
Lord 1734, at the pariſh aforeſaid, in the ſaid county of Hert- 


ford, died, leaving iſſue by her faid huſband, the ſaid Edward 


Barker the father, who was her only ſon, and on her death, 
her ſaid hut and the ſaid Edward Bork x the grandfather, held 
himſelf in of the third part of the ſaid advowſon, (the reverſion 


whereof originally deſcended to the ſaid Mary from her ſaid 


father Henry Killtgrew,) and became ſeiſed thereof for his life, 
as tenant by the law of England, and the reverſion thereof then 
and there deſcended and came to the ſaid Edward Barker the 
father, as ſon and heir of the ſaid Mary: and the ſaid Edward 
Barker the father, then and there alſo became by force of the 
{aid will of the ſaid Judith, ſeiſed of the one third part of the 
laid advowlon, which was the ſaid Zudith's, in groſs, by itſelf, 
to him and the heirs of his body; and afterwards, to wit, on 
the iſt day of November in the year of our Lord 1747, the ſaid 
vicarage became vacant by the death of the faid Fohn Romney, 
which ſaid avoidance was the ſecond avoidance of the ſaid vi— 
carage, after the death of the ſaid Lucy K7ligrew the mother; 
aud the ſaid Edward Barker the grandfather afterwards, and 
during the vacancy of the ſaid vicarage, to wit, on the 28th day 
of November, in the year laſt aforeſaid, at the parith aforeſaid, 

in the ſaid county of Hertford, dicd ſo ſeiſcd of the laid third 
part of the ſaid advowſon, (the reverſion whereof expectant as 
aforeſaid, deſcended from the ſaid Henry Rilligrew, to the ſaid 
Harp as aforeſaid,) having firit duly made bis laſt will and 
telament in writing, and appointed Edward Radcliffe, Arthur 
Radcliffe, and Yam Whitechurch the younger executors thereof; 

upon whole death the ſaid Edward Barker the father became 
ſeiſed of the fame one third part of ihe ſaid advowſon; and be- 
ing { ſeiſed thereof, and being ſo allo ſciled in form aforeſaid of 


the ſaid other third part of the ſaid advowſon, which was the 


laid Fugith's, and the ſaid vicarage being ſo vacant, it then 
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CASES IN EASTER TERM 


and there belonged to the ſaid executors of the ſaid Edward 
Bark:r the grandfather, to preſent to the ſaid vicarage, but one 
Caleb Lomax uſurping on the ſaid executors, preſented the ſaid 
Daniel Bellamy, in the ſaid declaration cf the ſaid J/l;am 
Thrale, Jobn Cowper, and Villiam Lawrence mentioned, his 
clerk to the ſaid vicarage ſo being vacant as aforeſaid ; who 
on that preſentation was admitted, inſtituted, and inducted into 
the ſame, in the time of his ſaid late majeſty king George 7he 
2d., and became incumbent thereof, in manner and form a; 
the ſaid //liam Thrale, Jobn Cowper, and William Lawrence 
have in their ſaid declaration above alledged; and the ſaid 
Daniel fo being ſuch incumbent, afterwards, to wit, on the 
19th day of April in the year of our Lord 1751, at the pariſh 
aforetaid, in the ſaid county of Hertford, by a certain indenture 
then and there made between the ſaid Edward Barker, the father, 
of the one part; and one 7o/eph Pickering, gent. of the other 
part, (one part of which ſaid laſt mentioned indenture, ſealed 
with the ſeal of the ſaid Edward Barker the father, the fad 
Edward Barker the now Detendant brings here into Court, 
the date whereof is the day and year laſt aforeſaid, the faid 
Edward Parker, the father, for the conſideration of a certain 
ſum of money therein mentioned to be paid to him by the 
ſaid Joſeph Fickering, did bargain and fell to the faid 7ojepb 
Pickering, the two third parts of the ſaid advowlon, which 
were of the ſaid Mary and Judith, to have and to hold the 
ſame, unto the ſaid Joſeph Pickering, from the day of the date of 
that indenture, for one year from thence next enſuing, as by the 
ſame indenture more fully appears; by virtue wherect the faid 
Joſeph Pickering became poliefled of thoie two third parts of 
the ſaid advowſon for that term, and being fo poſſeſſed thereof, 
and the reverſionthereof belonging to the ſaid Edward Barker the 
father, afterwards to wit, on the 2oth day of the fame month of 
April, in the year of our Lord 1/51, at the pariſh aforeſaid, in 
the ſaid county of Hertford, by a c:rtain indenture then and there 
made between the ſaid Edward Bar/er, the father, of the firſt 
part; the ſaid Jo/eph Pickering of the ſecond part; and one 
Joſeph Warner of the third part; (one part of which ſaid laſt 


mentioned indenture ſealed with che ſeal of the ſaid Edward Bar— 


ker the father, the ſaid Edward Barker the now Defendant 
brings here into Court, (the date whereof is the day and year 
laſt aforeſaid) the ſaid Edward Barker the father granted 
to the ſaid Joſeph Pickering and his heirs, the ſame two third 

I parts 


* 


þ ** * 7 A 7 = * * _ 
$4 * 2 BEE n wt 
. m ] AAA SSRIs 5 


TSP Wy 


W 


* 


9 * 
8 * % y "4 
Rr 


* 12 * 22 * —— 2 * 4 : FE GOT "Y — * 
C 


. * * 1 — * K Q * i 3 FR Rs ** ** 
ang 1 == "> e = þ i? r , - 05 En 
S II OG ene 4 0 n p 7 2 A F ad 
* 8 N 2 r * l 


6 * os 2 a 0 * * * * m_ q * 2 * * 8 * 
PROT El EI I AED MP Re BEAT" 52 


6 


ä 


* 5 * ** * 
* E 7 
* * TOW" 


IN THE THIRTIETH YEAR OF GEORGE III. 


arts of the ſaid advowſon, To have and to hold the ſame 
unto the ſaid Fojeph Pickering and his heirs, as by the ſaid laſt 
mentioned indenture more fully appears; by virtue of which ſaid 
laſt mentioned indenture, the laid 7 o/eph Pickering became and 
was ſeiſed of thoſe two third parts of the faid advowſon in groſs, 
as of fee and right; and the ſaid Fo/eph Pickering being ſo ſeiſed 
thereof, the ſaid Fo/eph Warner, afterwards, to Wit, in fifteen 
days of Faſter, in Eaſter term in the 24th year of the reign of 
his ſaid late majeſty king George the 2d., in the court of his 
ſaid late majeſty of the bench, impleaded the ſaid Foſeph Pick- 
ering, in a plea of land, of thoſe two third parts of the ſaid ad- 
vowſon, by a certain other writ of his ſaid late majeſty king 
George the 2d, of entry ſur diſſeiſin eu le peſt, then returnable in 
the ſame court, and duly returned ; and the faid he Warner 
then duly appearing in the ſaid court, the ſaid 7oſiph Pickering 
in the court of his ſaid late majeſty king George the 2d of the 
bench at Yeftmi:fler, at the return of the faid writ, came and 
vouched thereof to warranty, the ſaid Edward Barker the 
father, who was then preſent in the ſame court, in his proper 
perſon, and freely then and there warranted to the ſaid Fo/eph 
Ficlering, the ſaid two third parts of the ſaid advowſon, and 
vouched thereof to warranty Edmund Wilſon who was then and 
there likewiſe preſent in the ſame court, in his proper perſon, 
and freely warranted to the ſaid Edward Barker the father, the 
ſaid two third parts of the ſaid advowlſun, and thereupon in the 
lame court before Sir 7% Willes, knight, and his companions, 
then juſtices of his ſaid late majeſty king George the 2d. of the 
bench aforeſaid, in the ſame Eaſter term, ſuch proceedings were 
bad upon the ſaid laſt mentioned writ, that it was conſidered 
by the ſame court, that the faid John Warner ſhould recover 
his ſeilin againſt the ſaid Jo/2ph Pickering of the ſame two third 
parts of the ſaid advowſon, and that the ſaid Joſeph Pickering 
ſhould have of the land of the ſaid Edward Barker, the father, 
to the value, &c.: and that the ſaid Edward Barker, the father, 
ſhould have of the land of the ſaid Edmund Wilſon, to the value, 
Sc. and that the ſaid Edmund JViljon ſhould be in mercy, &c. 
Vhereupon the ſaid Joſeph Warner prayed the writ of his ſaid 
late majeſty king George the 2d, to be directed to the then 
theriff of the ſaid county of Herford, returnable immediately, 
to cauſe full ſeiſin of the ſame two third parts of the ſaid ad- 
vow ſon to be delivered to him; which writ was granted to him 
returnable in the fame court; and the ſaid ſheriff afterwards 
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in the ſame term returned that he delivered ſeiſin thereof to tha 
ſaid Tojeph Warner, as by the ſaid laſt mentioned writ he waz 
commanded; as by the record of the ſaid judgment and pro- 
ceedings in the ſaid court of our ſaid lord the now king of the 
bench here remaining, it more fully appears: which ſaid re. 
covery in form aforeſaid had, was had to the uſe of the ſaid 
Edward Barker the father, and his heirs; by virtue of which 
ſaid recovery, the ſaid Edward Parker, the father, became ang 
was ſeiſed of the ſame two third parts of the ſaid advowlon, in 
groſs, by itſelf, as of fee and right: And being ſo ſeiſed there. 
of, the ſaid Edward Barker the father, afterwards, to wit on 
the 11t day of Odlober, in the year of our Lord 1751, at the 
pariſh aforeſaid, in the ſaid county of Herzford, by a certain other 
indenture then and there made between the ſaid Edward Barker, 
the father, of the one part, and Windmills Crompton, eſq; and 
FamesWhitechurch, eſq; &c. of the other part, (one part of which 
ſaid laſt mentioned indenture, ſealed with the ſeal of the ſaid Fg. 
ward Barker, the father, the ſaid Edward Barker, the now De— 
fendant brings here into court, the date whereof is the day and 
year laſt aforeſaid) for and in conſideration of a certain ſum of 
money therein mentioned to be paid to him by the ſaid Mind- 
mills, and James Whitechurch, bargained and ſold the ſame two 


third parts of the ſaid advowſon to the ſaid J/indmills and James 


Whitechurch, to have and to hold the fame unto the ſaid //7namill;, 


and the ſaid James Wbitechurch, from the day next before the day 


of the date of the ſaid laſt mentioned indenture, for one year from 
thence next enſuing, as by the ſaid indenture more fully appears ; 
by virtue whereof the ſaid Y/indmills and Fames I bitechurch, 
became poſſeſſed of thoſe two third parts of the ſaid advowlon 
for that term; and being ſo poſſeſſed thereof, and the further 
reverſion thereof belonging to the ſaid Edward Barker the 
father, the ſaid Edward Barker the father, afterwards, to wit, 
on the 2d day of October, in the ſaid year of our Lord 1751, at 
the pariſh aforeſaid in the ſaid county of Hertford, by a certain 
other indenture then and there made between the ſaid Edward 
Barker the father, and Anne his wife, of the firſt part, the 


ſaid James Cook of the ſecond part; and the ſaid //7ngmills and 


James Whitechurch of the third part; (one part of which uid 
laſt mentioned indenture ſealed with the ſeal of the faid Edward 
Barker the father the ſaid Edward Barker the now Defendant 
brings here into court, the date whereof is the day and year laſt 


aforeſaid) for the conſideration therein mentioned, granted to 
the 
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IN THE THIRTIETH YEAR ON GEORGE III. 


the ſaid Windmills and James Whitechur ch, the ſame two third 

arts of the ſaid advowſon, To have and to hold the ſame unto 
the ſaid Windmills and James Whitechu ch, and their heirs, to 
the uſe of the ſaid Edward Barker the father, for the term of 
his life, and from and after the determination of that eſtate, to 
the uſe of the ſaid Windmil's and James Ii bitechurch and their 
heirs during the life of the ſaid Edward Barker the father, to 
ſupport the contingent remainders therein after limited, and to 
preſerve the ſame from being defeated and deſtroyed, and from 
and after the death of the ſaid Edward Parker the father, to 
the uſe of the faid Anne Barker, for her life, and from and 
and after the death of the ſaid Anne Barker, to the uſe of all and 
every the children of the ſaid Edward Barker, the father, and 
the ſaid Anne, or any one or more of ſuch children, in ſuch 
parts, ſhares, and proportions, and for ſuch eſtate and eſtates, 
and ſubject to ſuch proviſoes, conditions, and limitations, and 
in ſuch manner and form, as the ſaid Edward Barker the fa- 
ther, by any writing or writings under his hand and ſeal duly 
executed in the preſence of two witneſfes, or by his laſt will 
and teſtament in writing duly executed and atteſted, ſhould di- 
ret and appoint, and for default of ſuch direction and appoint- 
ment, to certain uſes in the ſaid laſt mentioned indenture men- 
tioned; as by the fame indenture more fully appears: By virtue 
of which ſaid laſt mentioned indenture, the ſaid Edward Barker 
the father, became ſeiſed of the ſame two third parts of the ſaid 
advowſon in groſs by itſelf as of freehold and right for his life, 
the ſeveral remainders and reverſions thereof reſpectively be- 
longing as in the ſaid laſt mentioned indenture is for that pur- 


pole limited and declared; And the ſaid Edward Barker the fa- 


ther being ſo ſeiſed thereof, and the ſeveral remainders and 
reverſion thereof reſpectively belonging as aforeſaid, the ſaid 
Edward Parker the father afterwards to wit, on the 2oth day 
of Tune in the year of our Lord 1759 at the parith aforeſaid, in 
the county of Hertford, by a certain indenture then and there 
made between the ſaid Edward Barker the father, under the 
hand and ſeal of the faid Edward Barber the father, and duly 
executed by the ſaid Edward Barker the father in the preſence 
of two witneſſes of the one part, and one Henry Barker, eſq; 
of the other part, (one part of which ſaid laſt mentioned inden- 
ture ſealed with the ſeal of the ſaid Edward Barker the fa- 
ther, the faid Edward Barker the now Defendant brings here 
into court, the day whereof is the day and year laſt aforeſaid) 
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for the conſiderations therein mentioned, did direct and ap. 
point the ſame two third parts of the ſaid advowſon from 
and after the ſeveral deceaſes of the ſaid Edward Bales 
the father and Anne his wife, unto the faid Edward Barker 
the now Defendant and his heirs, to hold the ſame from and 
immediately after the death of the ſaid Edward Barker the fa— 
ther, and the ſaid Anne and the ſurvivor of them, unto the 
ſaid Edward Barker, the now defendant and his heirs ; as by 
the ſame indenture more fully appears: by virtue of which aid 
laſt mentioned indenture, the ſaid Edward Barker the now De— 
fendant became ſeiſed of the reverſion of the ſame two third 
parts of the ſaid ad vowſon, in groſs by itſeif, as of fee and right; 
and the ſaid Edward Barker the now Defendant being fo ſeiſed 
thereof, the ſaid Edward Barker the father, afterwards to wit, 


on the firſt day of January, in the year of our Lord 1761, at the 


pariſh aforeſaid, in the ſaid county of Hertford, died lo ſeiſed of 
the ſame two third parts of the ſaid advowſon, upon whole death 
the ſaid Anne Barker became ſeiſed of the ſame two third parts 
of the ſaid advowlion, in groſs by itſelf, as of freehold and right 
for her life; and the ſaid Anne Barker being ſo ſeiſed thereof, 
and the ſaid Edward Barter the now Defendant being fo ſeiſed ct 
the reverſion thereof as afcreſaid, afterwards to wit on the 
27th day of January, in the year of our Lord 1779, by a cer- 
tain indenture then and there made between the ſaid Anne of 
the one part, and the Rev. Join Lockman, D. D. of the other 
part, (one part of which ſaid laſt mentioned indenture, ſealed 
with the ſeal of the ſaid Anne Barker, the ſaid Edward Bar- 
ker the now Defendant brings here into court, the date whereof 
is the day and year laſt aforeſaid,) the ſaid Anne Barker fora 
certain ſum of money therein mentioned to be paid to her by 
the ſaid John Lockman, did grant, bargain, and ſell the ſame two 
third parts of the ſaid advowlon, unto the ſaid 7% Lockman, 
to have and to hold the ſame unto the ſaid John Lockman, from 
the day next before the day of the date of that indenture, for one 
year from thence next enſuing, as by the ſame indenture more 
fully appears; by virtue whereof the ſaid John Lockman became 
poſſeſſed of the ſaid two third parts of the ſaid advowſon for 
that term; and the ſaid John Lockman being ſo poſſeſſed there- 
of, the ſaid Anne afterwards to wit, on the 28th day of January, 
in the year of our Lord 1779, at the pariſh aforeſaid in the 
county of Hertford, by a certain other indenture then and there 


made between the ſaid Anne of the firlt part, the ſaid Edward 
Barier, 
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IN THE THIRTIETH YEAR OF GEORGE 111. 


Barker, the now Defendant of the ſecond part, and the ſaid 7,47 
Lockmyn ot the third part, (one part of which ſæid laſt mentioned 
indenture ſealed with the ſeal of the ſaid Anne Barker, the laid 
Edward Barker the now Defendant brings here into court, the 
date whereof is the day and year laſt aforeſaid,) for the conſi- 


d derations therein mentioned, granted the ſame two third parts 
a of the ſaid advowſon to the faid John Lockman and his heirs, to 
1 have and to hold the ſame unto the ſaid John Lockman and his 
y heics, in truſt for the ſaid Edward Barker, the now Defendant 
id and his heirs, as by that indenture more fully appears ; by virtue 
e- whereof the ſaid Edward Barker the now Defendant, became 
rd and was ſeiſed of and in the ſaid two third parts of the ſaid ad- 
t; vowſon, in groſs by itſelf, as of fee and right: And the ſaid 
ed Eduard Barker the now Defendant, being ſo ſeiſed thereof, the 
t, ſaid vicarage became vacant by the death of the ſaid Daniel 
ne 3 Bellamy, as the ſaid William Thrale, John Cowper, and William 
of g Lawrence, have in their ſaid declaration above alledged, which 
th faid avoidance is the third avoidance of the ſaid vicarage after 
ts the death of the ſaid Lucy Killigre the mother; whereupon it 
ht blen and there belonged, and till belongs to the ſaid Edward 
f, Barter the now Defendant, to preſent a fit perſon to the ſaid 
cf Z vicarage ; and this the ſaid Edward Barker the now Defendant is 
he | ready to verify, wherefore he prays judgment if the ſaid William 
r- E Thrale, John Cowper, and William Lawrence, ought to have or 
of © maintain their ſaid action againſt him, together with his damages, 
er © according to the form of the ſtatutes in that caſe made and pro- 
ed © vided, and a writ to the biſhop, Cc.“ 

1 | The ſecond plea of Edward Barker the Defendant; was the 
of ſame as the firſt, till it came to the deviſe of Henry Killigre w, 
ra which was thus ſtated ; “and thereby deviſed the ſaid advowſon 


to Lucy Kilkgrew his then wife for her life, and from and after 
her deceaſe, he deviſed the ſame to the heir male of him the 
laid Henry Killigrew, upon the body of the faid Lucy Killigrew, 
begotten or to be begotten, and to his heirs and afligns, and for 
want of ſuch ifſue, to all and every the daughter and daughters 
of the ſaid Henry Killigrew, upon the body of the ſaid Lucy be- 
gotten or to be begotten, and to her or their heir or heirs and 
aſſigns for ever, as tenants in common, if more than one, and 
not as joint-tenants ; and afterwards to wit, on the 20th day of 
December, in the year of our Lord 1712, at the pariſh aforeſaid, 
in the ſaid county of Hertford, died fo ſeiſed of and in the ſaid 
advowſon, without leaving iſſue male of his body, and leaving 


the ſaid Lucy Killigrew, and three daughters of him the ſaid 
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Henry Killigrew, begotten on the body of the ſame Lucy, to 
wit, Lucy Kiliigrew, Mary, and Judith him ſurviving, upon 
whoſe death the ſaid Lucy Killigre the mother, by virtue of 
the 1aid laſt mentioned deviſe, became and was leifcd of the ſaid 
advowlon, in groſs by itſelf, as of freehold and right, for the 
term of her life, the remainder thereof belonging to the {aig 
Lucy Killigreww the daughter, Mary, and Fudith ; and the ſaid 
Lucy Killigrew the mother, being ſo ſciſed of the ſaid advowſon, 
for the term of her life as aforeſaid, and the remainder thereof 
belonging to the ſaid Lucy, Mary, and Fudith the daughters 
and their heirs in form aforeſaid, and the ſaid John Fothergill ſo 
being incumbent of the ſaid vicarage, afterwards to wit, on the 
28th day of Auguft, in the year of our Lord 1716, at the pariſh 
aforeſaid, in the 1aid county of Hertford, by a certain indenture 
of five parts, then and there made between one James Ceof, 
eſq. of the firſt part, the ſaid Lucy Killigrew the mother of the 
ſecond pa. t, the ſaid Lucy Killigrew the daughter of the third 
part, Martin Kulltgrew, eiq. and Samuel Diggle, gent. of the 
fourth part, and Milliam Grimſlon, eſq. and Fames Fennings, eſg. 
of the fifth part, (one part of which ſaid laſt mentioned inden— 
ture, ſealed with the ſeveral ſeals of the ſaid Lucy the mother, 
and Lucy the daughter, the ſaid Edward Harker the now De- 
fendant brings here into court, the date whereof is the dey and 
year laſt aforeſaid,) they the ſaid Lucy Killigrew the mother, and 
Lucy Killigrew the daughter, for and in conſideration of a mar- 
riage intended then ſhortly to be had and ſolemnized between 
the ſaid James Cook, and the faid Lucy Killiigrew the daughter, 
and for and in conſideration of a certain tum of money by the 
ſaid William Grimſton, and James Jennings, to the ſaid Lucy 
Killigrew the mother and Lucy Killigrew the daughter, in hand 
paid, did, and each of them did grant the one third part of the 
ſaid advowſon, (the remainder whereof expectant on the ſaid 
life eſtate of the ſaid Lucy Kill greuw the mother, belonged to 
the ſaid Lucy Killigrew the daughter as aforeſaid,) unto the 
ſaid William Grimſton, and James Jennings and their heirs, to 
hold the ſame unto the ſaid William Grimſtone, and James J en- 
nings, and their heirs, to the ſeveral uſes hereafter mentioned, 
(that is to ſay,) to the uſe of the ſaid Lucy Ki/ligrew the mother 
for life, and from and after her deceaſe, to the uſe of the ſaid 
James Cook for life without impeachment of waſte, and from 
and after the deceaſe of the ſaid James Cook, to the uſe of the 


ſaid Lucy Killigrew the daughter for her life, and immediately 
from 
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from and after the determination of the ſaid eſtates, to the uſe 
of the ſaid William Grimſ/ton, and Fames Jennings, ani their heirs, 
for and during the lives of the faid James C:9k, and Lucy Kili. 
grew the daughter, and the longer liver of them, to ſupport the 
contingent remainders therein after limited, and to preſerve the 
ſame from being defeated and deſtroved ; and from and after the 
deceaſe of the ſurvivor of them, the ſid James Cook, and Lucy 
Killigrew the daughter, to the uſe and behoof of the ſons and 
daughters of the ſaid James Cook, on the body of the ſaid Lucy 


Killigrew the daughter lawfully to be begotten, in ſuch ſucceſſion, 


and for ſuch eſtates, as in the faid indenture is for that purpoſe 
limited; and for default of ſuch iſſue to the uſe and behoof of 
the ſaid James Cook and his heirs, as by the faid laſt men- 
tioned indenture more fully appears: And the ſaid Edward 
Barker the now Defendant further ſaith, that the ſaid 
intended marriage between the ſaid James Cook, and the ſaid 
Lucy the daughter, afterwards to wit, on the 2gth day of 
Auguſt, in the year of our Lord 3710, at the pariſh aforeſaid, 
in the ſaid county of Hertford, took eſfect, and that by virtue 
of the ſaid indenture, the ſaid Lucy Kligrew the mother, be- 
came ſeiſed in groſs by itſelf, as of freehold and right, for the 
term of her life, of and in the fame one third port of the ſaid 
advowlſon, the ſeveral remainders and reverſion thereof reſpec= 
tively belonging as in the ſaid laſt mentioned indenture is for that 
purpole limited and declared; and being ſo thereof ſciſed, and 
the ſeveral remainders and reverſion thereof reſpectively be- 
longing as aforeſaid, and the ſaid Lucy Killigrew the mo- 
ther, being alſo ſo ſeiſed of the ſaid other two third parts, of 
the ſaid advow ſon as aforeſaid, and the ſaid Mary, and Judith, 
being fo reſpectively ſeiſed of and in their faid reſpective re- 
mainders of their ſaid reſpective third parts of the ſaid advowſon 
as aforeſaid, the ſaid Mary, afterwards to wit, on the 3d day of 
February, in the year of our Lord 1726, at the pariſh aforeſaid, 
in the ſaid county of Hertford, took to huſband the ſaid Fg- 
ward Barker the grandfather, whereby the ſaid Edward Barker 
the grandfather, and Mary his wife, in right of the ſaid Mary, 
became and were ſeiſed in groſs by itſelf, as of fee and right, of 
and in the ſaid remainder of the ſaid Mary, of and in the ſaid one 
third part, which was the ſaid Mary's; and being fo ſeiſed 
thereof, and the ſaid Lucy the mother, being fo ſeiſed of the 
whole of the ſaid advowſon as aforeſaid, the ſaid vicarage after- 
wards and in the life-time of the ſaid Lucy the mother, to wit, 
on the firſt day of October, in the year of our Lord 1728, at the 
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pariſh aforeſaid, became vacant by the death of the ſaid n 
Fothergill; whereupon it then and there belonged to the ſaid 
Lucy Killigrew the mother to preſent to the ſaid vicarage ſo 
being vacant; but one Caleb Lomax, uſurping on the tiile of the 
faid Lucy Killigrew the mother to the ſaid advowſon, preſented 
one Jobn Romney his clerk, to the ſaid vicarage ſo being vacant, 
who on that preſentation was admitted, inſtituted, and inducted 


into the ſame, in the time of his ſaid late?majeſty king George the 


Second, and became incumbent thereof: and the aid Fobn 
Romney ſo being ſuch incumbent, and the ſaid Lucy Killigrey 
the mother, ſo being ſeiſed of the ſaid advowſon as aforeſaid, 
the ſaid Lucy the mother, afterwards to wit, on the 10th day 


of September, in the year of our Lord 1729, at the pariſh afore. 


ſaid, died fo ſeiſed of the ſaid advowſon, upon whoſe death the 
ſaid James Cook became ſeiſed in groſs by itſelf, as of freehold 
and right for his life, of one third part of the ſaid advowſon, 
and the ſaid Edward Barker the grandfather, and Mary his wife, 
in right of the ſaid Mary, became and were ſeiſed in groſs by 
itſelf, as of fee and right, of one other third part of the (aid ad- 
vowſon, and the ſaid Judith Kilkgrew became ſeiſed in groſs by 


itſelf, as of fee and right, of the other one third part of the ſaid 


advowſon ; and being ſo reſpectively ſeiſed, and the ſaid Joy 
Romney ſo being incumbent as aforeſaid, the ſaid vicarage after- 
wards to wit, on the 28th day of June, in the year of our Lord 
1730, became vacant by the refignation of the faid Jo Romney, 
whereupon it then and there belonged to the ſaid James Cook, Ed- 
ward Barker the grandfather and Mary his wife in right of the ſaid 


Mary, and Fudith, to preſenta fit perſon to the ſaid vicarage being 


ſo vacant, but his ſaid late majeſty king George the Second, uſurp- 
ing upon the title of the ſaid James Cook, Edward Barker the 
grandfather and Mary his wife, and Fudith Killigrew, preſent- 
ed the ſaid John Romney to the ſaid vicarage ſo being vacant, 
who on that preſentation was admitted, inſtituted, and inducted 
into the ſame in the time of his ſaid late majeſty king George the 
Second, and became incumbent thereof, &c.” 

The remaining part of this plea, was nearly the ſame as the 
firſt, the only variation arifing from the daughters of Henry 
Killigrew being ſtated to be tenants in common. 

The third plea was alſo ſimilar to the firſt; it ſtated a deſcent 
of the advowſon to the daughters of Henry Killigrew in copar- 
cenary, and alſo that on the reſignation of Romney, James Cool, 
Edward Barker the grandfather, and Judith Killigrew, did not 
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out this that the ſaid Caleb Lomax the father, in the ſaid declara- 
tion of the ſaid Villiam Thrale, Fobn Cowper, and William 
Lawrence, mentioned deceaſed, was in his life-time ſeiſed of the 
ſaid advowſon of the ſaid vicarage in manner and form as the ſaid 


William Thrale, John Couper, and William Lawrence, have in 


their ſaid declaration above alledged, and this the faid Edward 


Barker, is ready to verify, &c,” 

The fourth plea was alſo the ſame as the firſt, as far as the 
reſignation of Romney, but went on as follows; „which ſaid 
reſignation was fraudulently made by the ſaid John Romney, 
without any notice given by the ſaid 70% Romney thereof to the 
ſaid James Cook and Lucy his wife, Edward Barker the grand= 
father and Mary his wife, and Judith Killizrew, or to any of 
them in that behalf; and thereupon his ſaid late majeſty king 
George the Second, uſurping upon the ſaid James Cook and Lucy 
his wife, Edward Barker the grandfather and Mary his wife, 
and Judith, before they or any of them had notice of the ſaid 
vacancy, preſented the ſaid Fobn Romney, to the faid vicarage fo 
being vacant, who on that preſentation and before the ſaid 
James Cook and Lucy his wife, Edward Barker the grandfather 
and Mary his wife, and Judith, or any of them had notice of 
the {ame vacancy, was admitted, inſtituted, and inducted into 
the ſame, in the time of his ſaid late majeſty king Georg? the 
Second, and became incumbent thereof, &c.” 

It then went on like the firſt plea, to the death of Edward 
Barker the grandfather, during the vacancy occaſioned by the 
death of Romney, his appointing executors of his will, and 
Edward Barker the father, being ſeiſed of the two third parts of 
Mary his mother, and Judit Killigrew ; after which it ſtate, 
becauſe the ſaid James Cook, Edward Barker the grandfather, 
and Edward Barker the father did not in the life-time of the 
{ud Edward Parker the grandfather, and the ſaid Tomes Cook, 
Edward Radcliffe, Arthur Radcliffe, and James IWhitechurch, 
and Edward Barker the father did not after the death of the ſaid 
Edward Barber the grandfather, after the ſaid vacancy, agree 
among themſelves to preſent joiatly a fit perſon to the ſaid vi- 
carage, it then and there belonged to the ſaid James Cool, to pre- 
lent a fit perſon to the ſaid vicarage, but one Caleb Lomas: uſurps 
ingon the ſaid James Cool, preſented the ſaid Daniel Bellamy, Ec.“ 

The remaining part of this plea was the ſame as the firlt. 

Replication and judginent in the uſual form 2gainit the biſhop 
and the clerk, 
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Replication to the firſt plea of the defendant Edward Barker, 
* That after the death of the ſaid Henry Killigrew, the ſaid 


Lucy Killigrew the mother being ſo ſeiſed of the ſaid advowſon, 


in groſs by itſelf, as of frechold and right for her life, by virtue 
of the ſaid deviſe of the ſaid Henry Killigrew, and the reverſion 
thereof belonging to the ſaid Lucy, Mary, and Judith the daugh- 
ters, as in that plea is mentioned, ſhe the ſaid Lucy Ki ligreu 
the mother, on the firſt day of January, in the year of our 
Lord 1715, at the pariſh aforeſaid, in the county aforeſaid, by 
her certain writing then and there made and ſealed with her 
ſeal, for the conſiderations therein mentioned, gave, granted, 
and conveyed to the ſaid Caleb Lomax, the grandfather of the 
ſaid Caleb Lomax the ſon, in the ſaid declaration mentioned, the 
firſt and next advowſon, donation, nomination, preſentation, 
and free diſpoſition of the ſaid vicarage of the church of Saint 
Stephens near Saint Alban's aforeſaid, whenſoever and howſo- 
ever the ſame ſhould firſt and next thereafter happen to become 
vacant; by virtue whereof the ſaid Caleb Lomax the grandfather, 
was poſſeſſed of the advowſon of the ſaid vicarage, for the fir 
and next avoidance thereof; and the ſaid Cal:b Lomax the grand- 
father being ſo poſſeſſed thereof, afterwards and during the life. 
time of the ſaid Lucy RKilligrew the mother, to wit, on the firſt day 
of October, in the year of our Lord 1728, the ſaid vicarage became 
vacant by the death of the ſaid John Folbergill, which faid 
avoidance was the firſt and next avoidance of the ſaid vicarage 
after the ſaid grant, whereupon it then and there belonged to 
the ſaid Caleb Lomax the grandfather, to preſent a fit perſon to 


the ſaid vicarage ſo being vacant, upon ſuch firſt avoidance, who 


thereupon preſented the ſaid John Romney his clerk, to the {aid 
vicarage ſo being vacant, who on that preſentation was admitted, 


inſtituted, and inducted into the ſame, in the time of peace, in 
the time of his late majeſty George the Second, late king of 


Great Britain, and became incumbent thereof; and the ſaid 
Jobn Romney ſo being ſuch incumbent, and the ſaid reverſion of 
and in the ſaid advowſon belonging to James Cook, (who had in- 
termarried with the ſaid Lucy the daughter,) and Lucy the 
daughter, in right of the ſaid Lucy the daughter, Edward Bar- 
ker the grandfather, (who had intermarried with the ſaid Mary, 
and the ſaid Mary in right of the ſaid Mary, and Judith Kills 


grew, afterwards to wit, on the 1oth day of September, in tbe 


year of our Lord 1729, at the pariſh aforeſaid, in the count) 
aforeſaid, ſhe the ſaid Lucy Killigrew the mother died ſo ſeiſed of 


the ſaid advowſon for the term of her life as aforeſaid ; up0" 
| whole 
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whoſe death the ſaid James Cook and Lucy his wife, in right 
of the ſaid Lucy, the ſaid Edward Barker the grandfather and 
Mary his wife in right of the ſaid Mary, and the ſaid Tugith 
Killigrew then and there became and were ſeiſed of the ſaid 
advowſon, in groſs by itſelf, as of fee and right in co-parcenary; 
and the ſaid John Romney fo being incumbent as aforeſaid, the 
ſaid vicarage, afterwards to wit, on the 8th day of June in the 
year of our Lord 1730, became vacant by the reſignation of the 
ſaid John Romney, which ſaid reſignation was fraudulently made 
by the ſaid John Romney without any notice given by the ſaid Je 
Romney thereof to the ſaid James Cook, and Lucy his wife, 
Edward Barker the grandfather and Mary his wife, and Judith 
Killigrew, or any, or either of them, in that behalf; and there- 
upon his ſaid late majeſty uſurping upon the ſaid James Cook 
and Lucy his wite, Edward Barker the grandfather and Mary 
his wife, and Judilh, and before they, or either of them had 
notice of the ſame vacancy of the ſaid vicarage, preſented the 
ſaid John Romney, to the ſaid vicarage ſo being vacant, who on 
that preſentation was admitted, inſtituted, and inducted into the 
fame, in the time of his ſaid late majeſty king George the Second, 
and became incumbent thereof: By reaſon of which ſaid frau- 
dulent reſignation ſo made by the ſaid Yobn Romney as aforeſaid, 
and the ſaid uſurpation of his ſaid late majeſty, the ſaid James 
Cook and Lucy his wife, Edward Barker the grandfather and 
Mary his wife, and Judith, were prevented from agreeing among 
themſelves, to preſent a fit perſon to the ſaid vicarage upon that 
vacancy, as they would otherwiſe have done; and the ſaid John 
Romney ſo being ſuch incumbent, afterwards to wit, in M:chae!- 
mas Term, in the 5th year of the reign of his late majeity king 
George the Second, late king of Great Britain, &c. in the court 
of his ſaid late majeſty, before Robert Eyre, Robert Price, Alex- 
ander Denton, and John Porteſcue, all and then his ſaid majeſty's 
Juſtices, and other faithful ſubjects of his ſaid late majeſty then 
_ preſent, a certain fine was levied between the ſaid Caleb Lomax 
the grandfather plaintiff, and the ſaid James Cooz and Lucy his 
wife, Edward Barker the grandfather and Mary his wife, and 
Judith Killizrew, deforceants, of the faid advowſon, whereof a 
plea of covenant had been ſummoned between them in the ſame 
court, namely, that the ſaid James Cook and Lucy his wife, Ed- 
ward Barker the grandfather and Mary his wife, and Judith 
Killigrew, acknowledged the ſaid advowſon to be the right of 
the ſaid Caleb Lomax the grandfather, as the ſame which the 
laid Caleb Lomax the grandfather had of the gift of the ſaid 
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James Cook and Lucy his wife, Edward Barher the grandfather 
and Mary his wife, and Judith Killigrew, and they remitted 
and quit claimed the {ame from the ſaid James Cook and Lucy 
his wife and their heirs, Edward Barker the grandfather ang 
Mary his wife and their heirs, and Judith Killigrew and her 
heirs, to the ſaid Caleb Lomax the grandfather and his heirs; 
and the ſaid James Cook and Lucy his wife, Edward Barker the 
grandfather and Mary his wife, and Judith Killigrew, granted 
for themſelves and their heirs reſpectively, that they would 
warrant to the faid Caleb Lomax the grandfather and his heirs, 
the {aid advowſon againſt them the ſaid James Cook and Lucy 
his wite, Edward Barker the grandfather and Mary his wilc, and 
Judit Kill:grew and their reſpective heirs for ever, as by the 
{aid fine remaining of record in the court of our lord the now 
king of the bench here, more fully appears: Which ſaid fine ſo 
as aforeſaid had and levied, was had and levied to the ule of the 
ſaid Caleb Lomax the grandfather and his heirs for ever; where- 
by the ſaid Caleb Lomax the grandfather, became, and was, 
ſeiſed of and in the ſaid advowſon in groſs by itſelf, as of fee 
and right: And the ſaid Caleb Lomax the grandfather, being fo 
ſciſed of the faid advowſon of the ſaid vicarage as aforeſaid, atter- 
wards died ſeiſed of his ſaid eſtate therein, upon whole death, 
the advowſon of the vicarage deſcended to Caleb Leimax the fa- 
ther of the ſaid Caleb Lomax the ſon in the ſaid declaration men- 


tioned, as the ſon and heir of the ſaid Caleb Lomax the grand- 


father; whereby the ſaid Caleb Lomax the father was ſciſed of 
the ſaid advowſon, as in groſs by itſelf, as of fee and right; and 
being ſo ſeiſed thereof, afterwards and after the death of the ſaid 
Caleb Lomax the grandfather, to wit, on the firſt day of Nc- 
vember, in the year of our Lord 1747, the ſaid vicarage became 
vacant by the death of the ſaid Je Romney, whereby it then 
and there belonged to the ſaid Caleb Lomax the father, to pre- 
ſent a fit perſon to the ſaid vicarage, and the ſaid Caleb Lemax 
the father, accordingly preſented the ſaid Daniel Bellamy his 
clerk, to the ſaid vicarage ſo being vacant, who on that preſen— 
tation was admitted, inſtituted, and inducted, into the ſame in 
the time of peace, in the time of his ſaid late majeſty king George 
the Second, and became incumbent thereof, in manner and form 
as the ſaid William Threle, John Cowper, and William Lawrence, 
have in their ſaid declaration above alledged ; Mitbout this, that 
upon the ſaid avoidance fo made by the reſignation of the ſaid John 
R:mney, it then and there belonged to the ſaid James Cock to pre- 


ſent 
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ſent a fit perſon to the ſaid vicarage, in manner and form as 
the faid Edward hath in and by his ſaid flea by bim firſt above 
pleaded in bar in that behalf alledged, &c. 

The replication to the ſecond plea was as follows ;— 

And the ſaid William Thrale, Jobn Cowper, and William Law- 
rince, as to the ſaid plea of the ſaid Edward by him ſecondly 
above pleaded in bar, ſay that they by reaton of any thing by the 
ſaid Edward in that plea above alledged, ought not to be barred 
from having and maintaining their aforeſaid action thereof againſt 
him, becauſe they ſay, that after the death of the ſaid Henry 
Killigrew without iſſue male, the reverſion of the ſaid advowſon 
expectant upon the death of the ſaid Lucy Killigrew the mother, 
deſcended upon the ſaid Lucy the daughter, Mary, and Judith, 
as daughters and co-heireſſes of the ſaid Henry Killigrew in co- 
parcenary; and the ſaid Lucy Killigrew the mother being ſo ſeiſed 
of the ſaid advowſon in groſs by itſelf as of freehold and right for 
her life, by virtue of the ſaid deviſe of the ſaid Henry Killigrew, 
and the reverſion thereof belonging to the ſaid Lucy, Mary, and 
Fudith the daughters, in co-parcenary as above mentioned, ſhe 
the ſaid Lucy Killigrew the mother on the iſt day of January in 
the year of our Lord 1715 at the pariſh aforeſaid, in the county 
aforeſaid, by her certain writing then and there made and ſealed 
with her ſeal, for the conſiderations therein mentioned, gave, 
granted, and conveyed to the ſaid Caleb Lomax the grandfather 
of the ſaid Caleb Lomax the ſon in the ſaid declaration men- 
tioned, the firſt and next advowſon, donation, nomination, pre- 
ſentation, and free diſpoſition of the ſaid vicarage of the church 
of Saint Stephen's near Saint Alban's aforeſaid, whenſoever and 
how ſoever the ſame ſhould firit and next thereafter happen to be- 
come vacant ; by virtue whereof the ſaid Caleb Lomex the grand- 
father was poſſeſſed of the advowſon of the ſaid vicarage for the 
firtt and next avoidance thereof; and the ſaid Caleb Lomax the 
grandfather being ſo poſſeſſed thereof, afterwards and during the 
life-time of the ſaid Lucy Killigrew the mother, to wit on the 
1ſt day of October in the year of our Lord 1728, the ſaid vicar- 
age became vacant by the death of the ſaid John Fothergill; 
which ſaid avoidance was the firſt and next avoidance of the ſaid 
vicarage after the ſaid grant ; whereupon it then and there be- 
longed to the ſaid Caleb Lomax the grandfather to preſent a fit 
perſon to the vicarage ſo being vacant; who thereupon preſented 
the ſaid Jobn Romney his clerk to the ſaid vicarage fo being va- 
cant, who on that preſentation was admitted, inſtituted, and in- 
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ducted into the ſame, in the time of peace, in the time of his late 


majeſty king George the 2d. late king of Great Britain, and became 


incumbent thereof; and the ſaid Johr Romney lo being ſuch in- 
cumbent, afterwards to wit, on the roth day of September in the 
year of our Lord 1729, at the pariſh aforeſaid, inthe county afore. 
ſaid, ſhe the iaid Lucy Kiligrew the mother died, ſo ſeiſed of the 
ſaid advow ſon for the term of her life as aforeſaid, upon whoſe 
death the ſaid James Cook (to whom the ſaid Lucy the daughter 
had before her intermarriage with him, granted her third part of 
the ſaid advowſon expeCtant upon the death of the ſaid Lucy illi 
grew the mother, for the term of his natural life, with other re. 
mainders over,) Edward Barker the grandfather who had inter. 
married with the faid Mary the daughter, and the ſaid Mary 
in right of the ſaid Mary, and the ſaid Judith Killigrew then 


and there became, and were ſeiſed of the ſaid advowſon in gros 


by itſelf, that is to ſay, the ſaid Edward Barker the grandfather, 


and Mary in right of the ſaid Mary, and the ſaid Juditb of 
their ſaid reſpective third parts, as of fee and right, and the aid 
James Cook as of freehold and right of his third part for the 
term of his natural life; And the ſaid %% Romney fo being 
incumbent as aforeſaid, the ſaid vicarage afterwards to wit, on 
the 8th day of June, in the year of our Lord 1730, became 
vacant by the reſignation of the ſaid Fobn Romney, which ſaid 
reſignation was fraudulently made by the ſaid John Romney, 
without any notice given by the faid John Romney thereof to 
the ſaid James Cook, Edward Barker the grandfather, and Mary 
his wife, and Judith Killigrew, or any or either of them in that 
behalf; and thereupon his ſaid late majeſty uſurping upon the 
ſaid James Cook, Edward Barker the grandfather and Mary his 
wife, and Judith, preſented the ſaid 70% Romney to the {aid 
vicarage ſo being vacant, who on that preſentation was admit— 
ted, inſtituted, and inducted into the ſame, in the time of his 
ſaid late majeſty king George the 2d, and became incumbent 
thereof: And the ſaid John Romney ſo being tuch incumbent, 
afterwards to wit, in Micbaelmas Term in the gih year of the 
reign of his ſaid late majeſty George the 2d, late king of Great 
Britain, Gc. in the court of his ſaid late majeſty before Robert 
Eyre, Robert Price, Alexander Denton, and John PForteſcut 
Aland, then his ſaid late majeſty's juſtices, and other faithful 
ſubjects of his ſaid late majeſty's then preſent, a certain fine was 
levied between the faid Caleb Lomax the grandfather Plaintiff, 
and the ſaid James Cook, Edward Barker the grandfather, and 


Mary 
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Mary his wife, and Judith Killigrew deforceants of the ſaid 


advowſon, whereof a plea of covenant had been tummoned be— 
tween them in the ſame court, namely, that the ſaid James 
Cook, Edward Barker the grandfather and Mary his wife, and 


Judith Killigrew acknowledged the ſaid advowſon to be the 


right of the ſaid Ca/eb Lomax the grandfather, as the fame which 
the ſaid Caleb Lomax the grandfather had of the gift of the ſaid 
James Co:k, Edward Barker the grandfather, and Mary his wife, 
and Judith Killigrew ; and they remitted, and quit claimed the 
fame, from the ſaid James Cook and his heirs, Edward Barker 


the grandfather and Mary his wife, and their heirs, and Judith 


Killigrew and her heirs, to the ſaid Ca/eb Lomax the grandfather 
and his heirs; and the ſaid James Cook, Edward Barker the 
grandfather and Mary his wife, and Judith Killigrew granted 
for themſelves and their heirs reſpectively, that they would war- 
rant to the ſaid Cal Lomax the grandfather and his heirs the 
ſaid advowſon, againſt them the ſaid James Coor, Edward Bar- 
ler the grandfather and Mary his wife, and Judith Killigreu 


and their reſpective heirs for ever, 2s by the ſaid fine remaining 
of record in the court of our lord the now king of the bench 


here more fully appears; which ſaid fine fo as aforeſaid had and 
levied, was had and levied to the uſe of the ſaid Caleb Lomax 
the grandfather and his heirs for ever; whereby the ſaid Caleb 
Lomax the grandfather became and was ſeited of and in the ſaid 
advowlon in greuls by itſelf as of fee and right: And the ſaid 
Caleb Lomax the grandfather being ſo ſeiſed of the ſaid advowion 


of the ſaid vicarage as aforeſaid, afterwards died ſeiſed of his 


laid eitite therein, upon whole death the ſaid advowſon of the 
vicarage deſcended to Caleb Lomax the father of the ſaid Caleb 
Lomax the ſon in the ſaid declaration mentioned, as the ſon 
and heir of the ſaid Caleb Lomax the grandfather ; whereby the 
laid Caleb Lomax the father was ſeiſed of the ſaid advowſon of 
the ſaid vicarage as in groſs by itſelf as of fee and right; And 
being fo ſeiſed thereof, afterwards and after the death of the 


aid Caleb Lomax the grandfather, to wit on the iſt day of No- 
vember in the year of our Lord 1747, the faid vicarage became 


vacant by the death of the ſaid Jobn Romney, whereby it then 
and there belonged to the ſaid Caleb Lomax, the father to pre- 
ſent a fit perſon to the ſaid vicarage, and the ſaid Caleb Lomax 
the father accordingly preſented the ſaid Daniel Bellamy his 
clerk, to the ſaid vicarage ſo being vacant, ho on that preſen- 
tation was admitted, inſtituted, and induced into the ſame in 
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the time of peace, in the time of his ſaid late majeſty king 
George the 2d, and became incumbent thereof, in manner 2nd 
form as the ſaid William Thrale, John Cowper, and William 
Lawrence, have in their ſaid declaration above alledged, Without 
this, that the ſaid Henry Killigrew deviſed the ſaid advowſon 
from and after the deceaſe of Lucy Killigrew the mother, to the 


heir male of him the ſaid Henry Killigrew upon the body of 


the ſaid Lucy Kil/izrew begotten, or to be begotten, and to his 
heirs and aſſigns, and for want of ſuch iſſue to all and every the 
daughter and daughters of the ſaid Henry Killigrew, upon the 
body of the ſaid Lucy begotten, or to be begotten, and to her 
or their heirs, and aſſigns for ever, as tenants in common 
if more than one, and not as joint-tenants, in manner and 
form as the ſaid Edward hath in and by his ſaid plea by him 
ſecondly above pleaded in bar in thet behalf alledged, &c. 

Replication to the third plea took iſſue on the traverſe of Calc} 
Lomax the father being ſeiſed, &c. | 

General demurrer to the fourth plea, and joinder, 

Rejoinder to the firſt replication, proteſting againſt the ſuffi- 
ciency of the replication, denied that there was any record of 
the fine ſuppoſed to be levied by James Cook, Edward Bar ker 
the grandfather and Mary his wife, and Judith Killigreu, to 
the uſe of Caleb Lomax the grandfather, &c. and of this the ſaid 
Edward Barker put himſelf upon the record, &c. 

Rejoinder to the ſecond replication, took iſſue on the traverſe 
of the deviſe of Henry Killigrew to the heir male of his body, 
and for want of ſuch ifſue, to his daughters, @&c. 

Rejoinder to the third replication joined iſſue on the traverſe, 
Joinder in demurrer to the fourth plea. | 

Surrejoinder, ſpecial demurrer to the rejoinder to the firſt re- 
plication, ** For that the ſaid William Thrale, ohn Comwper, and 
Villiam Lawrence, in and by their ſaid replication, by them 
above pleaded to the plea of the ſaid Edward Barker the now 
Defendant, by him firſt above pleaded in bar, traverſed a material 
and iſſuable point, and by that traverſe tendered to the ſaid Ed- 
ward Barker, a material iſſue, but the ſaid Edward Barker the 
new Defendant, Hath not in and by his rejoinder, by him firſt 
above made, taken. iſſue upon that traverſe, or joined in iſſue wit! 
them thereupon, but hath paſſed by, and taken no notice theres), 
and hath denied another part of the faid replication of the ſaid 
William Thrale, fohn:Cowper, and William Lawrence, and hath 
attempted to put another point in-iſae, between the ſaid Edward 

3 Barker 
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Barker the now defendant, and the ſaid Milliam Thrale, John 
Cowper, and William Lawrence; and thereby hath attempted to 
introduce great uncertainty and confuſion, and unneceflary 
length of pleading. And for that the ſaid rejoinder concludes 
with the ſaid Edward Barker's (as to the matter therein con- 
tained) putting himſelf upon the record, which is inconſiſtent 
with the allegation contained in the ſaid rejoinder, that there ts 
no ſuch record, as is alledged in the replication, which the ſaid 
rejoinder purports to be an anſwer to: whereby the ſaid Edward 
Barker offers to prove the allegation contained in his ſaid tg 
joinder, by a mode of trial, which if that allegation be true, is 
impoſſible: Whereas the ſaid Edward Barker ought to have 
concluded his ſaid rejoinder, by offering to weriſy the negative 
allegation therein contained, when and where the court ſhould 
direct, in order to have given the ſaid William Thrale, Fohu 
Cou per, and William Lawrence, an opportunity to have anſwer- 
ed thereto, and maintained the affirmative allegation contained in 
the ſaid replication, &c.” Iſſue joined on the rejoinder to the 
ſecond replication. 

Joinder in demurrer. | 

This caſe was argued in Hilary Term laſt, by Te Blanc, Serjt, 
for the Plaintiffs, and Lawrence, Serjt. for the Defendants, and 
again in the preſent term by Agar, Serjt. for the Plaintiffs, 
and Bond, Serjt. for the Defendants. The arguments on be— 
half of the Plaintiffs, were to the following effect. 

In this caſe two points ariſe ; one, on a general demurrer to the 
fourth plea ; the other, on a ſpecial demurrer to the firſt rejoinder. 
The former therefore is a matter of ſubſtance, the latter of form. 
The ſubſtantial objection to the fourth plea, (which is alſo appli- 
cable to the firſt,) is, that it does not ſufficiently ſhew a diſagree- 
ment of the co-parceners to preſent on the ficit avoidance of the 
vicarage, after the death of Lucy Kil/irrew the mother: it is 
only ſtated that they did not agree, whereas it ought to have 
been that they could not, ſince unleſs they could not agree, no 
right devolved to the huſband of the eldeſt filter, As the De- 
fendant deduces his title from the two younger co-par- 
ceners, it is incumbent on him to ſhew preciſely, in what man- 
ner the vicarage was preſentable by turns, and make out his 
title againſt the eldeſt, If the right of the eldeſt co-parcener 
to preſent, aroſe merely from the non-agreement, it might often 


happen, that ſhe would be injured by being ignorant of her right 
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having accrued, and an uſurpation be incurred, by which her turn 
would be loſt. This might happen either where there was no no. 
tice given of the vacancy, or where the vacancy was procured by 
a ſecret and fraudulent reſignation. But the law is, that the right 
of preſenting by turns ariſes from an afual diſagreement, which 
is a conſtructive partition of the advowſon. The fact that co. 
parceners did not preſent, is no more than evidence, that they 
could not. All the authorities ſhew, that the right of the eldeſt 
co-parcener to preſent, ariſes when ſhe and the others cannot 
agree. In Co. Litt. 166. 6. it is laid down, * if there be 
divers co-parceners of an advowſon, and they cannot agree to 


| preſent, the law doth give the firſt preſentment to the eldeſ},” 


So alſo in Co. Litt. 186. 6. it is ſaid, “if two or more co-par. 
ceners be, and they cannot agree to preſent, the eldeſt ſhall pre. 
ſent.” Soin 2 Inſt. 356. * By the common law, if an ad. 
* yowſon deſcended to divers co-parceners, if they cannot agree 
to preſent, the eldeſt ſiſter ſhall have the firſt turn.” To the 
ſame point are Fitz, N. B. 81. (a) Dyer 55. Year Book, 50 Ed. 
3. 15. Roll. Abr. 346. Tit. Preſent, al Egliſe. pl. 1. Mallory 
Qua. Imp. 74. 17 Vin. Abr. 407. note on pl. 6. Bro. Ar, 
Preſent. al Egliſe, pl. 35 & 53. On the ſame principle, the 
beſt precedents in pleading ſtate that the co-parceners could not 
agree. Co. Entr. 468 (6). Raft. Etr. 515. H:rne's Phader, 
601. 2 Lutw. 1123. And in a late caſe of Pyke v. Lindſey, (e) 
a right to preſent was ſtated to be in the eldeſt of four co-par- 
ceners, becauſe they could not agree among themſelves to pre- 
ſent. It is alſo to be obſerved, that great doubts have been en- 
tertained, whether the privilege of the eldeſt co-parcener to pre- 
ſent on a diſagreement, was alienable, Co. Litt. 166. b. note in 
the laſt edition. Thus much as to the ſubſtantial defects of the 
fourth plea. | 

With reſpe& to cauſes of the ſpecial demurrer to the firſt re- 
joinder, the firſt point to be conſidered is, how the matter 
of title ſtands on theſe pleadings. Now though it be a general 
rule, that the Plaintiff muſt reſt on the ſtrength of his own title, 
and not on the weakneſs of that of his adverſary, yet here the 
rule ſeems to be inverted; the Defendant not having traverſed 
the Plaintiff's title, but paſſing that by, and ſetting up a title of 
his own, has put himſelf in the ſame ſituation in which the 
Plaintiff would otherwiſe be in, viz, he has taken upon him- 


(a) 4to Edit, (b) Ed. 1670. (c) Hil. 27 Geo. 3. C. B. 
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ſelf to make good his own title againſt all mankind (a). For 
the principal defect ſhewn by the demurrer is, that the defen- 
gant has paſſed by the traverſe taken by the Plaintif, and him- 
ſelf traverſed matter of inducement to the traverſe of the Plain- 
tif, There are two clear general rules of pleading, by which 
theſe objections muſt be decided; one, that a traverie cannot be 
taken upon a traverſe, the other, that matter of inducement 
is not traverſable. The latter rule evidently appears from 
Latch. 111. Sir William Jones 91. Cro. Car. 442.; the for- 
mer from Vaugban 62. Hob. 103. Com. Dig. Tit. Pleader. 
(G). Some exceptions indeed there are to theſe rules, but they 
are to be taken with reference to time and place. Cro. Car. 


105. In all caſes where the traverſe in the bar takes away the 


time cr place alledged in the declaration, the Plaintiff may 
either join iſſue on that traverſe, or himſelf traverſe the matter 
of inducement. As in caſe for words ſpoken in the county of 
A., the Defendant pleads a concord for words in every other 
county, and traverſes the county of A. the Plaintiff may either 
join iſſue on the county, or traverſe the concord. Co. Litr. 
282. b, So in treſpaſs on ſuch a day, if the Defendant pleads a 
licence on ſuch a day, and traverſes all days before or fince, the 
Plaintiff may traverſe the licence. Hob. 104. But as it is alſo 
laid down by theſe authorities, that unleſs the firſt traverſe be 
material, another traverſe may be taken upon it, it mult be con- 
Gdered whether the traverſe in this caſe taken by the Plaintiff, 
namely, ** that on the reſignation of John Romney, it belonged 
« to James Cook to preſent, &c.” be not a material traverſe, 
That it is a good traverſe appears from The Grocers Company v. 
The Archbiſhop of Canterbury, 3 Wil. 214. S. C. 2 Black. 
770. In that caſe the traverſe was “ without this that it be- 
* longed to the faid wardens and comm:nalty, to preſent to the ſaid 
* church at the ſecond turn, when the ſame became vacant by the 
* geath of the ſaid Timothy Puller, in manner and form as the ſaid 
* William Backhouſe hath above in that plea alledged, &c.” The 
objection made to it on a ſpecial demurrer was, that it had not 
traverſed matter of fact, but had attempted to put in ifſue matter 
of law to be tried by a jury. But the court on ſolemn argu— 
ment determined it to be a good traverſe, it being compounded 


(a) With regard to the ſecond cauſe of de- | arguments that the objection could not be 
murrer to the rejoinder, viz. that the De- | maintained, the law being now ſettled, that 
fendant ought to have concluded with a ve- | either concluſion was good. Jide 2 Wl}. 
rifcation, inſtead of putting himſelf upon | 113. & 2 Term Rep. B. R. 439. and the ſe- 
the record ; it was admitted on both the | yeral authorities there cited, 
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of matter of law and of fact, the law reſulting from the fact. 80 
in the preſent caſe, the traverſe that on the reſignation of Romney, 
it belonged to Cook to preſent, was a mixed matter both of lay 
and fact, where the law was an inference from the fact; yet it 
was objected, thar this traverſe went to put matter of law in iſſue. 


It is alto a material traverſe, inaſmuch as the title of the Defen- 


dant depended on the right of James Cook to preſent. On the 
face of the pleadings the Defendant is bound to prove his own 
title. The Plaintiff having ſtated his title, the Defendant inftead 


of denying it, ſets out a paramount title of his own: if there. 


fore the Plaintiff can defeat the title of the defendant, his title 
as ſtated in his declaration which the defendant has not denied, 
remains unimpeached upon the record. The traverſe then is a 
material one, as it is a direct denial of a circumſtance, without 


which the Defendant's title could not be ſupported. His claim 


is derived from the right of the co-parceners to preſent by turns. 
But the right of co- parceners, as ſuch, is to preſent all together. 
It is only on their diſagreement that the right of preſenting by 
turns ariſes. If then it did not belong to Cook, who had mar- 
ried the eldeſt ſiſter, to preſent on the reſignation of Romney, in 
the firſt turn, neither did it belong to the defendant in the 
ſecond or third turn. By denying the right of James C994 to 
preſent, the right of the coparceners to preſent in turns is alſo 
denied, on which the title of the Defendant entirely depends, 
But even ſuppoſing it not to be a material traverſe, this defect 
ought to have been pointed out by a ſpecial demurrer. 

The ſubſtance of the arguments on the part of the Defen— 


dant, was as follows. 
There are two points made on the fide of the Plaintiffs; one 


ariſing from the ſubſtance, the other from the form of the 


_pleadings. With reſpect to the firſt, it is contended that from 


the words ** could not agree” being uſed in many authorities 
and precedents, it is improper to ſay that the coparceners ** did 
not agree.” But there is no authority to prove that an expteſs 
diſagreement muſt be ſtated, It may fairly be underſtood from 
the books uſing the words © cannot” or © could not,” that they 
mean **do not or © did not. From whatever cauſe the diſagtee- 
ment ariſes, the expreſſion cannot or could not” may be equally 
ſatisfied; whether it be, that all the parties do not know that there 
is a vacancy, or that ſome are infants, or out of the kingdom, 
or that the eldeſt preſented without conſulting the others. 


The words „cannot or could not therefore do not * 
; imply 
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imply an actual diſagreement. Beſides, the Plaintiff claims under 
all the co-parceners: his title therefore does not depend on the 
queſtion, whether one turn or the other was taken away by 
uſurpation. But the law ſeems to be, that it belongs to the 
eldeſt to preſent if the co-parceners do not all agree, and that 
the right depends more properly on non agreement than diſagree- 
ment. In Bro. Abr. tit, Preſent al Egliſe, pl. 19. it is ſaid by 
Hill Juſtice, that“ where an advowſon deſcends to four co- 
« parceners, the firſt preſentation of mere right belongs to the 
« deli. In the Doctor and Student, b. 2. c. 30. p. 240. it is 
laid down, that “ a preſenting by turn holdeth always between 
« co-parceners of an advowſon, except they agree to preſent to- 


« oether, or that hey agree by compoſition to preſent in ſome 


« other manner.” In Watſin's Clergyman's Law, (a) 45, it is 
ſtated, that“ if an advowſon doth deſcend to four co-parceners, 
« and the church after the death of their anceſtor doth become 
„void, if Zhey do not all agree in a preſentment, the clerk of the 
« eldeſt ſhall be received, &c.” And after citing authorities it 


goes on to ſay, *©* or if they do agree for one or more turns, to 


« preſent jointly, and after do not ſo agree, the eldeſt ſiſter 
„ ſhall preſent, Sc.“ In like manner. on the record of 
the former quare impedit, in which the right of the ſame 
advowſon was diſputed by the ſame family of Lomax, it 
was ſtated that the co-parceners ** never did agree,” which caſe 
was determined on ſolemn conſideration, as appears from the 
note of Mr. Juſtice Burnet (5). As to the caſe cited from 
Dyer 55. nothing appears to have been decided by it; if the 
guardian there mentioned were guardian in chivalry, the preſen— 
tation in the names of both the co-parceners was right. With re- 
ſpect to the authority quoted from Mallory, which is a comment 
on the caſe in Dyer, the note there ſuppoſes the guardian to 
to have been guardian in ſocage; but it is much more probable 
that he was guardian in chivalry, 

With reſpect to the objections made by the Plaintiffs on the 
form of the pleadings, that the Defendant has paſſed by the tra- 
verſe tendered and endeavoured to put in iſſue matter of induce- 
ment; thoſe objections can only hold, if that traverſe be ma— 
terial, But that it is immaterial will be clear from advert= 
ing to the caſe upon the record. The declaration ſtates, that 
Caleb Lomax was ſeiſed in fee and preſented Bellamy: the plea 
thews the preſentation of Bellamy to have been by.ulurpatiun on 
the executors of Edward Barker the grandfather, and claims 

(a) Folio Ed. 1701. (b) Jide gefl. 
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the preſent turn under the will of Judith Killigrew ; the repli. 
cation ought to ſupport the declaration by ſhewing that the title 
of Caleb Lomax was a good one; this was all that was neceſſaty; 
it accordingly ſets forth a fine levied by the coparceners to the 
uſe of Caleb Lomax in fee; here it ought to have ſtopped, that 
the Defendant might have an opportunity to deny this material 
point; inſtead of which, it goes on to traverſe that on the reſig- 
nation of Romney, it belonged to James Cook to preſent: this 
vitiates the replication, inaſmuch as it attacks the Defendant's 
title without ſupporting that of the Plaintiff ſet forth in the 
declaration, it being a certzin rule, that the Plaintiff muſt re. 
cover by the ſtrength of his own title, and not by the weakne(; 
of that of his adverſary. The queſtion is, whether the Plaintif; 
have made out a good title, which cannot be unleſs they ſupport 
their count. According to the rule in Tuffon v. Temple, Vaugh, 
8. the traverſe taken by the Plaintiff ſhould have been of ſome 
fat inconſiſtent with the Plaintiff's title, and which, if found 
againſt the Defendant, would deſtroy bis title. Now this tra- 
verſe is not of a fact inconſiſtent with the title of the Plaintiff, 
for his title is derived from all the co-parceners, and it is a mat- 
ter of perfect indifference as to him, upon which of them the 
uſurpation was. Nor does it deſtroy the Defendant's title, for 
this is either the ſecond or third turn fince the uſurpatior, and 
in either the Defendant is intitled. The traverſe of the Plain- 
tiff's is alſo bad on another ground; it {is taken of a concluſion 
in law; the words of the plea are, ** becauſe the co-parceners 
did not agree, Sc. it then and there belonged to the ſaid Tame: 
Coo to preſent, &c,” this is traverſed in the replication, which, 
being the traverſe of a legal conſequence, is bad. Doctr. Plzcit, 
351. 11 Coke 10. b. Yelv. 199. 200. As to the conclu- 
fion of the rejoinder to rhe record, this 1s ſufficiently war- 
ranted by Poph. 101. Carth. 517. 2 Will. 113. The traverſe then 


not being material to the Plaintiff's title, the Defendant might 


well paſs it by and traverſe that part of the replication which 1s 
material, Digby v. Fitzherbert, Hob. 106. If that which 1s 


the very eſſence of the Plaintiff's caſe be pleaded only as an in- 


ducement to a traverſe, and therefore not to be denied by the 
Defendant, the Plaintiff by a trick avoids having the merits of 
his own title tried, and yet denies that of the Defendant. In 
Tufton v. Temple, Vaugb. 5. it is laid down that“ the Plaintiff 
ho is to recover that which he hath not, muſt ſhew a good 
ce title before he can recover, or he ſhall never avoid the De- 


« fendant's poſſeſſion by ſhewing no title, or an inſufficient, 
4. « Which 
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„ which is the ſame 8s none, It can be neither law nor com- 
„ mon reaſon, for the Plaintiff to tell the Defendant, you have 
« no title, and thence to conclude, therefore I have.” The Plain- 
« tiff mult recover, if at all, by his own ſtrength and not by the 
« Defendant's weakneſs, as is well urged and claimed in Dig6y's 
« and Fitzberbert's caſein the Lord Hobart.“ And in the bithop 
of Morceſters caſe, Vaugb. 58. it is ſaid, when you will reco- 
« yer any thing from me, it is not enough for you to deſtroy my 
« title, but you muſt prove your own better than mine; for 
« jt is not rational to conclude, you have no right to this, and 
« therefore I have ; for without a better right meltor eft conditio 
cc $9ſſidentis. As to the argument that matter of inducement 
is not traverſable, though generally ſpeaking this be true, yet 
where a material part of the FlaintifF's title is ſtated by way of 
inducement, there it may be traverſed by the Defendant, who 
could not otherwiſe have an opportunity to anſwer it. In 
Popb. 101. it is faid, there may be a traverſe upon a tra- 
verſe where falſity is uſed to ouſt the Plaintiff of the benefit 
which the law gives him. So allo in Forteſcue 349. and Ser. 
117. it is holden, that when the firſt traverſe is immaterial, 
. e. when it does not put the proper point in iſſue, there may 
be a traverſe upon a traverſe: and the authority of Str. 117, 
is particularly applicable to the preſent caſe, as there the Defen- 
dont was an actor, who was to recover on the ſtrength of his own 
title, as the Plaintiff is here. To the ſame effect alſo is Co. Lit. 
282. 6. Cro. Eliz. 99. Carth. 166. Hob. 106. 

It was replied, that as to the authorityof Bro. Abr. tit. Preſent. 
#1, 19, the dictum of Hill Juſtice is applied to a different caſe in the 
Vear- book to which Broke refers 21 Ed. 3. c. 38 (a). With re- 
gard to the Doctor & Student, the title of the chapter containing 
the paſſage cited, muſt be attended to; and the title is, ** where 
* there are divers patrons of an advowſon, and the church void- 
eth, and the patrons vary in their preſentments, whether the 
„ biſhop ſhall have liberty to preſent which of the incumbents 
** that he will, or not ?“ the court therefore in conſtruing the 
paſſage adduced, will obſerve what the queſtion in diſcuſſion was, 
to which the paſſage was applied, and which obviouſly re- 
lated to a variation in preſenting, by joint patrons. As to 
Watſon's Clergyman's Law, the authority cited only regards 


the duty of the ordinary where there is a variation in the pre- 


{a) The queſtion in the Year Book is, good not being ſtated to be by ſpecialty, It 
whether a grant by ſeveral coparceners of | is to this that the obſervation of Hl. Juſtice 
\ke;r right in an advowſon to the eldeſt, was | refers. 


{entment, 


497 
1790. 


LAY) 
cron 


'The 'Bithop 
of Loxvon. 


408 
1790. 


'TrHRALE 
WU, 
The Biſhop 
of Los pox, 


CASES IN EASTER TERM 


ſentment, and is therefore inapplicable to the preſent queſtion, 


As to the record of the former proceedings in quare impedit to 
recover the ſame advowſon, in the firſt action Criſpin the only 
perſon who pleaded claimed under the crown ; and on the trial 
the title was found againſt him. Afterwards another action 
was brought, in which Lomax relied on the judgment by de. 
fault againſt Cook, which was concluſive againſt him. There 
was no queſtion concerning an uſurpation on one or the other 
coparcener, nor any averment that on account of a diſagreement 
between the coparceners it belonged to the eldeſt to preſent, 
As to the demurrer to the rejoinder, it is faid that a traverſe i; 
taken in the replication on an inference of law, which, is not 
traverſable, and which, if the ſubject were traverſable, is not a 
mater1al traverſe. It is therefore contended, that the other 


party may paſs it by and traverſe the matter of inducement, 


Now all the authorities cited with reſpe& to the Plaintiff's 
traverſe, go only to ſhew, that the general rule is, that 
the Plaintiff muſt not deſert his own title, and fall upon the 
title of the Defendant. But admitting that rule, it is not ap- 


plicable in the preſent caſe, For though the Plaintiff cannot 


deſert his own title where the Defendant gdenzes it, yet it is 
clearly otherwiſe where the Defendant confeſſes and avoids it: 


For there the Plaintiff in his replication may traverſe the matter 


of avoidance contained in the Defendant's plea, This evident- 
ly appears from Dyrgby v. Fitgberbert. The true point to be 
conſidered is, whether the Defendant reſts on the matter of 
avoidance, if he does, the Plaintiff may traverſe it. The ſitua— 
tion of the parties to this record is changed by the metho! 
of pleading; the Plaintiff ſtands, as it were, in the place of 
the Defendant, and is entitled to take advantage of the ſame 
rules of pleading, to which the Defendant would have been in- 
titled, if he had traverſed the Plaintiff's title, inſtead of confeſ- 
ſing and avoiding it. | 

Cur. wult adviſ. 

On this day, the judgment of the court was thus given by 
Lord LouGuBoRoucGn.—The Plaintiffs in this caſe are exe- 
cutors and deviſees in truſt, and intitle themſelves to the ad— 
vow ſon in queſtion under the will of Caleb Lomax, whom the 
declaration ſtates to have been ſeiſed in fee of the advowſon, and 
to have preſented on a former avoidance. To this declaration the 
Defendant Edward Barker pleads four pleas. On the ſecond 


and third iſſue is joined; the firſt and fourth are the ſubject of 
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the argument before the court, The firſt plea ſtates a title to 
the advowſon in one Elin, who preſented in 1680; that EU, 
conveyed it to Killigrew, that Aullizrew deviſed it to his wife 
1 ucy for her life, and that the revertion on the death of Nilli- 
rede deſcended to his three daughters in coparcenary, It then 
ltates an avoidance during the life of Lucy the widow, and a 
preſentation by Lomax the father of. the teſtator, uſurping on 
Lucy. It then ſtates, that the living again became vacant after 
the death of Lucy, by the reſignation of the then incumbent 
Romney, and that the crown by uiurpation on the tight of the 
eldeſt coparcener pretented again the fame clerk, It then ſtates 
an avoidance by the death of that preſentee, and another pre- 
{cntation on that avoidance by Zomex ulurping upon the right 
of the ſecond copercener, A title is then deduced at confider- 
able length to the Defendant from the fecond and third copar- 
cencer, concluding with a claim to preſent on the exiſting va- 
cancy, in the third turn. 

A replica ion is put in to this plea, and that replication ſtates a 
purchaſe by Lomax of the right of Lucy Killigrew the widow, 
and a prefentation of the advowſon made by him during the 
life of Lucy, on an avoicance then happening. A fine is then 
ſet forth, levied by the three coparceners of the advowſon, and a 
coaveyance to Lomax under that fine. Having ſtated this title 
in behalf of the Plaintiffs in anſwer to the plea, the replication 
concludes that the refignation of Romney was fraudulent and 
without notice, and traverſes that upon that reiignation it be- 
longed to the eldeſt coparcener to prefent. To this replication 
there is a rejoinder by the Defendant, in which the Defendant 
traverſes the tine ; and to that rejoinder there is a ſpecial de- 
mutter alledging as a defect, that there is a traverſe taken upon 
a iraverte, 

In this part of the argument, it is incumbent on the Plaintiffs 
to ſhew that their replication was good, and that the traverſe with 
which it concludes was a material traverſe. For if the replication 
be not good and the traverſe material, the conſequence will be, 
that the plea is a good bar to the title which the Plaintiffs have 
et up in their declaration. It is a certain rule that the Pl:intiff 
mult recover on the ſtrength of his own title. That rule is not 
at all controverted ; but it is argued on the part of the Plaintiffs, 
that a defect in the Defendant's title will leave the Plaintiffs in 
poſleſſion of the title upon which they have declared, unantwered; 
and that the Deſcendant when he pleads and ſets forth a title in 
bimfclf, puts himſelf in the fitvation of a Plaintiff, This argument 
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would be well founded if the plea which the Defendant has put in 
were bad on the face of it, ſince in that caſe the firſt error in plead. 
ing would be committed by the Defendant, and the general title 
which the Plaintiffs have ſhewn in their declaration would remain 
unanſwered. But in the caſe before us it is not ſo; the plea is 
on the face of it a good plea; there is no objection to the man- 


ner in which the Defendant has pleaded his title. The Plaintiff 


therefore muſt ſhe a more particular title than they have ſet forth 
in the declaration, and they find themſelves under the neceſiity of 
abandoning the general title on which they declared, and of 


ſhewing by the replication a better title than that which the De- 


fendant has ſtated in his plea. Accordingly they do fo; for 
admitting the right of Killigreu who is the anceſtor under whom 
the Defendant claims, the Plaintiffs claim by virtue of a fine 
levied by all the coparceners. This no doubt is a full and 
complete anſwer to the title ſet out in the plea. But then the 
Plaintiffs inſtead of reſting on that title, inſtead of putting any 
matter in iſſue on that title, inſtead of drawing any concluſion 
on which there can be an iſſue, conclude with ſuggeſting that 
the reſignation of Romney was fraudulent, and that the uſurpa- 
tion for that turn was not an uſurpation on the right of the 
eldeſt coparcener ; for that is diſtinctly the effect of the traverſe, 
A great many caſes were cited to ſhew that this traverſe was 
material; and I admit that is the point to be proved. But 
it cannot be material in the abſtract; it is material or not, 
guodd the right to ſupport which it is taken, Now 


the right inſiſted on by the Plaintiffs in their replication, is a 
right under the title of Killigreu to the advowſon by a convey- 
ance from the three coparceners; and to that right ſo ſet out, 
whether the avoidance in queſtion is in the firſt, ſecond, or 
third turn, is of no ſort of conſequence. There is no queltion 
of turn, with reſpect to a perſon who claims in himſelf a title 
to the whole advowſon; and the irrelevance of the traverſe 
taken by the Plaintiffs to the title ſet out, cannot appear 
more ſtrongly than by comparing this caſe with the caſe, 3 %. 
214. which was cited in the argument to ſhew the ſufhciency 
of the traverſe on the part of the Plaintiffs. In the caſe in 
Iilſen, the title ſet up by the pleadings on each fide was diſtinC- 
ly that of a preſentation by turns. Neither the Company of 
Grocers nor the Archbiſhop pretended either of them to have the 
general right to preſent to the living. But on the title deduced 


in the prior part of the pleadings, it was manifeſtly a preſenta- 
| tion 
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tion in which two turns belonged to the Archbiſhop, and one to 
the Grocers' Company. The title of the Plaintiffs therefore was 
directly maintained by the traverſe which was taken in the re- 
plication: the Archbiſhop had not only two turns, but the firſt 
turn was his confeſſedly ge jure; the denying then that the Plain- 
tiffs had the right to the ſecond turn, and the aſſerting that they 
had the right to the third turn, were in effect preciſely the ſame 
propolitions. By making good the point on which they took 
their traverſe, they mult by neceſſary conſequence affirm and ſup- 
port the title ſet out in their declaration. But in the preſent 


caſe admitting what in all probability was true, that the right 


was not in the coparceners, it would not tend to ſhew that the 
Plaintiffs had derived a right from Killigreu, who by confeſſion 
of the pleadings was clearly at one time intitled to the right 


which deſcended on the coparceners, and which, unleſs it was 


paſſed by them, would {till remain in them to be exerciſed ac- 
cording to the nature of their intereſt, It is ſaid however, that 
the Defendant has rejoined informally, that he ought to have 
demurred to the replication. Now I take it, that wherever a 
traverſe is immaterial, the other party may paſs it by, and put in 
iſſue a more material part. But it is not neceſſary to conſider, 
whether it were better for the Defendant to have demurred to 
the replication, or to have rejoined as he has done; becauſe it 
the traverſe be bad the replication is bad, and the Defendant is 
intitled to judgment on the Plaintiff's replication, I doubt 
however, whether it would have been ſafe for the Defendant to 
have done that which would have permitted the averment to 
land confeſſed, of the fine levied by the three coparceners to 
the uſe of Lomax in fee, If that be a ſubſtantive allegation, he 
has met it; if it be not, then the Plaintiffs having admitted the 
title in Ki/ligrewo and the deſcent from him, have thewn nothing 
to avoid it, cr to ſupport any right in themſelves, and the repli- 
cacation is no anſwer to the plea. 

The fourth plea ſtates the right correctly and truly, and is 
alſo apreable to a former judgment of this court on the ſame 
right of the ſame parties. There is but one objection made to 
it, namely, that it is pleaded that the coparceners did not agree 
to preſent, and therefore that on the firſt avoidance the pre- 
ſentation belonged to the eldeſt, The argument is that 
in the language of many books and fome pleadings, the 
right of preſenting by turns is ſaid to ariſe when copar- 
ceners cannot agree, and many authorities have been quoted 
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166. 5. Dactor and Student, b. 2. c. 30. and is clear law, that 
the firſt preſentation in ſuch caſe of mere right belongs to the 
eldeſt, deſcends to her iſſue, goes to her huſband by the 
curteſy, and paſſes by her grant. The expreſſion then that they 
cannot agree, therefore the exerciſe of the right muſt be by turns, 
is generally true. It is a legal preſumption, that on a right ſo 
circumſtanced they cannot agree, The eldeſt has it plero jure, 
and the concurrence of the others would only operate to their 
own prejudice, But it 1s not a poſition of fact that they can- 
not agree, nor could any iſſue be taken upon it. If they do not 
agree, the eldeſt mult preſent in the firſt turn; an actual agtee— 
ment can alone prevent it. No authority has been cited to ſhew 
it to be bad pleading to ſtate that they did not agree; on the con- 
trary, in the caſe of this very advowſon the phraſe in the 
pleadings is diſtinctly, that they did not agree” and the 
court in giving judgment reaſon upon it as being preciſely 
ſynonimous with ** could not agree”. Beſides this, in a plea 
in bar, certainty to a common intent is ſufficient, On ihis 
ground therefore the fourth plea is well pleaded, and on 


that alſo there muſt be 
Judgment for the Defendant. 


The following Caſe was cited in the Argument from the MSS. 
of Mr. juſtice Bu RN ET. 


BaRKER and Cook v. The Biſhop of Lo x DON, 
Lomax, and BELLA uV. 


Mic. 26 Geo. 2. C. B. 


> HIS was an action of guare impedit brought by Edward 
Barker, and James Cook, (in which James Cook was fum- 
moned and ſevered) againſt the Biſbop of London, Caleb Lomax, 
and Daniel Bellamy his clerk. | 

The declaration ſtated, that 7 Ellis was ſei ſed in fee of the 
advowſon in groſs of the vicarage of Str. Stephens, near Si. 


do not agree to preſent, A. ſuffers judgment by default, and B. dies pending the writ. This judgment 
is a bar to another guare wnpedit brought by 4. and C. the repreſentative of B. (in which 4 is fun 
ed and fevered,) to recover the /ame pre/entation, but is not à bar to C's right to 1ecover on the next 


avgdance in his turn. 
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Alban's, and preſented one Thomas Perkins his clerk, who was 
thereupon admitted, inſtituted, and inducted; that Joln Ellis 
by his will of the goth of June 1680, deviſed the advowſon to 
Rebecca his wife for life, remainder to his ſecond ſon Thomas 1n 
tail male, remainder to his third ſon 70% in tail male, re- 
mainder to his fourth fon James in tail male, remainder to the 
heirs of his ſecond ſon Thomas for ever. John Ellis died. Re— 
becca died in 1682. 

Thomas Ellis in Michaelmas Term 2 James 2., by bargain and 
ſale inrolled, conveyed this advowſon by the name of all that 
capital meſſuage or late diſſolved hoſpital of S“. Julian with the 
appurtenances, and the advowſon of the pariſh church of St. 

zephens, to Jobn Dod, and Fehn Reeve in fee; againſt whom a 
common recovery was had in that term, in which Thomas Ellis 
came in as vouchee, which was to the uſe of Thomas Ellis in fee. 
In Hilary Term 2 William & Mary, a fine was levied by Thomas 
Ellis and Mary his wife, to Henry Killizrew, to the ule of Henry 
Killigrew in tee, 

Thomas Perkins died the firſt of May 1693, and by his death 
the ſaid church became vacant ; which church remaining va— 
cant for 18 months, king William the Third by lapſe preſented 
Jobn Fothergill in 1695, who was admitted, inſtituted, and in- 
ducted. Henry Killigrew by his will 8th Decem/er 1704, de- 
viſed this advowſon to his wife Lucy for life, and died in De- 
cember 1712, whereby his widow Lucy K://jgrew was ſeiſed for 
life of the advowſon, with a remainder in fee to his three gy 
ters Lucy, Mary, and Judith, as co-parceners. 

Lucy Killigrew the mother by indenture of the 28th of Au- 
guſt 1716, ou an intended marriage of her daughter Lucy with 
James Cook, (one of the Plaintiffs in this writ.) and the ſaid 
Lucy the daughter conveyed one third part of the 2dvowlſon to 
truſtees, to the uſe of Lucy the mother for her life, remainder 
to the uſe of James Cook for his life, remainder to the uſe of 
Lucy the daughter for life, remainder to truſtees for their lives, 
to preſerve contingent remainders, remainder to their firlt, and 
every other ſon in tail male, remainder to their daughters as te- 
nants in common in tail, remainder to the heirs of James Cook 
In fee, 

In 1726, Mary the daughter married Edward Barker fa- 
ther of the preſent Plaintiff. In October 1728, the church be- 
came vacant by the death of Jen Fo:hergill, on which one 
Caleb Lemax by uſurpatioa on Lucy Killigrew the mother, 
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preſented John Romney, who was admitted, inſtituted, and 
induced. 

Lucy Killigrew the mother died in 1729, whereby James 
Cook became ſeiſed during his life, of one third part of the ad- 
vowſon, with remainders over as aforeſaid ; Edward Barker in 


right of his wife became ſeiſed in fee of one other third part, 


and Judith Killgrew in her own right was ſeiſed of the other 
third part. On the 8th of June 1730, the church became va. 
cant by the reſignation of Fobn Romney, whereupon the king by 
uſurpation preſented the ſaid 7% Romney, who was thereon 
admitted, inſtituted, and inducted. 

Juditb Killigrew by her will of the 10th of May 1731, deviſed 
her third part among other things, to truſtees to pay and dif. 
poſe the rent, iſſues, and profits thereof to ſuch perſons and to 
ſuch uſes, as Mary Barker during the coverture. ſhould appoint, 
excluſive of her huſband ; remainder after Mary's deceaſe to the 
preſent Plaintiff, in tail male, with remainders over, and after- 
wards, v2. on the 18th of June 1731, the ſaid Judith Killi- 
grew died. 

In May 1734, Mary Barker died, whereupon James Cook 
became ſeiſed for life of one third part, Edward Barker the 
father of one other third part for his life, and Edward Barker 
the preſent Plaintiff of one other third part in fee tail; and 
afterwards the church became vacant by the death of Jen 
Romney, whereby it belonged to thoſe three to preſent. 

During the vacancy, on the 28th of November 1747, Edward 
Barker the father died, whole third part thereupon came to Es- 
ward Barker the Plaintiff: that it belonged to James Cook 
and him to preſent, but that the Biſhop, Caleb Lomax, and 
Daniel Bellamy unjuſtly hindered them, &c. 

The Bithop claimed nothing but as ordinary, Cc. 

The Defendant Caleb Lomax pleaded four pleas. 

1ſt, He pleaded a ſpecial title under a recovery, and traverſed 
the ſeiſin in fee of John Ellis. 

2d. He pleaded the fame title, and traverſed that Thcmas Per- 
Lins was inſtituted to the church on the preſentation of J 
Ellis. | | 
zd. That in Michaelmas Term, in the 20th year of the reign 
of Geo. 2. he brought a quare impedit in this court againſt tne 
Biſhop of London, Daniel Criſpin cletk, James Cook, one of the 
Plaintiffs to the preſent writ,) and Edward Ba her the father in 
his life-time; and in Hilary Term in the 21 of Ceo. 2. by the 

| 4 con; 
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conſideration of the court, recovered againſt the ſaid James 
Coch his preſentation to the ſaid vicarage, by default of the ſuid 
James Cook, and in the Eaſter Term following declared againſt 
the Biſbop, and Daniel Criſpin, and had a verdict and judgment, 
anda writ to the biſhop, to inſtitute a fit perſon at his preſenta- 
tion: that bis clerk Daniel Hellamy one of the now Defendants, 
was admitted, inſtituted, and inducted ; it was then averred that 
James Cook, Edward Farker the father, and the now Plaintiff, 
and ſince the deceaſe of Edward Barker the father, James Cook 
and the now Plaintiff, never did agree among themſelves, to 
preſent a fit perſon, wherefore he praycd judgment, Sc. 

The 4th plea traverſed that the fine between H-nry Killigrew 
and Thomas Ellis and Mary his wife, was levied to the uſe of 
Henry Killigrew and his heirs, on which iſſue was joined. 

The Detendant Bellamy pleaced the ſame pleas, 

The Plaintiff replied to the ſeveral pleas of each, 

iſt, That John Ellis was ſeiſed in fee, and on that iſſue was 
joined, | 

2d. That Thomas Perkins was inſtituted into the church at 
the preſentation of Jobn Ellis, on which iſſue was joined. 

3d, To the third plea there was a general demurrer, in which 
the Defendant joined. 

This was argued upon the demurrer, by 

Bootle, Serjt. and at another day by Prime, Serjt. for the 
Plaintiff, who contended that a recovery in guare impedit, even 
aſter plenarty by it, was no bar to the right of a ſtranger. 
Keil, 49. a. 6. Co. 48. 6. ofwel's cale, The right cf preſentation 
or advowſon is an entire thing, and one coparcener, or tenant in 
common cannot bar the other. That it is an entire thing, is 
holden in Co. Litt. 197. 6. and that the one cannot bar the 
other by non-appearance or releaſe, is laid down, 2 And. 48 & 
49. In caſe of a thing entire, and in the realty, as the preſenta- 
tion of a church, the releaſe of one ſhall be only a bar to his 
part but (ſhall enure to the benefit of the other, who ſhall reco- 
ver the whole preſentation. 5 Co. 97. 6. The Counteſs of Nor» 
thumberland's caſe. In this caſe the default of Cot in the for- 
mer action is to be conſidered as a fraud, which cannot injure 
the preſent Plaintiff who was no party to that ſuit. If he had been 
a party, he might have had judgment, and a writ to the biſhop 
notwithſtanding Cook's default: for if ſeveral defendants be, 
and one makes default, there is a writ to the biſhop awarded 
2gaintt him; but if there is judgment for the other Defendant, 

he 
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he ſhall have a writ to the biſhop againſt the Plaintiff by the 
common law, 2 Inft. 124, 125. Fenk. 2. Cent. 95 (a), 
As to the averment that the coparceners Or tenants in com— 
mon, did not agree to preſent a fit perſon, that is wholly imma- 
terial; for though after a partition they may bring their ſepa— 
rate actions of quare impedit, each for their reſpective turn, yet 
before partition, even after a compoſition to preſent by turns, 
they muſt join in the writ, 2 IA. 365. Keilw. 1. But when Cozk 
is ſummoned and ſevered in a joint writ, Barker ſues for his own 
preſentation alone, and Cook has no intereſt in the ſuit. 2 Roll, 
Abr. 3 50 (6). 1 Roll. Rep. 242. The ſame rule holds in the caſe 
of raviſhment of ward; and alſo in debt by two executors, 
Dy. 319. 6. 

Draper, Setjt. and at another day Poole Serj t. for the Defen- 
dant argued, that though i it was true that three coparceners in law 
mal e but one perſon, and that after ſummons and ſeverance, one 
coparcener ſhall recover alone, yet the title is always joint. The 


Hat. Marlbridge cap. 12. ſays, That if the diſturber makes 


default there ſhall be a writ to the bilhop, ** quod reclamatia in- 
« peditoris i114 vice conquerenti non obſiſtat, ſalva impeditori ulias 
jure ſuo, cum inde logui voluerit.” By which it appears that 
the Defendant loſes his right of preſenting 21/4 vice for that turn, 


wirh a ſaving of his right at another turn. 


Here is a joint right in three as tenants in common, aflignees 


of three coparceners. A ſuit is brought againſt two of them, 


one dies pending the ſuit, the other ſuffers judgment againit him 
by default, the third is no party to the ſuit. The Defendant 
againſt whom judgment was recovered, has loſt all his right to 
that preſentation, to Lomax the Plaintiff in that ſuit. If ſo, 
and the tenants in common were aſſignees of coparceners, who 
could not agree to preſent, which is admitted by the demurrer, 
whoſe turn was it to preſent ? it was Coo#'s turn as aſſignee of 
the eldeſt ſiſter, 2 Int. 365. C;. Litt. 186. b. But ſuppoſing 
this point were not ſo, and that they were barely tenants in 
common, the advowſon being an entire thing, the preſentation 
of one if accepted, ſerves for them all; ſo the recovery againſt 
one bars all from ſuing for that turn. The recovery againſt 
Cook is peremptory for that turn againſt din. and all claiming 
with or under him. Moore $1. 

If therefore Cook be a diſturber for that turn, and perempto- 
rily ſo by his own default, how can any one fet up a title to 
preſent to that turn in the right of Cook and himſelf? How will 

(a) Caſe 85. (6) Pl. 8. 


the 
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the judgment be peremptory againſt his claim pro 7/14 vice, if 
that may be done ? It is ſaid that the preſent Plaintiff was no 
party to the ſuit againſt Coco; but he was privy to the title of 
Cook. Lomax had no reaſon to make the preſent Plaintiff a De- 
ſendant in that action, as Cook and Parker the father, pretented 
and were diſturbers. Upon the whole it ſeems clear, that no 
title can he ſet up to this turn in Coo, or fointiy with him; 
and that Bar#er has no right to this preſentation upon this re- 
cord, fince Cook as aſſignee of the eldeſt ſiſter, is intitled to this 
turn, and might have brought his guare impedit againſt Barker 
the Plaintiff had he hindred him. Co. Lit. 186. There is no 
ground therefore for the Plaintiff to recover this preſentation. 

The court were unanimous in the following judgment. 

If this had been the caſe of mere tenants in common, it would 
have been more doubtful, for the advowſon in that caſe is one 
entire thing, not in its nature ſeverable but by partition. There 
if one releaſes it ſhall enure to the benefit of the other. 5 Co. 
97. So if two tenants in common be ſued in a gruare impedit, 
one makes default, and the other appears, if he hath judgment, 
he ſhall have a writ to the biſhop, though on default the 
Plaiatiff is intitled to a writ to the biſhop againſt him who 
made default. 2 It. 124, 125. So if two tenants in common 
ſue in guare impedit, one is nonſuited, the other ſhall recover, 
Co. Litt. 197. 6. But though theſe rules are laid down where two 
joint-tenants or tenants in common are parties as Plaintiffs and 
Defendants to the ſame ſuit, yet there is no caſe, where one joint- 


tenant or tenant in common is ſued or ſues alone, and after a 


recovery againſt him, be it in chief, or by defaulc, and a writ to 
the biſhop, it hath been held that the other may ſue with him, 
ſummon and fever him, and recover that very preſentation, For 
it ſhould ſeem, that as the preſentation of one joint-tenant or te- 
nant in common, will be a pretentation in the right of all, fo a 
recovery by default againſt one joint-tenant, or tenant in com- 
mon, will be a bar for that preſentation to all. 2 Roll. Aöôr. 
Preſent : 372. pl. 1 & 2. 373. pl. 12. However then the caſe 
may be, with reſpe& to mere joint-tenants, or tenants in com- 
mon of an advowſon, it is clear as to the caſe of coparceners; 
though taey may join in a quare impedit, yet upon their not 
agreeing to , preſent, the law confiders their right of preſent- 
ing as ſevered by a partition to preſent by turns, as much as if 
they had actually made ſuch a compoſition ; therefore though 
*nants in common muſt join in quare impedit, coparceners need 
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1790, not. 5 Hen. 7. 8. pl. 17. If they cannot agree, it is of com. 
— mon right that the eldeſt ſhall preſent on the firſt avoidance, 
Baane the ſecond on the ſecond, the third on the third, and ſo on. 
be Biſhop 2 Roll. Abr. 346. pl. 1. This privilege goes to the iſſue or aſſignee 
of Lon von. in law, or in fact, of coparceners, ſuch as the grantee, or 
tenant by the curteſy. 2 Roll. Abr. 346. pl. 2. and R +” 
Litt. 166. 6. Moore 225. And if any of the coparceners be dif. 
turbed by the other, or their aſſigns, ſhe may bring guare in. 
pedit againſt them. Suppoſe then a lapſe incurs, where perſons 
have a right to preſent by turns, it is held that only the right of 
the perſon who had then a right to preſent, ſhall be loſt, Byy, 
Preſent. pl. 26. So if there are four coparceners, the eldeſt 
and ſecond preſent, a ſtranger uſurps on the third ; this uſurpa- 
tion will only affect that turn and the fourth may preſent when 
his turn comes, and if diſturbed bring guare impedit ; for the 
uſurpation only diſplaced the turn of the third. Bre. Qua. Imp. 
pl. 118. Suppoſe Cook had granted away his turn, would not 
his grantee be thereby intitled to his turn againſt Barker ? and 
is there a ſtronger way of granting, than by ſuffering a judg. 
ment againſt him and execution for this turn by Z-max as is 
here done? Why is a uſurpation againſt a biſhop no bar to his 
ſucceſſor, though it is to himſelf? Becauſe by 1 Eig. (a) a biſhop 
cannot grant away ſuch an advowſon Cro. Fac. 673. Sir V. Fones 
45. S. C. where a recovery without title by default, againſt a for- 
mer biſhop of Ely, was held not binding on his ſuccefior, In this 
caſe therefore, the recovery againſt Cook is to be conſidered as a 
grant of histurn, or a uſurpation on his turn only, and therefore 
conclufive to Barker, who has no right to this turn, unleſs they 
had agreed to preſent which is not averred, and not denied that 
they did not. This recovery therefore is peremptory for this 
turn, but will be no bar to Barker recovering the preſentation 


at the next avoidance. 
Judgmeat for the Defendant, 


(a) c. 19. 


Saturday, ARrTHINGTON and HaRDCaSsTEER V. The Biſhop of 
May 15th. I 
| CHESTER and Jackson, Clerk. 
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curacy of the church of Coverham, in the county of York and 1790. 
dioceſe of Cheſter, &c. that one Thomas Hardcaſtle was ſeiſedl - 
of five undivided ſixth parts of the impropriate rectory of the pa- Azrarxe. 
rich church of Coverbam, and one Richard Geldart of the other e Biſhop 
undivided ſixth part of the ſaid rectory in their demeſne as of f Cπ,]t' 
ſee as tenants in common and not as joint-tenants, to which ſaid 
rectory the nomination and appointment of the curacy of the 
pariſh church of Coverham did belong and appertain, and doth 
yet of right belong and appertain ; that the ſaid Thomas Hard- 
caſtle and Richard Geldart ſeing fo ſeiſed, and the curacy being 
vacant, they nominated and appointed one Chriſtopher Lonſdale 
clerk to the ſaid curacy, who on that nomination and appoint- 
ment was licenced by the then Biſhop of Cheſter to the ſaid 
curacy and to be the curate thereof in the time of Geo. 2. that 
in the 12th year of the reign of Geo. 2, a -fine ſur cognizance - 
de droit come ceo, Sc. was levied by the ſaid Richard Geldart 
and his wife of his undivided fixth part of the faid rectory of 
Coverbam with the appurtenances, &c. to the uſe of the ſaid 
Thomas Hardcejile in fee, who thereupon became ſeiſed of the 
whole rectory in fee: that December 7th, 1743, the ſaid curacy 
was augmented by queen Anne's bounty: that December 3th 

250, the ſaid Thomas Hardcaſile by a deed poll granted to the 
preſent Plaintiffs, the right of nomination to the faid perpetual 
curacy, when the ſame ſhould firſt and next become vacant by 
the death or reſignation of the ſaid Chriftopher Lonſdale ; that 
December 26th 1788, the ſaid curacy became void by the death 
of the ſaid Chri/iopher Lonſdale and yet is vacant, and by reaſon 
thereof it belongs to the Plaintiffs to nominate, Cc. 

Plea by the biſhop as uſual, that he claimed nothing but the 
admiſſion, Cc. as ordinary, &c., G 

Plea by Jackſon the clerk, that he is curate on the preſenta- 
tion, nomination, and appointment of our /ord the preſent king 
duly licenced, &c. that ling Geo. 1, was ſeiſed of the advowſon, 
right of preſentation or nomination, and appointment of and to 
the perpetual curacy of the pariſh church of Coverham as of one 
in groſs by itſelf as of fee and right in right of his crown of 
England; that the curacy being vacant, he preſented, nominated 
and appointed one Humpbry Dichin/:: clerk to the ſaid curacy, 
who was licenced by the then Brifhop of Cheer, and duly ad- 
mitted to the curacy in the time of Ge. r.: that Gez. 1. died ſo 
ſeiſed, on whoſe death the advowſon, right of preſentation, &c. 
delcended and came to Geo. 2, who was ſeiſed, Sc. that the 
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curacy became vacant by the death of Humpiry Dickinſon ; on 
whoſe death, the ſaid Thomas Hardcaſtle and Richard Geldar- 
uſurping upon the right of Geo. 2. numinated and appointed the 
ſaid Chriſtopher Lonſdale to the ſaid curacy, &c.: that Ges. 2. 
died ſo ſeiſed, on whoſe death the advowſon, &c. deſcended and 
came to our lord the preſent king as grandſon and heir of Geo. 2. 
whereby he became ſeiſed, &c. and being ſo ſeiſed the curacy 
became vacant by the death of CHriſtoper Lonſdale, whereupon it 
belonged to the preſent king to preſent, Sc. Without this, 
that the nomination and appointment to the curacy of the pariſh 
church of Cover bam aforeſaid, belonged and appertained to the 
ſaid rectory in manner and form as the ſaid Plaintiffs have above 
alledged, Sc. 

Replication in the common form to the plea of the biſhop, 
with judgment and a ceſſer execurio till the plea between the 
Plaintiff and Fack/or the clerk be determined. 

Replication to Fac#/or's plea, took iſſue on the traverſe, of 
the nomination and appointment to the curacy belonging to the 


rectory of Coverham, &c. 
This iſſue came on to be tried at the laſt Summer aſſizes, for 


the county of York, when a verdict was found for the Plaintiffs 
ſubje to the opinion of the court on a caſe, which ſtated, 

That in the reign of Hen. 3. the rectory of Cover ham was appro- 
priated to the abbey of Coverham, and from that time to the time 
of the diſſolution of the abbey, the pariſh church of Cover bam was 
ſerved either by ſome of the monks, or by ſome perſon whom 
they employed, there act appearing te have ever been a vicarage 
endowed. 

Upon the diſſolution of the abbey in the 27th year of Hen. 8. 
the ſame with all its members and appurtenances came to the 
crown, and continued in the crown till the 5th year of Ed. 6, 
when that king by letters patent granted the ſame to John Ward 
for 21 years by the following deſcription ** Totam rectoriam 
* ecche (eccle/iz) pochial( parocbialis) de Coverham, cum pertin- 
& (entiis) in com(itatu) ſuo Ebor(acenſ;) Abbie (Abbatiæ) de 
% Coverham in eodem com (itatu) auctoritat(e) parliameni(!) 
* ſupreſſſæ) & diſſolut( e) quondam ſpectant (em) & pertinent (em, 


ac omnia domos, edificia, horrea, terr{as) glebas, oblacoes, 


% (oblationes,) obvencoes, (obventiones), proficua, commoditat(es) 
* ct emolumenta quzcunq eidem rector (i) quoquomodo tpec- 
« an(tia) live pertinen(tia); except(zs) tamen ſemp'(er) nobis 


< heredibus et ſucceſſoribus noſtris omninò reſeryat(zs,) om- 
c nibus 
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« nibus boſcis et ſuboſcis, de in et' ſuper pmiſſis ſpræmiſi,) 
« crefcen(t16us) et exiſten(ſfibus,) ac * advecat' vicar(iæ) ecidie 
« (ecclefie) de Cover hans prediet(e) hend (oabendum) et tenend. 
7 (tenoudum) Se. reſerving an annual rent of 201. Sc. 

Queen Elizabeth by letters patent in the 14th year of her 
reign, after reciting the above grant of Ed. 6. in conſideration 
of 8531. 125. granted to 4 dhomas Allen and Thomas Freeman 
« Revecovem (Rever/ionem) et revecoes {reverfiones) pëdict 
( prædictæ) rector (iæ) eccliè (eccleſiz) pochial (parochialis) de 
& Covernam cum ptin (pertineritus) ac pelicor (præaictorum) 
« domor(um) ediſic (iorum) koireor(un) tert(arum) gleb(arum) 
« decim (arum) oblac' (oblationum) obvenc (obventionum) 
« pfic* {proficuorum) commoditat(um) ctemolument(9ru/m) quot 
« cunq (quorumeungue) eidem rector (i) quoquemodo ſpectan- 
« (tzum) ſive ptinent (pertinentum) &c. Sc.“ Theſe letters pa- 
tent then went on to grant the whole rectory of Cover bam to 
Allen and Freeman with the ſeveral appurtenances deſcribed (but 
without mentioning the vicarage) and at the end of the de- 
ſcription contained the following clauſe. ** Ac omnia alia 
« commoditates et emolumenta quæcunq, eidem rcorie (rectoriæ) 
% quoquomodo ſpectan (ia) five pertin'(ez77a) aut ut membi(s) 
« ptes (partes) vel pcell (parce/la) ejuſdem rector (iæ) hit- 
* (habita) cognit'(a) accept (a) ulitat(s) et reputat{a) exiſten- 
*« (tia) modo vel nup(er) in tenur({4) five occupa'coe (acc 
*« tione) pe dei (prædicti) Joris (Jobaunis) Ward, &c. Ce.“ 
Then followed Nec non totam illam rc'oriam (recteriam) nram 
* (noſtram) de Iforde cum omnibus ſuis p'tin (pertinentizs) in com- 
(itatu) nro (n9tro) Suſſex,” Sc. with a particular + enumer- 
ation of the appurtenances belonging to the rectory of T/ord, 
To have and to hold the ſaid rectories of Coverbam and Jord 
in as full and ample a manner as any Abbot of Coverham, or 
the former owners of the rectory of Jord (naming them) had 
enjoyed the ſame, 

Except (is) tamen ſemp(er) et extra preſentem conceſſonem 
*n'ram (no/tram) nob (is) hered(:ibus) et ſucceſſoribus n'ris 
* (noſtris) omnino reſervatis omnibus campanis, et toto plumbo, 
de, in, et ſuper premiſſis exiſtent{z4us) præter plumbeas 
“ gutturas, et plumbum in feneſtris eor'dem (eorungen) pre- 
e miſſ(orum) ac etiam omnibus advocic (advocationivas) 


* It is obvious, that if this abbreviated | by the grant. 
word be here uſed in the ablative caſe, the + Burt did not mention the vicarage of 
adrowſon of the vicarage is included in the | of ford, 
exception; if in the accuſative, chat it pailed 
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te reftor(7arum) vicar{zarum) et eccliar (eccleſſarum) premilſ(;;) 
** ſeu eor(am) alicui ſpetan(/izm) ſeu cribs! nob(7) 
© hered'(7byus) et ſucceſſoribus nris (is) ſimili modo ex. 
«© cept (is) et reſervat (is) &c, 

The caſe farther ſtated, that during the time the reGory 
of Coverbam remained in the crown, an annual penſion of 
5“. 6s. 8d. was paid by the crown to the perſon who was chap- 
lain and curate for the time being of the pariſh church of Co- 
def ham. 

That there was a vicarage at Herd at the time of the above 
grant of queen Elizabeth to Allen and Freeman. 

That in 1642 Thomas Dichinſon was licenced to ſerve the 
curacy of Coverbam, on the preſentation of William Hardca}!: 


and Thomas Horner impropriators. 


That in 1691 Thomas Oddie was licenced to ſerve the curacy 
of Coverham, but it did not appear on whoſe nomination, 
That between -the years 1691 and 1708 (the exact time not 


_ appearing) John Turner was licenced to ſerve the curacy of 


Coverbam, | 
That in 1708 the ſaid John Turner was inſtituted to the rec- 


tory and vicarage of Coverham, on the preſentation of queen Anne 


patron per lapſum temporis. 
That in 1727, on the ſuppoſed death of the ſaid Jon Tur- 


ner, Humphry Dickinſon was inſtituted to the vicarage of Cover- 


ham on the preſentation of king George 2. patron p/eno jure, 


That Turner afterwards appeared and claimed the church, upon 
which Dickinſon gave it up. | 

That in 1737 while the ſaid Turner was in poſſeſſion of the 
church, Chritopher Lonſdale was nominated to the curacy of 
Coverham by Yhomas en and Richard Geldart impio- 
priators. 

That by a proceſs in the conſiſtory court of Che/er, the ſaid 
Turner was diſpoſſeſſed, and that in 1739 the ſaid Lon/dale was 
licenced to the curacy of Coverham, which he enjoyed till his 
death in 1789. 

On the part of the Plaintiffs, Lawrence, Serjt. argued in the 
following manner. The queſtion in this caſe is, whether in 
the exception of the advowſon of all rectories, vicarages, and 
churches,” contained in the grant of Queen E/izabeth, the right 
of nominating a curate to the church of Cover ham be included? 
The ſeveral nominations and preſentations which have taken 


place ſubſequent to that grant, are no farther material, than 25 
the 
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the uſage may operate to explain the grant. For the guare im- 
pedil is brought to recover the nomination to the curacy, and 
the plea of the Defendant Feck/on is, that he is curate on the 


nomination of the king. But there are two points which ſeem 


clearly in favour of the Plaintiffs; iſt. That under the words of 
the exception, conſidered without relation to the uſage, no right 
was reſerved to the crown of naming the curate; 2d. That 
the uſage, as far as it is found, operates againſt the Defen- 
dant. 88 | 

t is ſtated that the appropriation was made in the reign of 
Tenry 3. and that prior to the diſſolution of the Abbey of Co- 
verbam, the church was ſerved by ſome of the monks, at which 
time there does not appear to have been any vicarage endowed. 
It is alſo tated, that during the time the church was in the 
hands of the crown, a penſion was paid by the crown to the 
curate, Upon this ſtate of the caſe, it appears that when the 
leaſe was made by Ed. 6. and the reverſion granted by Elig. 
there was no vicarage in exiſtence upon which the exception 
could operate. The queſtion then comes to this, whether, as 
there was no vicarage, properly ſpeaking, to which the excep- 
tion could be applied, it did not mean, and may not be under- 
ſtood to reſerve to the crown the right of nominating the perſon 
who was to perform the ſpiritual office, though ſuch perſon were 
only chaplain or curate. The great difference between rectories 
appropriate, and thoſe which are not, is that in the latter, the 
rector is for life, in the former, perpetual, Pl/owd. 495. 2 Roll. 
Abr. 441. Where there is no vicarage endowed, the appropria- 
tion is as to the ſervice of the church, in the ſame ſtate as before 
the paſſing the 15 Ric. 2. c. 6. & 4 Hen. 4. c. 12. As the rector 
cannot himſelf execute the duty, he mult find a clerk to perform 
the office for him. Prior to thoſe ſtatutes the perſons employ- 
ed were removeable at the will of the fector, and had no claim 
to any ſalary but ſuch as was agreed upon with the rector. G1b/. 
Cod. 717. I Burn's Ecc. Law, 71. 2 Burns Ecc. Law, 71. 
lac. Comm. 387. Bunv. 273. Nor has a curate now any in- 
tereſt for which any remedy is given by law except an action 
for work performed on a quantum meruit, To ſuch an office as 
this, the terms of the exception are in no degree applicable. 
An advowſon is the right of preſentation or collation to a 
church. Co. Litt. 119. 6. Every church is either pre ſenta- 
tive, collative, donative, or, elective. 15. A quare impedit may 
be ſued de eccle/id, which always imports a rectory or parſonage. 
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n 76. A curate ſignifies a clerk not inſtituted to the cute 


of ſouls. 2 Burn's Ecce. Law 52. But to a curacy there is neither 
preſentation nor collation. The term advowſon is never applied but 
to a benefice, which formerly a curacy was not. In times when 
the feudal ſyſtem prevailed, inſtitution took its riſe; the Eccle. 
ſiaſtical law conſidered. benefices as analogous to lay fees, and 
therefore required inſtitution to be made by the biliep. But 
where there was no benefice no inſtitution was neceſſary ; and 
no curate was ever inſtituted to an dq Which he held merely 
at will, | 

The term vicarage, which at the time of the grant had + 
known defined ſenſe diſtinct from its original meaning, implicd 
an office to which inſtitution and induction were necellary ac. 


cording to ſtat. Ric. 2. & Hen. 4. There may be ſtrictly ſpeak- 


ing an advowſon of a vicarage, but the term advowſon can 
neither be applied to a curacy, nor by fair conſtruction be hold- 
en to meanit. The only argument which can be uſed on the 
other ſide is, that unleſs the words mean a curacy, they mean 
nothing, there being no vicarage at Coverham. The anſwer to 
this is, that the words were uſed ex major: cauteld, and that 
the officers of the crown inſerted them, left there might 
poſſibly be a vicarage at Cover ham, as there clearly was at Tard. 
This evidently appears from the word redlories being uſed in the 
ſame ſentence, and that they made the exception as of courle, 
without attending to the import of the words; for the excep- 


tion extends to the very ſubject of the grant namely, the reQory, 


In Hob. 303. it is laid down that grants are to be conſtrued ac- 
cording to their plain and eaſy ſenſe; in 10 Co. 105. 6. it is faid 
that every exception and reſervation is to be ſtrictly conſtrued. 
In Co. Litt. 47, a. the difference is marked between an excep- 
tion, which is ever part of the thing granted, and of a thing in 
72 and a reſervation, which is always a thing not 77 ee, but 
newly created or reſerved out of the land or thirg demiſcd. But 
here there was no new creation of a vicarage. | 

This rule holds even in conſtruing grants made by the crown, as 
in caſes of patents granted according to 43 Elig. c. I. which arc 
to be taken moſt ſtrongly in favour of the patentee. The mean— 
ing indeed of that maxim of law, which ſays that the grants of 
the crown ſhall be ſtrictly conſtrued, is that they ſhall not ex- 
ceed the intent of the crown, and ſhall be expounded molt for 
the honor of the crown, Nor is it probable from the nature of the 


thing, that to a curacy without a certain ſalary or any fixed emo- 
lument, 
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jument, the crown ſhould wiſh to retain the right of appointment; 
and in a Caſe too, where the perſon appointed could not have 
any remedy whatever to obtain his office. At common law no 
remedy would lie, and it was not till the ſtat. Geo. I. /. 2. c. 10. 
was paſſed, which put augmented curacies upon a footing withother 
benefices, that a quare impedit could have been brought. Tho' 
a mandamus would go to compel the biſhop to licence, yet it 
could not oblige the impropriator to admit an officer who held 
at will, But whatever might have been the intention of the 
crown, it had no power to reſerve the preſentation to the curacy 
out of the grant of the rectory. The nomination of the curate could 
not be ſeparated from the rectory. Dyer 58. 6. Before the diſſolu- 
tion of monaſteries, all rectories now 1mpropriate were in the 
hands of religious houſes, who in contemplation of law (where 
there was no vicarage endowed) were in every ſenſe the rectors of 
pariſhes, and were conſidered as themſelves diſcharging the duties. 
From them the right of naming a curate could no more be ſe- 
parated, than from a rector at the preſent day. This could not 
now be done; a condition of that kind in a preſentation would 
be void. If fo, it could not have been good in the caſe of a re- 
ligious houſe, By becoming appropriator the houſe poſſeſſed all 
the qualities, and was liable to all the burthens of parſon, It 
became reſponſible to the biſhop, and liable to his proceſs for 
neglect of duty. No inſtance can be found of a ſeparation while 
the religious houſes continued. On the diſſolution of thoſe 
houſes, the appropriations were veſted in the crown or its gran— 
tees to hold in the fame manner as the religious houſes held 
' them, Stat. 27 H. 8. c. 28. ſ. 2. & 31 H. 8. c. 13. [2 
No new character was created, but the impropriator becom- 
ing rector ſtood in the ſame ſituation as the monaſtery did 
before: he was the only perſon to whom the law looked for 
a performance, and againſt whom it could proceed for a neglect 
of the duties. It ſeems a neceſſary conſequence, that he who 
is puniſhable for neglect of duty, and on whom the law impoſes 
certain burthens, ſhould have the ſole power of appointing his 
ſubſtitute, when he cannot himſelf perſonally diſcharge the 
office, | 

But if on the other hand it ſhould be argued, that when the 
nomination of the curate is transferred to 2nother, the rector is 
no longer anſwerable for the diſcharge of the duty, or puniſh- 
able if no curate be appointed; the conſequence would be, 
that there might be no means of compelling the performance 
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of the duty. The perſon to whom the right belonged might 


be unknown, or out of the reach of Eccleſiaſtical cenſures, He 


might have no bon Ecelęſiaſtica liable to ſequeſtration, Be. 
fore the paſſing the ſtat. 1 Geo. 1. . 2. c. 10. which held cu- 


racies to be eccleſiaſtical benefices, no lapſe incurred for not no- 


minating to a curacy; nor had curacies any of the qualities 
neceſſary to an inheritance, Whatever could have been te- 
ſerved to the crown capable of deſcent, muſt have been either 
a corporeal or incorporeal hereditament. But the right of ap- 
pointing a curate, is no more an hereditament than the right 
of appointing any other ſervant. 

With reſpect to the uſage, the firſt preſentation made by the 
crown, was merely per lapſum temporis to the rectory : the ſecond 
was wrongful and the preſentee was in fact removed by the per- 
ſons claiming under the grant of Queen Elizabeth, ſo that there 
appears no act of the crown exerciſing the only right which, it is 
now contended, exiſts. 

Le Blanc, Serjt. for the Defendant. The queſtion, as it is 
ſaid on behalf of the Plaintiffs, ariſes from the conſtruction of 
the two grants of Ed. 6. & Eliz. which muſt be conſtrued to- 
gether; and the queſtion is, whether the curacy which was ſe— 
parated from the rectory by the reſervation in the grant of Eliz. 
can again become appurtenant? Now it 1s a clear rule of law, 
that an advowſon or the like which was appurtenant and has 
been once ſevered from the principal, can never afterwards be- 
come appurtenant, though it ſhould come again into the fame 
hands. 2 Mod. 1. With reſpect to the argument, that the 
king's grants ſhall be conſtrued in favour of the grantee, it is 
contrary to the general rule of conſtruction. Plowd. 243. But, 
another rule is, that all the words of a grant ſhall, if poſlible, 


take effect. In the grant of Ed. 6. the words of the exception 


cannot be operative, unleſs they mean the curacy. When the 
monaſtery was difſolved, it came to the crown, from which an 
annual ſtipend was paid to the curate, but there was n0 
vicarage belonging to it. If the words therefore of the excep- 
tion in this grant do not mean the curacy, they can have no 
effect, there being no vicarage at Coverham. In the grant of 
Elizabeth the exception is of all advowſons of vicarages and 
churches, &c. in the plural number; this ſeems to have been 
done by deſign, as there was a vicarage at Jord, and with tefet— 
ence to the exception in the grant of Ed. 6. which is in the 


ſingular number, png could * be applicable to the curacy. 
The 


bet 
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The exception therefore in the grant of Eligaabetb, compre- 
hended the vicarage of Jord, and all that it could mean to com- 
prehend at Coverbam, namely the curacy. As to the argument, 
that the term advowlſon is inapplicable to a curacy, it certainly 
may be underſtood to mean the patronage which the founder of 
the church originally had, whether it were a donative, or the 
right of preſentation or nomination. Originally the office of 
vicar and curate were the ſame, whether called <icarius, cafel- 
lanut, or by any other appellation. Thoſe perſons who dil- 
charged the duty of the rector were ſo deſcribed. A vicar was 


one who performed the ſervice of the church vice rectoris; So 


alſo was a curate. In the term“ vicarages” therefore a curacy 
might well be included, as a vicarage and a curacy were in ef. 
f:& the ſame office, With reſpect to the argument, that as a 
ſtipendiary curate was not inſtituted to his othce, therefore the 
term advowſon could not be applied to a curacy ; the ſame 
argument would go the length of proving that there could be 
no advowſon of a donative, becauſe to a donative no inſtitution 
is neceſſary. As to the authority cited from Hobart 303. 
that was not the caſe of the conſtruction of a grant of the 
crown, but only whether an advowſon paſſed by the words 
* commodities, emoluments, profits and advantages,” which 
the court held it did not. The ſame anſwer may be given to 10 
Coke, 105. which was not on a queſtion between the crown 
and the ſubject, but between ſubject and ſubject. As to the 43 
Elis. c. 1. that was paſſed for the particular purpoſe of the pa- 
tentees of the crown. It was ſtated on the other fide, that 
thovgh the object of the crown might be to reſerve the nomina- 
tion of the curacy, yet that it had no ſuch power, becauſe it was 
inſeparable from the rectory, But what is the iſſue? If the 
curacy could not be ſevered from the rectory, the iſſue mult fail. 
It is tated to have been appurtenant to the rectery, if fo, it 
might clearly have been fevered. Admitting that where the im- 
propriator does not appoint the curate, he is not anſwerable for 
a neglect of duty, it proves nothing more than this, namely, 
that if the appointment be taken away, reſponſibility is alſo 
taken away, The caſe in Dyer 58. b. was merely between leſſor 
and leſſce. With reſpect to the aſſertion that this is neither a 
corpoteal nor incorporeal hereditament, yet it is as much in- 
corporeal as the advowſon of a vicgrage, and equally capable of 
being reſerved to the grantor his heirs and ſucceſſors. 
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As to the uſage, there is no evidence of what was done from 
1561 to 1642 a period of near eighty years ; but of the inſtances 
which are given of the ſeveral nominations, two were made by 
the crown, and it is uncertain by whom thoſe of 1691 and 1758 
were made. 

| | Cur. vult. adviſ. 

Lord LouohBOROVOH. In this caſe, it is ſtated, that 
after the diſſolution of religious houſes the abbey of Cover. 
ham was demiſed by Ed. 6. to one Ward for 21 years, and that in 
the grant, after the demiſe of the rectory there is an exception 
of all woods, underwoods, and a demiſe of the advowſon of the 
vicarage of the church of Coverham: that the reverſion expectant 
on that term for years was fold by Queen Elizabeth to Allen and 


Freeman. The letters patent of Eliz. are ſet forth, which begin 


by reciting the former demiſe, and then the Queen grants the 
reverſion of the rectory with the appurtenances as before ipeciſied 
in the patent and the demiſe for years. After this, there is 
a grant of the whole rectory with a very ample deſcription 
and all general words of grant, which concludes with grant- 
ing it to Allen and Freeman in as full a manner as it was 


_ poſſeſſed by any abbot of Coverbam. This undoubtedly grants 


expreſsly more than was contained in the terms of the demiſe to 
Ward, becauſe it directly grants the woods and underwoods 


which were excepted out of the demiſe to Ward. It then men- 


tions a grant of the rectory of Jord, in the county of Sr; 


and at the cloſe there is an exception of all advowions of the 


rectories, vicarages, and churches belonging to the premiles. 
The caſe goes on to ſtate, that there was a vicarage belonging to 
the rectory of Jord, but none to the rectory of Coverham ; but 
during the time the rectory of Cover bam remained in the crown, 
an annual ſtipend of 5/. 65. 8d. was paid by the crown to the 
curate, It is then ſtated, that Thomas Dickenſon was admitted 
ro the curacy in 1642 on the nomination of the grantees ; that 


in 1691, one Oddie was licenced by the dioceſan to ſerve the cu- 


Tacy ; that afterwards one Turner was licenced in the ſame man- 
ner, and that the ſame Turner in 1708, was inſtituted to the 
rectory and vicarage of Cover bam, on the preſentation of Queen 
Anne by lapſe. The cale next ſtates, that in 1727, on the ſup- 
poſed death of Turner, one Dickenſon was inſtituted to the vi- 
carage of Coverbam, on the preſentation of king George 1. fit 
fure, that afterwards Turner who was not dead, nor had made 


any avoidunce of the living, appeared, and claimed the church, 
upon 
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jade 
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upon which Dickenſon gave it up: that in 1737, one Lonſdale was 
nominated to the curacy by the impropriators, while Turner was 
in poſſeſſion, who was afterwards diſpoſſeſſed by proceſs in the 
conſiſtory court of Cheſter ; and that by the death of Lonſdale 
there is now an avoidance. 

On this caſe the queſtion for the determination of the court 
is, what paſſed by the grant of queen Elizabeth, to the perſons 
under whom the preſent parties claim? for if all the intereſt 
in the rectory paſſed, the curacy which is incident to the 
rectory, (I rather call it incident than appurtenant) undoubtedly 
paſſed along with it. It is contended on the part of the Plain- 
tiffs, that on the true conſtruction of the grant no exception can 
be intended of the curacy, and that if fuch exception had been 
inſerted in the grant, it would have been void as repugnant to 
the grant itſelf, becauſe the rector of a rectory impropriate, 
where there is no vicarage endowed, and no perpetual curacy, is 
obliged by law to find a curate to ſerve the church and give him 
a reaſonable allowance. He may make the beſt terms he can, but 
that it is the duty of the biſhop by eccleſiaſtical cenſures to 
compel the performance of the duty for the ſake of the church. 
That queſtion would lead pretty far, but it is immaterial to 
enter into the conſideration of it, if on a thorough view of the 
grant together with the facts of the caſe there is no reaſon to ſay 
that the curacy was excepted. That to us appears to be the true 
conſtruction, and confirmed by the uſage. The grant of Eli 
zabeth begins, as I before ſtated, with a recital of the demiſe to 
Ward; but it would not be juſt to conclude that it meant to 
give no more, It is manifeſt that Yard had not all which the 
grantees afterwards had, becauſe there is an expreſs reſervation 
in the demiſe to him of a part which they enjoyed. He was to 
have the profits of the rectory paying a rent of 207. per annum 
during the term; but the tranſaction with Allen and Freeman 
was for an abſolute ſale at a large price paid. The grant does 
not ſtop ſhort ; it was neceflary to recite the term becauſe it was 
a grant in fee, and the purchaſer under the crown acquired a 
right during the remainder of the term to the rent. It there- 
fore begins with giving to the grantees the reverſion after the 
term for years, and goes on in explicit and diſtin words, granting 
this and all other commodities and emoluments whatever be— 
longing to the rectory parcel of the poſſeſſions of the abbot of 
Coverbam ; it mentions expreſsly the woods, underwoods and 
trees, and cloſes a very long recital of the particulars with the 
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words“ in as ample a manner and form as any abbot of the 


* abbey of Coverham had poſſeſſed and enjoyed the fame.” The 
general exception which follows was to prevent dilapidations, 
which were at that time very common, to the deſtruction of 


churches. In the exception of the vicarage it is perfectly clear 


that the nomination to the -curacy is not in terms included. 


Vet it is argued, that ina grant of the crown which is to be fa- 


vourably conſtrued, the court would extend the meaning to a 


reſervation of the nomination to the curacy, if the words of the 


grant could juſtify that extenſion to be made. But the worgz 


of this grant hardly juſtify ſuch an extenſion. If there had been 


an exception of the advowſon of a vicarage ſpecifically named 
in the grant of the rectory of Coverbam, the argument would 


have had this ground to ſtand upon, namely, that ſomething 


-muſt be meant to be excepted, that as in reality (there being no 
vicarage at Coverham) the only nomination which could be made, 


was to the curacy, it muſt be implied that the curacy was meant, 


though improperly deſcribed as a vicarage. But that is not the 


caſe. The words in the grant are general and ſufficiently 
anſwered, if there be a vicarage belonging to either of the liy- 


ings. Now to one of the livings, to Jord, there is a vicarage 
belonging. That fully ſatisfies the words of the exception, 


They are not nugatory words, and it is not neceſſary in the con- 
ſtruction of them that there ſhould be an intention in the grant, 
to make any exception whatever relative to the rectory of Cover- 
ham, Beſides this, there are ſubſequent words in the grant, 
which I think go pretty far to ſhew that this could not be the 
intention, For there is a proviſion on the part of the crown, to 
indemnify the purchaſers from all burthens, charges and rents 
which might be iſſuing out of the object of the grant, and a 
particular exemption from the payment of a penſion of four 
ſhillings per annum, payable out of the rectory of Jord to the 
vicar. Now the nomination to that vicarage being intended to 
be reſerved to the crown, in the general mention which is mace 


of all burthens iſſuing out of the things granted, the payment of 


this annual ſtipend to the vicar of Jord is particularly noticed. 
But there is no exemption from the payment of any allowance 


to be made to the curate, The effect therefore of the graut 


would be, according to the argument, to make the grantee of the 
rectory ſubject in the law to payment of the curate without giving 


him the power of nomination; and we ſhould intend a reterva- 
ut 
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of which the proviſion for the curate muſt come. This would 
be certainly contrary to good policy, and productive of miſ- 
chief, by making it queſtionable who was to maintain the cu- 
rate, and leaving the eccleſiaſtical court deſtitute of means to 
compel ſuch maintenance by ſequeſtering the profits of the living. 


The curate alſo would be left without having any refort to the 


perſon by whom he was nominated, for a proviſion for his ſub- 
ſiſtence. It is too much therefore to contend, as the Defendant 
does in this caſe, without ſpecial words, that a reſervation ſhould 
be made by intendment out of the general words of the grant, 
when there is no part of the ſubject matter, nor any thing in the 
nature of the cafe, which would tend to induce ſuch an in- 
tendment, and when reaſon and policy are againſt it. If this in- 
tendment were to hold, then the queſtion would ariſe which 
wy brother Lawrence argued with a great deal of force, but 
which it is not neceſſary now to enter into, whether ſuch a re- 


| ſervation could be made? The uſage, it is ſaid, ſtands very 


looſely on behalf of the impropriators. But it is certainly in 
their favour. The firſt nomination of which there is an ac- 


count, was made by the impropriators. How the next perſon 


was appointed does not appear. The nomination of Turner 
which followed, which is the ficſt exerciſe of the right of the 
crown, is ſtated to have been by lapſe, from which it is to be 
preſumed, that the crown had no original right to nominate. 
The next preſentation of Dickinſon in 1727 is ſtill leſs in favour of 
the right of the crown, becauſe it was clearly made, on complete 
miſ- information. There was no vacancy, no avoidance, and 
Turner had till the title to the living. It muſt have been made 
on a ſuppoſition either that he was dead, or that there was an 
avoidance by ſome other means. It was a preſentation granted 
by the crown in a caſe, which neither intitled the crown, nor 
any one elſe. Turner appeared, and Dickinſon gave up the 
church to him, and he reſumed the poſſeſſion. While Turner 
was ſo in poſſeſſion, the impropriators nominated Lonſdale, and 
on a ſuit in the Conſiſtory Court, the Biſhop of Cheer aflirmed 
their right to nominate, and Turner was in conſequence diſ- 
poſſeſſed, which would not have been, if the right had been in 
the crown, All therefore that we know of the enjoyment of the 
right of nomination to this curacy, from the time of the grant 
down to the preſent time is, as far as it goes, in favour of the 
Plaintiffs, and there is no inſtance of a clear right of nomination 
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on the part of the crown. It is for theſe reaſons we are of opinion 


that there ought to be | 
| | Judgment for the Plaintiffs, 


Box v. BENNETT. 


HE Plaintiff was nonſuited at the trial of this cauſe at the 
laſt aſſizes for the county of Kent, but immediately after 


the taxation of coſts ſerved the Defendant with the allowance of a 
writof error. The Defendant not regarding this, proceeded to 


take out a fi. fa. for the coſts, under which the ſheriff took 


the Plaintiff's goods in execution. 

A rule having been granted to ſhew cauſe why the f. a. 
ſhould not be ſet aſide, and the goods reſtored to the Plaintiff, 

Bond, Serjt. ſhewed cauſe, contending that no writ of error 
could be brought on a judgment of non-ſuit, as the Plaintiff 
was out of court and no error could be aſſigned on the proceed- 
ings. 

Kerby, Serjt. in ſupport of the rule, argued that it was the 
conſtant practice to grant writs of error on judgments of non- 
ſuit, and cited Dyer 32. a. 1 Rol. Abr. 741. Str. 235. 

The Court ſaid, that though error might be brought on a 
judgment of non-ſuit, it did not follow that the execution 
ought to be ſet aſide. And on this day, after conſideration, 
they laid it down as a general rule, that they would in no caſe 
ſtay proceedings, or ſet aſide an execution, on account of a writ 
of error being brought on a judgment of non-fuit, which evi- 
-dently. muſt be for the purpoſe of delay and vexation. 

| | Rule diſcharged. 


END of EASTER TERM. 
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MiLlts v. AU RIOI. 


HIS was an action of covenant, for non-payment of rent 

payable quarterly, The covenant on which the breach 
was aligned, after the uſual words, ** y:e/ding and paying, &c.” 
was as follows. And the ſaid Peter Fames (the Defendant) 
« for himſelf, his heirs, executors, adminiſtrators, and aſſigns, 
*did thereby covenant, promiſe, and agree, (amongſt other 
© things) to and with the ſaid Benjamin, (the Plaintiff,) his 
* heirs, and aſſigns, that he the ſaid Peter James, his heirs, 
* executors, adminiſtrators, or aſſigns, ſhould and would, during 
* all the reſt of the ſaid term, thereby demiſed, well and truly 
pay, or cauſe to be paid, unto the ſaid Benjamin, his heirs and 
* aſſigns, the ſaid clear yearly rent of 110/., in manner and form 
© aforeſaid, according to the true intent and meaning of the ſaid 
* indenture,” The breach was the non-payment of 27/. 105. 
for a quarter ending December 25, 1789. 

The Defendant pleaded iſt. Non eft factum. 24. Riens arrere. 
z.“ That after the making of the ſaid indenture in the ſaid 
* declaration mentioned, and before the ſuing out of the original 
* writ of the ſaid Benjamin againſt the ſaid Peter Fames, to wit, 
on the firſt day of January in the year of our Lord 1789, and 
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ec from thence until the day of ſuing out the commiſſion of 
4% bankruptcy hereinafter mentioned againſt the ſaid Peter James, 
* he the ſaid Peter James was a trader within the intent and 
meaning of the ſeveral ſtatutes made and then in force againſt 
„ bankrupts; that is to ſay, a merchant, dealer, and chapman, to 
« wit, at London aforeſaid, in the pariſh and ward aforefaid, and 
„during all that time, uſed and exerciſed the trade and buũneſs 
% of a merchant, in buying and ſelling, divers ſilks, and other 
goods, wares and merchandizes, and receiving conlignments 
of ſilks, and other goods, and ſelling the ſame on commiſſion, 
* for his correſpondents, and cuſtomers, for profit and gain, and 
„thereby ſought, and endeavoured to get his living, as other 
« perſons of the ſame trade uſually do; and the ſaid Peter 
James ſo being ſuch trader as aforeſaid, within the intent and 
meaning of the ſaid ſeveral ſtatutes made and then in force 
concerning bankrupts, and ſo ſeeking his living by way of 
„ buying and ſelling as aforeſaid, he the faid Peter James after- 
s wards, and before any of the rent or money in the ſaid declara- 
* tion mentioned, became due and payable, to wit, on the 8th day 
« of June, in the year aforeſaid, at London aforeſaid, in the 
* pariſh and ward aforeſaid, became and was indebted to one 
% George Tickner Hardy gentleman, then being a ſubje of this 
* realm, in 100 J. of lawful money of Great Britain, for ſo 
c much money, before that time, paid laid out and expended, 
«* by the ſaid George Tickner Hardy, to and for the uſe of the 
« ſaid Peter James, at his ſpecial inſtance and requeſt; and 
the ſaid Peter James being fo indebted as aforeſaid, and be- 
ce ing a ſubject of this realm, and fo ſeeking his living by way 
< of buying, and ſelling, as aforeſaid, he the ſaid Peter James, 
« afterwards, to wit, on the ſame day and year laſt aforeſaid, at 


London aforeſaid, in the pariſh and ward aforeſaid, (he the 


s ſaid George Tickner Hardy ſo being a creditor of the ſaid Peter 
% James, and being then wholly unſatisfied his debt) manifeſtly 
& became a bankrupt, within the intent and meaning of the 
<< ſeveral ſtatutes made and then in force againſt bankrupts; 
* and the faid Peter James ſo being and remaining a bankrupt 
& as aforeſaid, he the ſaid George Tickner Hardy, as well tor 
* himſelf, as for all other creditors of the ſaid Peter James, 


d afterwards, to wit, on the th day of June, in the year afore- 


«* ſaid, at Yeftminfter in the county of Middleſex, to wit, at 
« London aforelaid, in the pariſh and ward aforeſaid, exhibited 
« his certain petition in writing, to the Right Honourable E- 


< ward Lord Thurlow, then Lord High Chancellor of Gres! 
4 Britail, 
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c Britain, and thereby petitioned the ſaid Lord Chancellor, to 
grant to the ſaid George Trickner Hardy, his majeſty's com- 
« miſſion, to be directed to ſuch, and ſo many perſons, as he 
« ſhould think fit to give his authority, of and concerning the 
« ſaid bankrupt, and to all other intents and purpoſes, accord- 
ing to the proviſions of the ſtatutes made, and then in force 
« concerning bankrupts, as by the ſaid petition remaining in 
« the court of chancery of our lord the now king at Wefminſter 
« aforeſaid, more fully appears; and the ſaid Peter James furs 
« ther faith, that upon the ſaid petition of the ſaid George Ticks 
« zer Hardy ſo exhibited as aforeſaid, on behalf of himſelf 
« and all other the then creditors of the ſaid Peter James, ac- 
« cording to the form of the ſtatutes in ſuch caſe made and pro- 
« yided, for giving them relief on that behalf, afterwards and 


before the faid ſum of money in the ſaid declaration men- 


« tioned, or any part tbereof became due, and before the ſaid 
« ſuppoſed breach of covenant, to wit, on the ninth day of 
« Tune in the year aforeſaid, at JYeſimin/ter aforeſaid, to wit, at 
London aforeſaid, in the parith and ward aforeſaid, a certain 
«© commiſſion of our lord the now king, founded upon the ſta- 
« tutes made and then in force concerning bankrupts, in due 
„ form of law iſſued, under the great ſeal of Great Britain, 
« hearing date the fame day and year laſt aforeſaid, directed to 
« Michael Dodſon, Thomas Plumer, Edward Finch Hatton, Robert 
* Comyn, and Charles Proby, eſquires, and was then and there to 
* them directed, by which ſaid commiſſion, our ſaid lard the 
„now king gave full power and authority to them the ſaid Mi- 
* chael Dodſon, Thomas Plumer, Edward Finch Hatton, Robert 
„ Comyn, and Charles Proby, four or three of them, to proceed, 
* according to the ſaid ſtatutes, and all other ſtatutes then in 
« force concerning bankrupts, not only concerning the aforeſaid 


1 bankrupt, his body, lands, tenements, both freehold, and copy- 


hold, goods, debts, and all other matters whatſoever, but alſo 
concerning all other perſons, who by concealment, claim, or 
** otherwiſe, ſhould offend touching or concerning the premiſes, 
or any part thereof, againſt the true intent and purport of the 
* {aid ſtatutes, and to do, and execute, all and every thing and 
things whatſoever, as well for and towards ſatisfaction and 
payment of the creditors of the ſaid Peter James, as towards 
* and for all other intents and purpoſes whatſoever, according 
* to the order and proviſion of the ſaid ſtatutes, as by the ſaid 
* commiſſion (amongſt other things) more fully appears: by 
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ce virtue of which ſaid commiſſion, and by force of the ſtatutes 
« aforeſaid, the ſaid Michael Dodſon, Edward Finch Hatton, and 
© Robert Comyn three of the commiſſioners named in the aid 
«© commiſſion, afterwards to wit on the eleventh day of June, 
* in the year aforeſaid, to wit at London aforeſaid, in the pariſh 
„and ward aforeſaid, having taken upon themſelves the burthen 
„of the ſaid commiſſion, then and there duly adjudged and 
« declared the ſaid Peter James, to have been, and become on 
re the day of the iſſuing of the ſaid commiſſion, and then to be a 
* bankrupt, within the true intent, and meaning of the ſaid 
* ſtatutes, ſome or one of them: And the ſaid Peter James fur. 
* ther ſays, that afterwards, to wit on the 26th day of June in 
the year aforeſaid, at London aforeſaid, (the ſaid Peter Janes 
*« then remaining and continuing a bankrupt as aforeſaid) they 
ce the ſaid Michael Dodſon, Edward Finch Hatton, and Robert 
„ Comyn, in due manner, and according to the form of the ſta- 
<* tute in ſuch caſe made and provided, by an indenture then 


and there duly made, and bearing date the ſame day and year 


« laſt aforeſaid, between the ſaid Michael Dodſon, Edward 
« Finch Hatton, and Robert Comyn, of the one part, and Ro. 
« bert Mendbam, of Walbrook, London, merchant, George Marſh, 
« of Broad- Street, London, ſilk broker, and the ſaid George 
«© Tickner Hardy of the other part, then and there duly bar- 
5 gained, diſpoſed, aſſigned, and ſet over, amongſt other things, 
< the /aid indenture of leaſe in the ſaid declaration mentioned, and 
all the eſtate and intereſt of the ſaid Peter James, of, in, and ti 
«« the ſame, and of, in, and to the premiſes thereby demiſed, to 
e the ſaid Robert Mendham, George Marſh, and George Ticiner 
« Hardy (the ſaid Robert Mendham, George Marſh, and George 
e Tickner Hardy, before the ſaid aſſignment ſo made to them as 
s aforeſaid, having been dulychoſen aſſignees of the debts, credits, 
46 goods, and chattels, eſtate, and effects of the ſaid Peter James 
e the bankrupt, according to the form of the ſtatutes in ſuch 
„ caſe made and provided,) to hold to them the ſaid Robert 
% Mendham, George Marſh, and George Tickner Hardy, their 
s executors, adminiſtrators, and aſſigns, from thenceforth for the 
% refdue of the ſaid demiſed term, then to come and unexpired ; by 
« virtue of which ſaid aſſignment, all the eflate, intereſt, and teri 
«* of years then to come and unexpired, property, claim, and de- 


** mand, of the ſaid Peter James, of and in the ſaid indenture of 


* leaſe,and of and in the premiſes therebydemiſed, then and there be- 
ii came, and was veſted in the ſaid Robert Mendham, George Marſh, 
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« ond George Tickner Hardy, as ſuch aſſignees, and the ſame from 
« hence hitherto hath been, and ſtill is veſted in them, the ſaid 
« Robert Mendbam, George Marſh and George Tickner Hardy 
« (the ſaid commiſſion ſtill remaining in full force and effect, in 
« ng ways ſuperſeded, cancelled, or ſet aſide,) and the ſaid Ro- 
„gert Mendbam, George Marſh, and George Tickner Haray, 
« then and there, to wit on the ſame day and year laſt aforeſaid, 
« at London aforeſaid, became, and were and for a long time, to 
« wit from thence hitherto have been poſſeſſed, of and in ihe ſaid de 
« miſed premiſes, with the appurtenances, and this the ſaid Peter 
James is read to verify.“ Ge. 

To this plea there was a general demurrer, and iſſue joined on 
the two firſt, 

The demurrer was argued in Eaſter Term laſt by Bond, Serjt. 
for the Plaintiff, and Le Blanc, Serjt. for the Defendant ; and 
in this term by Adair, Serjt. for the Plaintiff, and Lawrence, 
Serjt. for the Defendant, The following was the ſubſtance of 
the arguments on the part of the Plaintiff, 

The matter diſcloſed in the third plea, affords no anſwer to 
the demand of the Plaintiff, becauſe the covenant on which the 
action is brought, being expreſs, perſonally bound the Defen- 
dant, and was not done away by the aſſignment under the com- 
miſſion of bankrupt. In leaſes there are two ſorts of covenants, 
by which tenants are liable either to an action of debt or cove- 
nant; namely, expreſs, and implied covenants. In the latter, 
the leflee is liable to either ſpecies of action, unleſs there has 
been a complete aſſignment with the aſſent of the leſſor, for by 


ſuch an aſſignment, the right of action of the leſſor is cer- 


tainly diveſteg. //alter's caſe, 3 Co. 22. a. where the leſſee 
baving aſſigned his term without the aſſent of the leſſor, was 
ſtill helden to be ſubject to debt for the rent in arrear. So in 
IWadham v. Marlow (a), Lord Mansfield ſays that the tenant 

| ſhall 


It was argued in ſupport of the demurrer, 
that where there is au aſſignment by the ori- 


(o) Hadham v. Ila: lav, B. R. Mich. 28 
Ces. 3. (C) This was an action of debt 
for rent due on a leaſe which was ex- 


ginal leftee, if the leſſor accepts rent of the 
pired. The Defendant pleaded. 1. Nox 


aſſignee the leiſte is thereby diſcharged, it 


et factum. 2. As to 18. 5 5. one quarter's 
rent, that he became'a bankrupt, and that 
tie ſaid ſum of 18 J. 5 5. was due before his 
bankruptcy. 3. As to the reſidue of the ſum 
demanded, that it bec:me due after the bank- 
ruptcy, On the firſt plea iſſue was joined. 
Ca the ſecond the Plaintiff remitted the 


2 5 1 *1 
15]. 55, and Cemurred generally to che 


third, 


\ 


being an acceptance of the aſſignee as 
tenant, The leifor may either reſort to 
the leſſee on the privity of contract, or 
the afiignee on the privity of eſtate. But 
haviag made his election againſt whom 
to proceed, he is bound by it, Waiker's 
caſe, 3 Co. 22. Devereux v. Barleav, 2 Saund. 


181. The caſe of Co; hill v. Free/ove, 3 Med. 


325. goes farther, as there itis ſaid, that 


privity 


(%) Ccikes) Bankrupt Laws laſt edit. 518. 
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ſhall not by his own act deſtroy the tenancy without the con. 
currence of the landlord, As the law is thus with regard tg 


privity of contract with the teſtator is 
not diſcharged by his death. In Cantrel v. 
Graham, Barnes 69. the court interpoſed on 
behalf of the liberty of the perſon. That 
1s like the caſe of a certificated bankrupt 
having by a ſubſequent promiſe made him- 
ſelf liable to a debt contracted before his 
bankruptey, where the court have permitted 
a common appearance. 

As to the general queſtion, whether the 
plaintiff can recover notwithſtanding the 
aſſignment, the bankrupt may indeed ſay, 
that he has parted with his whole intereſt, 
and that it is hard he ſhould be called to 
account, on a contract previouſly made. 
But if there by any hardſhip it is for the le- 
giſlature to interpoſe. Bankruptcy ariſes 
from the a& of the bankrupt himſelf, he 
therefore is liable as much as any other leſſee. 
The certificate can diſcharge from no debt 
but what is due before the bankruptcy. In 
Ablett v. James, C. B. 22 Geo. 3. which was 
an action of covenant, the Defendant plead- 
ed, his diſcharge under an inſolvent act, and 
on demurrer judgment was given for the 
Plaintiff. It was there ſaid, that a bankrupt 
is liable for covenants made before his bank- 
ruptey: and there ſeems to be no reaſon why 
he ſhould not alſo be liable for a debt ac- 
cruing in conſequence of a covenant made 
before it. 7 

For the Defendant it was contended, that 
debt only was brought on the reddendum of 
the leaſe. Plowd. 132. Co. Lit. 142. a. 
2 Black, Com. 41. Tt is payable out of the 
land not on account of the land. The mo- 
ment the leſſee parts with the poſſeſſion, the 
action can no longer be maintained. No- 
tice to the leſſor of the aſſignment by the leſ- 
ſee, is ſufficient to diſcharge him. There is a 
great diference between covenant and debt 
on the reddendum ; the words * yielding and 
«* paying” create a covenant to pay, but 
only on condition that the leſſee ſhall enjoy. 
It does not hold after eviction or loſs of poſſeſ- 
ſion. But after loſs of poſſeſſion the party is 
fill liable on an expreſs covenant, 1 Sid. 
447+ I Brownl. 20. Rent ariſes on a contract 
executory. Suppoſe the bankrupt had en- 
tered into a contract to deliver goods at a 


future day: his aſſiguees might have aflirm- 


to be liable for the rent. 


the 


ed or diſaffirmed the contract. All his per- 
ſonal engagements paſs to them. If che term 
be of greater value than the rent, it ſhall he 
preſumed that the aſſignees have accepted 
it, and the leſſee ſhall be exonerated. 
The privity of contract is deſtroyed by 
the aſſignment, When the leſſee is deprived 
of the land without remedy over, he ceaſe 
SO it is on evie. 
tion, entry, and expulſion. Plowd. 71. Ny 
75. So if deprived by the act of God. 
1 Roll. Abr. 236. But here the Defendant 
is deprived by the act of law. 7 in, Alr. 
84. 1 Ak. 67. A commiſſion of bank. 
ruptcy is an execution in the firlt inſtance, 
not an act of the party. Burr. 2439. Mayer 
v. Steward. There is a difference between 
an inſolvent perſon and a bankrupt, 


Lord MansrizLp. Two points were ar- 
gued for the Plaintiffs. 1ſt. If there had been 
no bankruptcy, but the leſſee had merely 
aſſigned to another, he would ſtill remain 
liable in debt, till the leſſor had aſſented to 
the aſſignment. 2d. Bankruptcy being an 20 
done by the bankrupt himſelf, he ſtall re- 
main liable, like any other leſſee. As to the 
firſt point, it is not aecedlary that there ſhould 


be an actual acceptance of rent by the leſſor 


in order to diſcharge the leſſee from the ac- 


tion of debt or the r2ddendum; but any aſſent 


is ſufficient, The action on the redendun 15 
founded, not merely on the terms of the de- 
miſe, but on the enjoyment of the tenant, In 
Warren v. Conſet, 2 Lord Raym. 1500. it was 
agreed that levied by diſtreſs and fic 11 
debet”” was a good plea to debt for rent 01 
an indenture, What ſhall be deemed an 
enjoyment by the tenant hath been much 
agitated as a queſtion of law; but he cannot 
deſtroy the tenancy without the aſſent of the 
leſſor. On behalf of the Defendant it was 
argued, that notice to the leſſor is a ſufficient 
diſcharge of the leſſee. But in the caſes 10 
Brownl, & Cro. Fac. there was an e:prels 
acceptance, and in Siderfia though the caſe 15 
ſhort and confuſed, it muſt be ſo underltooc. 
In 2 Saund. 181. it is ſaid he may fue either 
aſſignee or leiſee, In the preſent caſe there 
is neither acceptance of rent, nor aſſent ; and 
if there were nothing but notice, we are all 
of opinion, that the leſſee would be liable to 
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the action of debt on an implied covenant, ſo alſo it is with re- 
ſpe to the action of covenant on an implied covenant, in which 
the general rule is, that without the aſſent of the leſſor, the 
leſſee. ſhall not diſcharge himſelf from his covenant by an 
aſſignment of the term. 

Thus the law ſtands as to implied covenants. But with regard 
to an expreſs covenant, though it be true that no action of debt 
will lie on it againſt the leſſee, after an aſſignment, where the 
leſſor has by a direct act (ſuch as the acceptance of rent from 
the aſſignee) confirmed the aſſignment, Cro. Fac. 334., yet it is 
equally true, that on an expreſs covenant, an action of cove- 
nant will lie for the leſſor againſt the leſſee, notwithſtanding his 
acceptance of rent from the aſſignee. 1 Sid. 402. Cro. Jac. 
zog. Cro. Car, 188. 580. Ca/. temp. Hardwicke 343.; and in 
Cro. Jac. 522. 1 Sid. 447., the diſtinction between expreſs and 
implied covenants is taken ; that in an expreſs covenant, though 
the leſſor accept rent from the aſſignee, yet he may have an 
action of covenant againſt the leſſee, but not in caſe of an im- 
plied covenant, which, it is ſaid, is cancelled by the aſſignment. 

The queſtion then is, whether in the preſent caſe, the leaſe 
and all the bankrupt's intereſt being veſted in the aſſignees under 
the commiſſion, he is diſcharged from an expreſs covenant ? 
Now the contrary appears from Thur/by v. Plant, 1 Saund. 237. 
The aſſignees of a bankrupt are like any other aſſignees of a leaſe. 
The aſſignment under the commiſſion is no more than any other 
aſſignment with the aſſent of the leſſor, every one having virtu- 
ally given his aſſent to an act of parliament. WYVadbam v. Mar- 
low, A bankrupt tho' diveſted of his property is ſtill liableon his 


exprels covenants. 


the action. This brings me to the ſecond 
point, on which there are only two caſes ; for 
that of 4ylert v. Fames, does not apply. Thoſe 
cafes are Mayor v. Steward and Cantrel v. Gra- 
bam. The firſt was determined on the ground 
that the covenant was collateral; but there is 
a ſtrong though obizer dium of Yates, J. that 
it would be hard to leave the leſſee liable to 
tie covenants, when the act of law had di- 
veſted him of the emoluments, and veſted 
them in his creditors. In Cantrel v. Grabam, 
che court made a direct determination on the 
point. We have a fuller note of it than there 
is in Barnes, The counſel ſaid it was merely 
an effort made to relieve the Defendant on 


| «count of the hardſhip of the caſe, But the 


4 


court would not have diſcharged him, un- 
leis they had been fatisfied that the action 
was not founded. This caſe is preciſely in 
point, and we agree with the determination. 
The bankrupt's eſtate is veſted in the af 
ſignees by act of parliament. Every man's 
aſſent ſhall be preſumed to ar act of parlia 
ment. It was agreed, that if a man be di- 
velted by act of law without his own default, 
he is diſcharged. This is as ſtrong, becauſe 
though it was his own act originally on 
which the aſſignment was founded, yet the 
immediate effect produced is by the act of 
parliament; er in jure, non remota ſed proxi ma 
ſ⸗pectantur. 
Judgment for the Defendant. 
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The protection from debts which is given to bankrupts, is 
on condition of a complete obedience to the regulations of the 
ſeveral acts paſſed on the ſubject. It is therefore material to con- 
fider what thoſe regulations are. By 13 E!iz. c. 7. Bank. 
rupts were only diſcharged to the extent of the ſum actually 3 
paid; and thus the law remained till the paſling of 4 Anʒ MT 
c. 17., by which a bankrupt ſurrendering, and conforming with 
the terms preſcribed, was diſcharged from all debts due at the 
time he became a bankrupt; the reaſons of which proviſion are 
ſtated by Lord Hardwicke, 1 Ath. 256. To make the remedy 
complete, the ſtat. 5 Geo. 2. c. 3o. /. 7. gives the defence of a 
general plea of bankruptcy, and allows the certificate to be 
evidence in ſupport of it. But the bankrupt is not diſcharged q 
by theſe ſtatutes from contingent debts, Tully v. Sparkes, Lord 
Raym. 1546. nor from uncertain damages, nor from debts ac- | 
cruing after the act of bankruptcy, though ariſing on a cauſe R 
preceding it. The certificate is not a bar to an action, founded 
on an expreſs collateral covenant, which does not run with the 


land, Mayor v. Steward, 4 Burr. 2439. In that caſe, the 


h 


. ͤ TT ; 
e eee 3 


bankrupt was holden liable on an expreſs covenant, and if he | 
be ſo on one ſort of expreſs covenant, why not on another? j 
The reaſon why in general the creditors of a bankrupt are barred b 
by the certificate, is that they may prove their debts under the 1 
commiſſion. But where the creditor cannot come in under the 3 
commiſſion, there the certificate is not a bar; and in the pre- D 
ſent cafe no debt could be proved under the commiſſion. The pe 
defence here ſet up is founded on a mere ct,, diftum of Yates |, of 
in Mayor v. Steward, where he ſays, that ** as the act diveſts bo 
* the bankrupt of his whole eſtate, and readers him abſoluteh ed, 
* incapable of performing the covenant, it would be a hardſhip the 
upon him, if he ſhould remain ſtill liable to it, when he is chat 
vena 


*« diſabled by the act of parliament from performing it.” But 
whether there would be a hardſhip or not, was a matter for the 
conſideration of the Legiſlature. In fact the hardſhip would 
not be greater than in ſuing a felon after atiainder and forfeiture 
of his lands; yet a felon in ſuch a fituation is liable to an ac- 
tion. Banniſter v. Truſſel, Cro. Eliz. 516. Ney 1. Owen 09. 
But in truth the hardſhip would be greater on landlords, if the 
tenant becoming a bankrupt were diſcharged from his exprels 
covenants, They would be liable to fraud, and might be de- 
prived of their rent. The aſlignees of the bankrupt. might 


aſſign the leaſe to an inſolvent perſon, as in Stra. 1221, where 
| the 
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the former aſſignee of a term made a farther aſſignment to a pri- 
ſoner in the Fleet, and by ſuch aſſignment was diſcharged from 
debt for rent by the original leſſor, it being holden that an aſ- 
ſignee of a term was no longer liable than while the privity of 
eſtate continued, and he occupied the premiſes; which doctrine 
alſo agrees with Walker's caſe. By allignment therefore the 
landlord may be left without remedy unleſs he ſhould reſort to 
the antiquated proceſs of ceſſavit, or to the aſſiſtance of two 


juſtices under ſtat. 11 Geo. 2. c. 19. / 16. Although an action 


of debt on the reddendum of a leaſe is barred by a bankrupt's cer- 
tificate, according to the caſe of Wadham v. Marlow, and although 
an action of covenant on an implied covenant is alſo barred by 
an aflignment, yet it does not follow that an action of covenant 
on an expre/5 covenant is likewiſe barred. Though the party 
be exonerated in debt, he is not neceſſarily fo in covenant. Debt 
lies on the reddendum, becauſe a rent iſſues out of the land, Plowd. 
132.; Co. Litt. 142. 4. It is payable our of the land, and when 
the poſſeſſion of the land is parted with, the rent, and the action 
of debt for the recovery of it, are gone. But an expreſs cove- 
nant is a ſolemn engagement from one man to another ; it neither 
iſſues out of land, nor is done away, by the loſs of poſſeſſion. In 
1 Salk. 82. it is ſaid, that the action of debt is founded on privity 
of eſtate, but covenant on privity of contract, which ſeems to be 
admitted. 7 Vin. Abr. 330. In the caſe of Cotterel v. Hoke, 
Dougl. 97., on covenant for non-payment of an annuity, it ap- 
peared on oyer, that there was a bond conditioned for payment 
of the annuity, beſides the deed of covenant ; it was pleaded that 
both were given for the ſame purpoſe, that the bond was avoid- 
ed, and the Defendant diſcharged under an inſolvent act. But 
the court held, though the bond were forfeited before the dil- 
charge, yet the Defendant might be ſued afterwards on the co- 
venant. To the fame point is Hornby v. Houlditch, Andr. 40., 
the judgment of Lord Hardwicke, in which caſe, is more fully 
ſtated in 1 Term Rep. B. R. 93., which is directly in point 
to ſhew, that an aſſignment by an act of parliament does 
not diſcharge a party from an expreſs covenant. So alſo 
in Aylet v. James (a), which was an action of covenant, 
the Defendant pleaded bis diſcharge under an inſolvent ad, to 
which there was a demurrer, and judgment for the Plaintiff, the 
court ſaying, that a bankrupt was liable on an expreſs covenant 
made before the bankruptcy. The cale of an eviction is totally 
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different, ſince in that caſe no rent is due, whether the eviction 
be by the leſſor himſelf, or a perſon having a ſuperior title. 

I he following were the arguments for the Defendant, Ad- 
mitting the authority of the caſes cited on the other ſide, which 
ſhew that where there is a voluntary aſſignment by a leſſce, ſuch 
aſſignment does not excuſe him from an expreſs covenant ; ad- 
mitting alſo that the acceptance of rent by the leſſor from the 
aſſignee, would not diſcharge the leſſee from an expreſs covenant; 
yet there is a clear diſtinction to be made between an aſſignment 
by virtue of the bankrupt laws, and a voluntary aſſignment by 
the leſſee. By the former, the bankrupt is diveſted by act of law 
of all the property, out of which, and in reſpect of which, the 


covenant was made. A covenant for payment of rent runs 
with the land; when therefore the tenant is evicted by a ſuperior 


title, he is releaſed from his covenant, When he is prevented 
from enjoying the land in reſpect of which he entered into 
the covenant, he is no longer liable on the covenant. Rent 
is defined to be a certain profit jiſſuing yearly out of lands 
and tenements corporeal. Ploud. 71. 2 Blac. Com. 41,, 
when therefore the land is gone there is an end of the profits; 
and it is on account of the profits that covenants of this kind 
are made. When the conſideration is gone the rent fails. 
1 Roll. Abr. 454. pl. 8. Where the lefſee makes a voluntary 
aſſignment of his term, he has it in his power to make what 
ſtipulations he pleaſes with the aſſignee z he may receive a con- 
fideration, may covenant for rent, for indemnity, and the like. 
But in caſe of bankruptcy, the bankrupt can make no ſtipula- 
tion, nor receive himſelf any valuable conſideration. There 
is no analogy therefore between the aſſignment under a com- 
miſſion of bankrupt and a voluntary aſſignment by the leſlec 
himſelf. But it is admitted on the other ſide, that a vo- 
luntary aflignment will bar a covenant ariſing from the words 
«© yielding and paying, Sc.“ which it is ſaid is only an im- 
plied covenant; but in Style 387, & 406. thoſe words were 
holden to make an expreſs covenant. As to the hardſhip 
which is ſuppoſed to be brought upon the landlord, he may 
re-enter on non-payment of rent, may diſtrain, and relort 
to the land itſelt for ſatisfaction, But the leſſce, if he be 
evicted, can have no ſuch remedy: he might therefore ſuf- 
fer a greater hardſhip. In caſe of a lawful eviction the leſſee 
is diſcharged | from his covenants; and where he is diveſted of 
his property by an act of parliament, it operates as an eviction, 
and be ought in juſtice to be equally diſcharged. Though * 
I | 0 
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act of bankruptcy was originally his own act, yet the ſtatute is 
an act of law, and according to Lord 7ansfield's doctrine 
in Madbam v. Marlow, in jure, non remota ſed proxims ſpect an- 
tur. The caſe of Mayor v. Steward is clearly in favour of the 
Defendant, to ſhew the analogy between an eviction of the ten- 
ant by the landlord, and an eviction under an act of parliament : 
there alſo the diſtinction is taken between collateral covenants, 
and thoſe which run with the land. As to Banniſter v. Truſſell, 
there was no queſtion in that caſe of rent reſerved on a demiſe, 
and the particular enjoyment of certain lands; the point was, 
whether an attainted perſon was freed generally from all his 
debts; which the court very properly held he was not. In 
Wadham v. Marlow, Lord Mansfield ſays “ there is a ſtrong 
« though obiter dictum of Yates, J. that it would be hard to leave 
te the leſſee liable to the covenants, when the act of law has diveſt- 
« ed him of the emoluments and veſted them in his creditors,” 
and his Lordſhip allo ſays, that in Cantrel v. Graham the 
« court would not have diſcharged the Defendant, unleſs they 
« had been ſatisfied that the action was not founded.” In Lud- 
ford v. Barber, though the point was not directly decided, yet 
the opinion of the court ſeems to be plainly intimated, that if it 
had been a queſtion like the preſent, the rule laid down in Vad- 
bam v. Mar/ow would have guided their determination. As to 
Hornby v. Houlditch, there was no bankruptcy in that caſe, 
but a Soutb-ſea director was for his miſconduct deprived of 
his property by a bill in the nature of pains and penalties ; 
there was no act of law operating for the benefit of an 
unfortunate tradeſman ; beſides, there was a large ſum re- 
ſerved for the maintenance of the perſon who was the object of 
the puniſhment ; that caſe therefore cannot be applied to the 
preſent, Here the leſſor himſelf has taken away the obligation 
to pay the rent, by taking away the land which was the con- 
fideration of the covenant ; ſince it was aſſigned by virtue of an 
act of parliament, to which, according to Vadbam v. Marlow, 
the leſſor was himſelf a party. 

Lord LouGHBokouGH. There is no degree of doubt but 
that the law is eſtabliſhed, that an action of covenant may be 
brou;ht on a covenant to pay rent, though the leſſee be not in 
poſſeſſion of the land, and after acceptance of rent from the aſ- 
lignee by the leſſor. This is by privity of contract; but the 
diſtinction is clear between debt and covenant. Then when 
the term is taken under the afſignment of commitlioners of bank- 
rupt, the queſtion is, whether it is not by the act of the bank- 
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rupt himſelf? It is taken from him becauſe he has contracted 
debts, and inſtead of any ſingle creditor ſuing out a Feri faciys 
the common law execution, there being many creditors they 
Join in taking out a commiſſion of bankruptcy, which is in the 
nature of a ſtatute execution. By this the property is veſted 
in the aſſignees, but not ſo abſolutely as in the vendee by a (ale 
under a Veri facias made by the ſheriff; becauſe if the effeds 
were ſuflicient without it, the term would remain to the leſſee. 
Covenant then may well be brought againſt him. Though he 
is out of poſſeſſion, yet he is placed in that ſituation by his own 
act. I am therefore of opinion that the demurrer ought to be 
over- ruled. 

GouLD, J. of the ſame opinion. 

HAT, J. of the ſame opinion. 

Wirsox, J. The plea of the Defendant is not ſupported by 
any adjudged caſe. It has never yet been decided that an action 
of covenant would not lie upon a covenant by a leſſee which 
runs with the land, and which was entered into before, but 
broken after the bankruptcy of the covenantor. I entertained 
no doubt on this queſtion except what aroſe from the hints 
thrown out by ſome of the judges of the court of King's Bench, 
whenever the queſtion has come before them, on account of the 
dictum of Mr. Juſtice Tates, in Mayor v. Steward, that as the 
bankrupt is diveſted of his whole eſtate, and rendered incapable 


of performing the covenants, it would be a hardſhip upon him 


if he ſhould ſtill remain liable to it, when he is diſabled by the 
act of parliament from performing it. But this opinion was 
clearly extra-judicial, for under the circumſtances of that caſe, 
the court held the plea to be bad. In Madbam v. Marlou, 
Lord Mansfield ſpoke of the opinion of Mr. Juſtice Yates, as de- 
ſerving great weight though it was extra- judicial. But in that 
caſe it was not ſtated that the Plaintiff had accepted rent from 
the aſſignee as his tenant, and it was contended that debt as 
well as covenant would lie againſt the leſſee, becauſe the leſſot 
had done no act to ſhew his aſſent to the aſſignment. But the 
court decided, on the ground that the Plaintiff had virtually aſ- 
ſented to the aſſignment, every man's aſſent being implied to an 
act of parliament, and not on the ground that an action of debt 
would not lie. And in Ludford v. Barber the court gave judg- 
ment for the Defendant, becauſe the covenant declared upon 
had never been entered into by him with the Plaintiff, Thus 


the queſtion ſtands with reſpect to judicial decilions, The ſe- 
veral 
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veral ſtatutes relating to bankrupts prior to the 4 Anne, c. 17. 
left the bankrupt not only liable to all contingent debts, but 
to the remainder of the debts which his effects had been unable 
to ſatisfy. The hardſhip was the ſame, for the bankrupt was 
deprived of his all, and yet left without any protection againſt 
his creditors. The ſtatutes previous to that time, meant to give 
an execution for the equal benefit of all the creditors, and if they 
were not fully ſatisfied by it, to leave them for what was un- 
ſatisfied, to every remedy againſt the bankrupt which they had 
before, Neither that ſtatute, nor the now exiſting ſtatutes upon 
the ſubject extend to this caſe, The 34 Hen. 8. c. 4. (a) di- 
rects that the Lord Chancellor and other great officers ſhall 
have power to ſell and diſpoſe of the lands and goods of bank— 
rupts in as full a manner as the bankrupt himſelf might have 
done. Subſequent ſtatutes have empowered the aſſignees to 
make the ſame diſpoſition, The intent of theſe ſeveral ſtatutes 
was that the act of the aſſignees ſhould do no more than the 
act of the bankrupt bimſelf. I therefore do not fee how the 
maxim © In jure non remota ſed proxima ſpectantur is applicable. 
The act of parliament only afſigns the intereſt of the bankrupt 
in the land, but does not deſtroy the privity of contract between 
leſſor and leſſee. An action of covenant remains after the eſtate 
is gone; but generally ſpeaking, when the land is gone, the action 
of debt is alſo gone, debt being maintainable becauſe the land is 
debtor, Covenant is founded on a privity collateral to the land. 
A covenant of this kind is mixed, it is partly perſonal and partly 
dependant on the land, it binds both the perſon and the land. 
This briogs the caſe within the principle of Mayor v. Steward. 
Judgment for the Plaintiff. 
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Lowe, PowELL, and Davis, claiming by diſtin& Titles. 


Firſt Son Second Son Third Son Anne 
T hamas Weſ- Tebn Weſton [married Elizabeth William We/- married] Leſſor of the 
ton Harfer Harfer ton Harper Plaintiff | 
deviſed 1742 | | | | | deviſed 1772 | 
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Ron on the Demiſe of EBERALL and Others, allo on the 
Demiſe of ANNE WESTON, Widow, and alſo on the Demiſe of 
Mary Wes TON, otherwiſe MARY WESTON HARPER, Spinſter. 2 
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PON an ejectment tried at the Summer Aſfizes for the 
county of Warwick 1789, before Mr. Baron Hothbam, a 
verdict was found for the leſſors of the Plaintiff ſubject to the 
opinon of the court upon the following caſe. 
gn Smith of Sherborne in the county of Warwick, clerk, de- 
ceaſed, being ſeiſed in fee of the premiſes mentioned in the de- 
claration, by his will of the 24th of December 1625, after re- 
citing that on the 2 1ſt day of December then laſt, he had ſur- 
rendered a copyhold meſſuage and cottage with the appurtenan- 
ces, ſituate in Know/e in the ſaid county, then in the occupation 
of Robert Weſton, being of the value of 11/. per annum, into the 
hands of the lord of the manor of Knowle, by two cuſtomary 
tenants according to the cuſtom there, to ſuch uſes as were 
and ſhould be contained in that his will, did bequeath and 
his will and defire was, that the inheritance of the ſaid copyhold 
lands ſhould be granted unto Rowl/ey Ward, Eſq. Thomas Cowper, 
and Jobn Savage, or to ſuch two of them as the ſaid Rowley 
Vard ſhould think fit, and their heirs, and he did as much as in 
him was, grant and direct the ſaid copyholds to them and their 
heirs, and the rents, iſſues, and profits thereof, to the uſes in- 
tents and purpoſes thereinafter expreſſed; (that is to ſay,) from 
and after the deceaſe of the ſaid Fobn Smith, his will and deſire 
was, that Sſannab his wife ſhould hold and enjoy the ſame, and 
take the rents and profits thereof for her life, and that from and 
after the deceaſe of him the ſaid Jo and Suſannah his wife, 
then his will was, that the ſaid Rowley Ward, Thomas Cowjer, and 
John Savage, or ſuch as ſhould be new takers thereof as afore- 
ſaid, and their heirs, ſhould for ever ſtand and be ſeiſed thereof, 
and that the rents, iſſues, and profits thereof, ſhould for ever 
afterwards be employed and diſpoſed of in the buying and making 
up ten gowns yearly, againſt the feaſt of Chr:/{mas, for ten poor 
men of the pariſh of Saint Mary in Warwick, ſuch as the ſaid 
Rowley Ward whilſt he lived, and after his death ſuch as the 
ſaid Thomas Cowper, and fohn Savage, and others ſucceeding 


But the intereſt of Z. (whatever it is) will not prevent the truſtees recovering 
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lands to 
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fee (wio are 
to be from 
time o 
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that the rents 
and profits 
ſhall for ever 
afterwards 
be Gilpoled of 
to certain 
charitable 
pur/c/es ; and 
directs that 
the rent of 
the ſaid co- 
pyhold lands 
being 111. 
per annim, 
ſhall never be 
improved or 
raiſed, but 
ſhall contin e 
at 111. ger 
ann, and that 
B. who was 
the tenant of 
the ſaid copy - 
hold lands, 
ant bis child- 
ren and pof= 
4 erity ge ic 
Shall ſucceed, 
ſpall never be 
put forth or 
from the ſame, 
bat always 
continue the 
Aten pay- 
ing the rent 
of 11 4,” 
Neither B. 
nor his de- 
icendants 
were ever 
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If J. took any ate it was an equitable efare tail, the above words being clearly ſuch as would create 
an ettate tail. 
though the rent has been regularly paid. An equitable eſtate tail of a copyhold, cannot be barred by the de- 
Du. Whether it would be barred by a leate of the equitable tenant in tail for 
« long term, 1. e. 2000 years ? hut clearly where ſuch leate is attended with cJoubttul or ſuſpicious circum- 
lances, it thall not prevent the truſtees who have the legal eſtate, from recovering in ejectment againit the 
leſſee. Nor is it an objection to the title of the truſtees, that from the time of the original deviſe of A., to 
a certain period, the former truſtees do not appear to have been admitted on the rolls of the manor, if there 
have been regular ſurrenders and admittances for a conſiderable length of time (ex gra. for above 40 years) 
ſince that pericd ; for it will be preſumed, that ſurrenders and admittances were duly made before that perioa, 
eſpecially as the rent has been paid during the woe f. me. 


in ejectment, 


them 
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1790. them in the truſt, ccncerning the ſaid copy bold lands ſhould 3 
ES think fit, and his will was, that the herdſman of Saint Har; ? 
ROE for the time being thould be one; alio his will and defite ws, 
3 that the rent of the ford copybold lands being 111. fer annum, ſhould 

never le improved or raijed, but ſhould continue at 111. fer ann. an 

that the jaid Robert Weſton who was then tenant, and his chien 

and poſterity which ſhould ſucceed, ſhould never be put forth, vr 

Jrom the ſame, but always continue the poſſeſſion of the ſaid copy 

hold premiſes, paying the ſame yearly rent, duly from time to 

time, and to and for the purpoles aforeſaid, and not otherwiſe; 

and his mind and will was, that all chief rents and other 

? FE! payments, in reſpe&t of the ſaid lands, ſhould be from time 
to time fatished and diſcharged out of the rents, iflues, and 

profits thereof reſpectively; and dirccted that there ſhould be 

from time to time, two perſons truſtees at leaſt ted, and 

intereſled in fee of and in his aforeſaid copyhold lands, to and 

for the purpoles aforeſaid, and that after the death of Rowley 

Ward, etq. and either Cowper or Savage, the bailiff of the town 
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| 
of Warwick for the the time being, ſhould within one month | 
noininate another truſtee of the aforeſaid lands, with the ſurvivor R 
of the aforeſaid Rowley Ward, Thomas Cowper, and Fehn Savage. | c 
That the ſaid 7% Smith died without revoking his ſaid will; { 
that Robert Weſton by vittue of the ſaid will, enjoyed all ihe I; 
: ſaid premiſes during his life, and paid the ſaid yearly rent of 3s 
| 111. unto the ſaid truſtees named in the ſaid will, and to the | h 
perſons claiming under them as truttees for the time being; and | 1 
after the deceale of the ſaid Robert Weſlon, Thomas Ii eſton his s 7 
only child enjoyed the {:me Curing his life, and paid the faid pr 
yearly rent of 11 J. unto the truſtees named in the ſaid will, and fai 
to the perions claiming under them as truſtees for the time in 
being; and after the deceale of the faid Thomas, Sarah tne s DM, 
only daughter of the ſaid Thomas, who intermarried with © faid 
Francis Harper, and he the ſaid Francis Harper in like man- | Taft 
ner, held and enjoyed the fame during their lives, and paid the | Eli 
ſaid yearly rent of 11. unto the ſaid truſtces named in the | ent 
| aid will of the ſaid Fobn Smith deceaſed, and the perions q by : 
claimiog under them as truſtees for the time being; and after mad 
the death of the ſurvivor of them, the ſaid /rancis Har/er and | Was 
Sarah his wife, Thomas IVeſton Harper their only child held | Wei; 
and enjoyed the ſame during his liſe, and paid the ſame rent of Wi the « 
11/7. unto the ſaid truſtees named in the ſaid will, and the per- _ 
of th 


ſons claiming under them as truſtees for the time being; that 
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ſometime in or about the year 1737, the ſ«id Thomas Weſton 


Harper built a {mall houſe and ſhop on part of the ſaid pre- 


mites, and duly made and executed his will bearing date 
the 4th day of March 1758, and did thereby will and deviſe, 
and as far as in him lay give and deviſe, all and fingular the ſaid 
premiles deviſed by Smith's will, and all his eſtate, right, title, 


and inteteſt therein, or thereto, (except the ſaid houſe, ſhop, &c.) 
unto his eldeſt fon Thomas Weſton Harper, his heirs and afligns 


for ever, he and they paying out of the fame the ſaid yearly rent 
of 11. according to the will of the ſaid Smith, and thereby as 
far as he could, for ever diſburthening the ſaid houſe, ſhop, &c. 
from the payment of the ſame or any part thereof, to the end 
that that part of the premiſes might be held and enjoyed, free 
from the payment of any rent whatſoever; and as to the ſaid 
houſe, ſhop, &c, being then in the tenure of the ſecond ſon 
Jobn Weſton Harper, he deviſed the ſame and all his eſtate, right, 
title, and intereſt therein, and thereto, diſburthened as aforeſaid, 
unto his ſaid ſon John Weſton Harper, his heirs and aſſigns for 
ever, he alio gave ſeveral pecuniary legacies to his other children, 
and bequeathed the reſidue of his perſonal eſtate unto his ſon 
Thomas Weſton Harper, and appointed him his executor : that the 
ſaid firſt named Thomas Weſton Harper, died in the year 1741, 
leaving iſſue three ſons, viz. Thomas Iejton Harper, his eldeſt fon, 
Jobn Weſton Harper, his ſecond fon, and WVikamWe/tor Harper, 
his youngeſt ſon, and without having altered his will ; that 
upon the death of the ſaid Thomas Weſton Harper, the father, John 
Meſton Harper his ſecond ſon, entered upon ſuch part of the ſaid 
premiſes as was deviſed to him by his ſaid father's will as afore- 
ſaid, and enjoyed the ſame during his life, and died ſome time 
in the year 1743, leaving Eltzabeth his widow, and two daughters 
Mary and Elizabeth, his only children: that after his death the 
ſaid El;zzabeth his widow entered upon and enjoyed the premiſes 
laſt mentioned during her life, and after her deceaſe the ſaid 
Elizabeth the daughter who intermarried with Thomas Parkes, 
entered upon and enjoyed the ſaid laſt mentioned premiſes ; that 
by an indenture bearing date the zoth day of December 1777; and 
made between John Bracknell and Mary his wife, (which Mary 
was one of the two daughters and co-heireſſes of the ſaid Jen 
Weſton Harper the deviſee in 1738.) Thomas Parkes the younger, 
the eldeſt ſon and heir of the ſaid Thomas Parkes, by Elizabeth 
his wife late deceaſcd, (who was the other daughter and co-heirels 
of the ſaid J Weſton Harper) of the one part, and Edward 
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Lockman of the other part, for barring all tes tail in the pre. 
miſes laſt mentioned, and for limiting the inheritance therrof to 
the uſes thereinafter expteſſed, it was agreed that the iai1 Jobn 
Bracknell, and Mary his wite, Thomas Parkes the elder, and 
Thomas Parkes the younger, ſhould levy a fine ur conuzance, &;, 
of all that mefſuage or tenement, &c, Cc. at Katherine a Baxy'; 
Heath in the pariſh of Hampton in Arden which premiſe, 
were thentofore in the occupation of the ſaid John We/5y 
Harper, and ſince of Elizabeth Weſton Harper his widow, aud 
then of the ſaid Thomas Parhes ſenior, and of all other the meſ. 
ſuage, lands, tenements, apd hereditaments of them the aid 
Fobn Brackne/l and Mary his wite, Thomas Parkes the elder, 
and Thomas Parkes the younger, any or either of them, in the 
pariſh of Hampton in Arden atoreſaid, which were in fact thoſs 
deviſed to John Weſton Harper, by the ſaid will of the j;-| 
named Thomas Weſjlon Harper in 1738, and part of the pre- 


miſes deviſed or mentioned to be deviſed in and by the will of 


the ſuid John Smith, and deſcrived to be in the occupation of 
the ſaid Robert Weſton. The uſes of which fine were declared as 
to one moiety of the premiſes, to ſuch uſes as they the ſaid Jobn 
Brack-ell and Mary his wife, ſhould during their joint lives, by 
any deed or writing under their hands and ſeals executed in the 
preſence of two or more witneſſes direct, limit, and appoint, and 
for want of ſuch appointment to the uſe of the ſaid John B. act- 
nell and Mary his wife tor their ſeveral lives, with remainder to 
the ſaid Mary in fee; and as to the other moiety thereof, to the 
uſe of the ſaid Thomas Parks the elder, and Thomas Parkes the 
younger, in fee as joint-tenants, 

T hat in Trinity Term, 18 Geo. 3. a fine was 4450 levied with 
proclamation in conſequence of the laſt mentioned deed, That 
by indenture of leaſe and releaſe of the 18th and 19th of 
May 1778, between the ſaid Jom Bracknell and Mary his wife 
of the one part, and the {aid Thomas Paries the elder, and The- 
mas Parkes the younger of the other part, they the ſaid 
Joh Bracknell and his wife, in conſideration of 1c/. 105. to 
them paid by the ſaid Themas J artes the elder, and T/omas 
Parles the younger, did (in purſuance of the la! ab{lracel 
indenture,) grant, Sc. unto the ſaid Thomas Parkes the elder, 
and Themas Parkes the younger, an undivided moiety of ell 


the Jait mentioned premiles, to hold unto and to the uſe of 


the ſeid Themas Parkes the elder, and Thomas Parkes the 


, . 1 
yourger, in fee as joint-tenants. The caſe then ſet forth fevers: 
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conveyances of the undivided moiety of Pa; tes the elder and 
younger, to Dawis the Defendant in fee. It then ſtated that 
the premiſes devited to en Wejton Harper, by his father the 


firſt mentioned 7 homas Fefton Harper, atoreiaid, were wholly in 


the pariſh of Hampton in Arden, but not within the manor of 
Knowle, and were part of the premiſes deviſed or mentioned to 
be deviſed, in and by the ſaid will cf the faid 7 Smith, and 
deſcribed to be in the occupation of th: ſaid Robert Heſton; and 
that it did not appear that they were held of any other manor: 
that the Defendant Davis, was in poſſeſſion of the ſaid pre- 
miſes under the ſaid conveyances above mentioned; and that 
he and thoſe under whom he derived his title to the ſame by 
virtue of the will of the ſaid firſt named Thomas Weſton Harper, 
and the cunveyances above mentioned, have quietly and uninter- 
ruptedly enjoyed the ſame, without contributing to any part of 
the ſaid rent of 11/7., and without any entry or claim made by 
the leſſors of the plaintiff, or any of them, or any perſon, or per- 
jons under whom they or any of them, derive their his or her 
title, from the year 1741, until the preſent ejectment brought: 
that Thomas Weſton Harper, the eldeſt ſon of the ſaid teſtator, 
the ſaid firſt named Thomas Weſton Harper, entered upon the 
premiles in the pariſh of Hampton in Arden aforeſaid, deviſed to 
him by the ſaid firſt named Thomas Weſton Harper in the year 
1741, which were part of the ſaid premiſes deviſed or men- 
tioned to be deviſed in and by the ſaid will of the (aid 
Jobn Smith, and deſcribed to be in the occupation of the ſaid 
Robert Ji eſton, and enjoyed the ſame during his life and died 
leaving a daughter Martha his only child, and by his will bearing 
date the 10th June 1742, gave to his ſaid daughter and only 
child Martha 100. and ſeveral other legacies to his wife and 
other relations; and in caſe his perſonal eſtate ſhould not be 
ſufficient to pay his legacies, he charged the farm, Jand, and 
premiſes deviſed to him by the ſaid firſt named Thomas een 
Harper with the payment thereof; and ſubje&t thereto he alto 
gave, deviſed, and bequeathed, all and fingular the aid pre- 
miſes unto his brother Y//1i!/i:m We{on Harper, in fee, to whom 
he alſo bequeathed the reſidue of his perſonal eſtate, and ap- 
pointed him ſole executor of his will: that the faid Thomas 
Mellon Harper the fon died ſoon after making his will, and upon 
his death illiam Ii eh Harper his brother and deviſee, entered 
upon and enjoyed the premiſes deviſed to him as aforeſaid dur- 
ing his life, and by his will bearing date the 19th S-97cn ber 
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1772, deviſed to his ſon Thomas Weſton Harper in fee, all 


the premiſes deviſed to him the ſaid H eto, H irper, 
by the will of his ſaid brother the faid Thomas Weſton Harper 
deceaſed as aforeſaid ; he alſo gave the uſe of a room in the 
dwelling-houſe unto his wife Ann Weſton for her life, if ſhe 
continued unmarried, and gave to bis two daughters Mary 
and Sarah gol. a-piece, Sc. Sc. That the ſaid William 
Weſton Harper died ſoon after making his will, leaving the ſaid 
Thomas Weſton Harper his eldeſt and only fon, and two daughters 
Mary and Sarah, which Sarab was his youngeſt daughter, but 
who afterward died. That the laſt named Thomas VYejton 
Harper entered upon the premiles deviſed to him by his tather's 
will as aforeſaid, and being in the poſſeſſion thereof by leaſe and 
releaſe, and a fine ſur conuſance de droit, come ceo, &c. conveyed 
to the Defendant Lowe in fee, four cloſes of land containing 
about thirteen acres ſituate in the pariſh of Hampton in Arden 
aforeſaid, part of the premiſes deviſed or mentioned to be deviſed 
in and by the will of the ſaid John Smith, and deſcribed to be in 
the occupation of Robert Weſton. That Lowe has quietly en- 
joyed the ſaid premiſes under the ſaid leaſe, releaſe, and fine, 
and that no actual entry hath been made by the leſſors of the 
Plaintiff, or any of them, and that the ſaid premiſes and no part 
thereof are within the manor of Knowle, but are part of the lands 
and tenements deviſed or mentioned to be deviſed in and by the 
will of the ſaid John Smith, and deſcribed to be in the occupa- 
tion of the faid Robert Weſton in manner aforeſaid : and it did 
not appear that they were held of any other manor. That the De- 
fendant Jeſeph Powell, who was in poſſeſſion of, and claimed title 
to the premiſes after mentioned fituate in the manor of Know!e, 
and pariſh of S:/ibull (and which were the remaining part of the 
premiſes deviſed by Thomas Weſton Harper the teſtator, in 1742 
to ilam Weſton Harper as aforeſaid, and by the ſame J/illram 
deviſed to his ſon Thomas Weſton Harper,) derived his title there- 
to in manner after mentioned, (that is to ſay) by indenture of 
the 13th of April 1775, between the ſaid Thomas Weſton Harper, 
the deviſee in the will of the ſaid //ilam Weſton Harper, of the 
one part, and the ſaid Powell the Defendant, of the other part, 
whereby the ſaid laſt named T7 bomas Weſton Hurper in conſidera- 
tiop of the rents, Cc. demiſed to Powell, all the premiſes de- 
viſed by the ſaid will then in his occupation, conſiſting of a farm 


houle, buildings, garden, and upwards of zo acres of land trom 
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Lady-day then laſt for 21 years, under tne yearly rent of zol. 
with the uſual covenaats ; and it was thereby agreed by the ſaid 
Thomas Weſton Harper that his mother the faid Aun VMeſton, 
nould have one room in the dwellit z-houſe (if ſhe thought 
roper to demand it) during the term, in caſe ſhe ſo long lived, 

and the ſaid Thomas ele Harper allo agreed during the term to 
attend the ſaid Joſeph Powell yearly, to I/arwick to ſee the 110, 
a-year paid to the corporation, before the rent of 3o/. ſhould be 
demanded, By indenture between the ſaid Ann }/eton Harper 
(the widow) and the ſaid 7 homas Veſton Harper the fon of the 
ſaid William MWeſton Harper deceaſed, of the one part; and the 
ſaid Foſeph Powell (the Defendant) of the other part; in con- 
ſideration of 85/. to the ſaid Ann Meſlon Harper and Thomas 
Weſton Harper paid by the ſaid 7o/eph Powell, they the ſaid Ann 
Meſton Harper and Thomas Il eſton Harper did demiſe, grant, 
bargain, ſell, and aſſign, unto the ſaid Zoſeph Powell his execu- 
tors, adminiſtrators, and aſſigns, all the meſſuage or tenement, 
buildings, lands and premiſes, demiſed by the laſt mentioned 
deed, and which were then in the tenure of the ſaid Joe 
Powell, to hold unto the faid Fo/eph Powell his executors, 
adminiſtrators, and aſſigns from the date thereof, for the 
term of 2000 years, ſans waſte, charged with the payment of 
11/. a-year to ſuch perſons, and to and for ſuch uſes, in- 
tents, and purpoſes, as were by the will of the ſaid John 
Smith for that purpoſe mentioned and appointed, and under the 
rent of a pepper-corn payable to the ſaid Ann Weſton Harper, 
and Thomas Weſton Harper at Michaelmas yearly; with the uſual 
covenants, and thereby Powell covenanted to pay the ſaid rent 
or charge of 110. a year, purſuant to the will of the ſaid Tohn 
Smith, and all taxes, Cc. that the conſideration money in the 
laid laſt mentioned indenture was duly paid: that Robert Weſton 
and thoſe deriving title under him, were not nor were any or 
either of them, ever admitted tenants of the ſaid copybold of the 
faid manor of Knowle, of or fer any part of the efeate, and pre- 
mes, deviſed by the will of the ſaid Jobn Smith, nor ever made 
ary ſurrender of any part theres}, to the uſe of any will, or other 
in/irument, That on the 24th of Ofober 1744, at a court leet, 
and court baron, held for the manor of Knowle, it was preſent- 
ed by Charles Petit as copyholder, and allowed by the homage, 
that Henry Manger, of Naruict, gent. one of the aldermen 
of the borovgh of //arwrck aforeſaid, did out of court, on the 
23d day of October then inſtant, ſurrender by the hands of the 
!ad Petit, his attorney, all the right, intereſt, and eſtate of him 
6 B the 
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the ſaid Henry Mander, of, in, and to all that meſſuage or tene. 
ment, Sc. &c. ſituate in the ſaid manor near a place called 
Catherine a Barne's Heath then in the tenure of — Harper, 
(which premiſes were formerly the eſtate of John Smith, Clerk, 
deceaſed, who ſurrendered the ſame, to, for, and upon the ſe. 
veral uſes and truſts in his laſt will mentioned :) to the uſe of 


John Stanton, eſq; Fohn Richardſon, Edward Croft, Jobn Dad. 


ley, Iſaac Tuycreſi, Fobn White, William Collins, and Nicholas 
Rot bæwell, of the ſaid borough, aldermen (purſuant to the di. 
rections and appointment of Robert Hands, gent. mayor of the 
ſaid borough) and to their heirs, and aſſigns, nevertheleſs to for 


upon and under the ſeveral uſes, truſts, and limitations, con. 


tained in the ſaid will of the ſaid Smith, according to the cul. 
tom of the ſaid manor ; and to this court came the ſaid Stanton, 
Richardſon, White, and Collins, and were admitted, and paid 
201. for a fine, but Dadley and Rothwell were not admitted; 


that the admittance of Ward and the other truſtees in Smith's 
vill, and thoſe who ſucceeded from his death until 1744, do nit 


appear by the rolls of the manor of Knowle : That on the goth 


January 1779, aac Tuycreſi the ſurviving truſtee in the copy 


of the court roll of the 24th October 1744, ſurrendered out of 
court according to the cuſtom of the manor of Knowle, all 
the right, title, and eſtate of him the ſaid T/aac Twwycroſs, of, in, 
and to, all that meſſuage or tenement, &c, Cc, fituate, lying, 
and being within the ſaid manor of Knowle, at or near a certain 
place called Catherine a Barne's Heath, theretofore in the tenure 
of Harper, his aſſigns or under-tenants, and then of the 


Defendant Foſeph Powell; all which premiſes were formerly 


the eſtate of the ſaid Fobn Smith, clerk, long ſince deceaſed, who 
ſurrendered the ſame to, and for, and upon ſeveral uſes and truſts, 
in his laſt will mentioned and contained, or in whatſoever other 
manner the ſame premiſes could or might be better known or 
deſcribed, to the uſe of Fo/eph Eberall, eq; mayor of the 
borough of JVarwick aforeſaid, and the ſaid Jaac Twycroſi, and 
of George Eberall, John Hands, Robert Moore, George Cattell, 
Jobn Sharp, William Roe, Francis Hiorne, Charles Francis 


Greville, Charles Porter Packwood, fohn Michell, and Bernard 


Geary, of the ſame borough, aldermen, purſuant to the direc- 
tions of the ſaid Joſeph Eberall the mayor, and to their heirs 
and aſſigns, nevertheleſs to, for, and upon the ſeveral uſes, truſts, 
and limitations, mentioned and contained in the will of the 
ſaid Jobn Smith; and at a court leet, and court baron, held for the 


laid mancr, on the th of Celober 1781, the ſaid Jobn Mitchei, 
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the then mayor, and Joſet“ Everal! and the other ſurrenderees, 
the aldermen above mentioned, were admitted by Thomas Green- 
ay, a perſon appointed by their letter of attorney for that 
purpoſe ; that Tjaac Twycroſe, George Eberall, John Hands, and 
Milliam Roe, are ſince dead: that the leſſors of the Plaintiff, 
(except Ann Weſton and Mary Weſton Harper) are the ſurvivors 
of the ſaid truſtees who were admitted in 1781. That the ſaid 
rent of 11/, fer annum was regularly paid by the family of 
Meſton unto the truſtees for the time beingclaiming under the ſaid 
will of the ſaid 70 Smith deceaſed, until the conveyance made 
by the ſaid laſt named Thomas Weſton Harper to the Defendant 
Powell above mentioned, who hath ſince regularly paid the 
ſame down to Michaelmas 1787, unto the ſaid truſtees for the 
time being, claiming under the ſaid will of the ſaid John Smith 
and hath fince duly tendered the ſame to the ſaid Fohn Sharp one 
of the ſaid truſtees, to Michaelmas laſt: that the Defendant John 
Lowe has never contributed to the payment of the ſaid rent, or any 
part thereof. That on the 3iſt of March 1788, notices were given 
to the Defendant Powell and to the reſpeRive tenants of the pre- 
miſes claiming under the Defendants Lowe and Davis, ſigned 
by all the truſtees aforeſaid, except the ſaid Joby Mitchell, on 
behalf of themſelves and him the faid J Mitebell, to quit the 
premiſes in the reſpective occupations of ſuch tenants, and which 
are expreſſed in the ſeveral notices to be ſituate in the manor of 
Knowle, at Michaelgas then next following, old ſtile, being 
the end of the year, and the time when the ſaid annual rent of 
11], became due: that Ann Weſton one of the leflors of the 
Plaintiff, is the widow of the ſaid William Weſton Harper, that 
Mary Weſton Harper another of the leſſors of the Plaintiff, is 
the ſiſter and heir at law to the laſt named Thomas Weftor 
Harper, and heir of the ſaid Robert Weſton according to the 
cuſtom of the ſaid manor of Knowle, which is Borough Engliſh, 
but not being deſcended from the eldeſt ſon of her grandfather 
Thomas Weſton Harper, ſhe is not theheir of the ſaid Robert 1Veſ- 
ton acording to the common law of deſcents: that by the cuſtom 
of the ſaid manor, lands and tenements may be intailed, and the 
youngeſt ſon, of the perſon laſt ſeiſed of any copy hold eſtates 
therein, whether in fee ſimple or tail, is the cuſtomary heir, 


| 2ndif no fon, the youngeſt daughter is the cuſtomary heir, and 
| that the ſame cuſtom extends to collateral heirs ; and by the 
| Cuſtom of the ſaid manor eſtates are paſſed from one to another 
| by ſurrender, and admittance, by will and ſurrender to the ule of 


It, 
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it, or by deſcent ; and by no other means whatſoever ; and eſtatey 
tail of lands or tenements, are barred by ſurrender, and admit. 


tance, and by no other means whatſcever, 
This was argued in Eaſter Term laſt, by Bond Serjt. for the 


leſſors of the Plaintiff, and Le Blanc Serjt. for the Defendants, 
and in this term by Hill Serjt. for the leſſors of the Pliintif, 
and Adair Serjt. for the Defendants. On both arguments, it wa; 


admitted that there could be no doubt as to the freehold, which 


clearly paſſed by the fine. The counſel therefore confined them. 


ſelves to the queſtion, whether the leſſors of the Plaintiff were 


intitled to recover the copyhold lands in the poſſcſſion of the 


Defendant Powell? The arguments on that point were to the 


following effect. 
On the true conſtruction of the will of John Smith, it ſeem: 


clear that he deviſed a legal eſtate in fee in the copyholu lands to 
the truſtees, and perhaps an equitable eſtate tail to Robert V/ eon, 
on condition that he and his deſcendants ſhould pay the annual 
rent of 11/. The words “children and poſterity” are ſufficient 
to create an eſtate tail. In 6 Co. 17. 6. it is laid down that If 
A. deviſe his lands to B. and his children or iſſues, and he hath 
not any iſſue at the time of the deviſe, the ſame is an eſtate tail” 
now ** children and poſterity” are like „children and iſſues” 
and it is not ſtated that Robert Weſton had any children born at 
the time of the deviſe. To the ſame point are 1 And, 43, 
Dougl. 321. & (a) 431. in which cafes the word ** children” is 
holden to be a word of limitation: but here the expteſſion 1s 
&« children and poſterity,” which makes the preſent caſe ſtronget 
than thoſe. The intention indeed of John Smith the teſtatot, 
ſeems to have been to create a perpetuity, as he ſays, that the 
Neſton family “ ſhould never be put forth, but always continue 
in poſſeſſion of the faid copyhold premiſes.” But this was con- 
trary to the rules of law. It is clear alſo that a proviſo or con- 
dition inconſiſtent with the grant or deviſe of an eſtate is void, 


Cro. Eliz. 34. But here there is a demiſe of a fee-fimple, with 
a direction not to raiſe the rent; but that part is void, being te- 


pugnant to the eſtate given. It can amount to be nothing more 
than a recommendation. 2 Fern. 596. 746. But it was ne- 
ceſſary that the legal eſtate ſhould be in the truſtees, to enable 
them to perform the truſts of the will, They were to diſpoſe of 


the rents and profits, to pay all chief rents, &c. and were to be 


(4) Laſt Ed. : 
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elated and intereſted in fee of the copyhold lands. If the 
Weſtons therefore took any eſtate in the copyhold lands, it muſt 
have been an equitable eſtate tail, That being the caſe, the 
eſtate tail could not be barred without the proper method being 
uſed to bar it, namely, a ſurrender, which does not appear, and 
then the leſſor of the plaintiff Mary Weſton Harper the heir in 
tail is intitied to recover. An equitable eftate-tail of a freehold 
is hardly barrable by deed alone according to the opinion of the 
chancellor in 1 P. ms. 91. & Harvey v. Parker, 10 Vin. Abr. 
266. pl. 6. which was afterwards affirmed in the Houſe of 
Lords (a). And the ſame rule holds with reſpect to the copy- 
holds. Neither will equity % the conveyance of a copyhold 
without a ſurrender. 1 P. Y/ms. 354. But inaſmuch as it is 
not perfectly clear what eſtate the Meſton family took, and as it 
is beyond diſpute that the truſtees in the will of Smith took a 
legal eſtate in fee, their title in ejectment ſhall not be defeated 
by ſetting up the eſtate of ceſtui que truſt, according to the doctrine 
laid down by Lord Mangfield, Dougl. 721. & 777 (6). To the 
ſame effect alſo is 1 Brown Rep. Chan. 75. Shapland v. Smith. 
The leffors of the Plaintiff in the firſt demiſe, are likewiſe 
truſtees for the benefit of a charity. They were to diſpoſe of 
the rents in buying and making up ten gowns for ten poor men. 
Now it is clear law, that if the truſtee of a charity ſurrenders or 
releaſes the lands, the ſurrenderce or releaſee takes them ſubjet 
to the original truſt. The object of the charity muſt be fulfilled, 
and probably the court of chancery would interfere in this 
cate to increaſe the rent, for the benefit of the charity. 8 Co. 
130. b. Caſe if Thetford School, 2 Vern. 397. 412. 596, 4 Vin. 
Abr. 496. The lefſors of the Plaintiff in the firſt demiſe, there- 
fore having the legal eſtate, are intitled to recover in the eject- 
ment. And though the truſtees under the will of Smith, do not 
appear to have been admitted as tenants of the copy hold before 
the year 1744, yet the rent was regularly paid by the JVeftons 
from the death of Smith, Tt is then fairly to be preſumed that 
the furrenders and admittances were duly made; or at leaſt it 
ſhall not be allowed to the Defendant to deny the title of the 
Plaintiffs on that account. In ſtating a title at a great diſtance 
of time, it is not neceſſary to produce every mere aſſignment 
which has taken place. It is enough to ſhew the beginning of 
thc title, and a reaſonable length of enjoyment under it. The 


(a) As appears from the printed late of (%) Laſt Ed. Dee v. Pott. & Gordright v. 
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Defendant therefore cannot object to the apparent chaſm in the 


Plaintiff's title, from the circumſtance of there being no adini;. 
tances of truſtees under the will of Smitb, entered on the folls 
of the manor, previous to the year 1744. 

On behalf of the Defendant it was argued, that on the fiir 
conſtruction of the will of Sith, the Yeflons took an equitable 
eſtate in fee, ſubjeR to a rent-charge of 11 /. per annum, for the 
benefit of the charity, in which the truſtees had a legal intereſt. 
The words of the deviſe are full large enough to give an eſtate 
in fee; they direct that the rent ſhould never be improved or 
raiſed, but continue at 11/. fer annum, and that Robert };/://yn 
and his children and poſterity which ſhould ſucceed, ſhould never de 
put forth or from be ſame, but always continue the poſſeſſion of 
the ſaid copyhold premiſes. Now though the word children 
alone gives an eltate-tail, according to the cates cited on behalf of 
the Plaintiff, yet here words of perpetuity are ſuperadded. In 
3 Bulſtr. 195. it was decided that a deviſe to A. and B. and that 
they and their ſucceſſors ſhould pay a certain yearly rent to a 
corporation, gave them a fee-ſimple. So allo are 1 Rell. Rep, 
299. 1 Roll. Abr. 835. l. 15. Bendloce 11. 2 Freeman 268, 
1 Sale. 685. If then Thomas MWeſton Harper had an eſtate in 
fee, the queſtion is at an end, proper cenveyances having been 
executed to pals an eſtate in fee. With reſpect to the argument 
that the truſtees may ſupport an ej:&tment againit the ce/{ui qe 
truſt, it is to be obſerved that they are only intitled to a rent- 
charge of 11 /. per annum; as long as that is paid they have no 
right of entry, and conſequently no right to bring an ejectinent:; 
and the caſe ſtates that the rent has been regularly paid to the 
year 1787 and fince tendered. The truſtees are not the land- 
lords, the //efton family are not their tenants; they had no right 
to give notice to quit: the rent was not paid for the occupation 
of the eſtate, but merely charged upon it. The caſes cited from 
Douglas are not applicable, as there is no queſtion here of doubt- 
ful equity between the truſtee and ceſlui gue /ruſt, nor any thing 
to give the truſtees a right to enter. The true conſtruction of the 
will of Smith is, that the Weſtons had an equitable eſtate in fee 
charged with the rent to the truſtees, But ſuppoſing T homas 
Weſton Harper took an eſtate-tail, as is contended on the other 
fide, it was barred by the deviſe to his brother, in 1741, Not being 
tenant on the rolls of the manor, he could not ſurrender, He 
therefore took the moſt effectual means in his power to bar the en- 


tail, namely, by deviſe. 80 it has been holdeo, that the mortgage! 
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of a copyhold out of poſſeſſion who could not ſurrender, might 
deviſe the equity of redemption. 3 P. Vn. 460. King v. 
King (a). So in 2 Vezry 204. Carr. v. Singer, it was decided that 
an entail in a copyhold might be barred by a ſurrender to the uſe 
of the will of the tenant in tail, Or, if the deviſe in 1741, was 


not ſufficient to bar the entail, the deed of the laſt named Thomas 


Weſton Harper, was fully adequate to that effect. The principle 


of all the authorities on this point is, that to avoid a perpe- 


tuity, the beſt means in the power of the tenant in tail 
ſhall be uſed to bar the entail. If he is in poſſeſſion, and 


bis name is on the court rolls, be may do it by ſurrender 


to the uſe of his will, where there is no other cuſtomary 
method. If he is not in poſſeſſion, and only intitled to an 
equity of redemption, he may do it by Ceviſe alone. So in 
the preſent caſe, the beſt means were uſed, which the tenant in 
tail had in his power to ule. 
Cur. vult dvi. 
Lord LouGHBoROUGH, after ſtating the caſe at length, pro- 
ceeded thus. On this caſe it is clear that the verdict muſt be 
entered for the Defendants Lowe and Davis, as to the premiſes 
in their reſpective occupations; firſt, becauſe no title is ſhewn 
in any of the leſſors of the Plaintiff to the freehold lands; 2dly, 
becauſe the fine in one caſe, and the length of adverſe poſſeiſion 
in the other, would bar an ejectment. 


With regard to the copyhold lands, the firſt queſtion is, 
whether the leſſors of the Plaintiff in the firit demiſe have ſhewn 
atitle? It is fairly abjected, that they do not derive a title by 
diſlinct ſurrendcrs from the perſons named in the will of Sm76. 
Dat they ſhew a title by ſurrender from a ſurviving truſtee in 
1744. It may then be preſumed that. antecedent to that ſur- 
render the eſtate had been duly conveyed, and it is not compe-— 
tent to the Defendant Powell, Who has conſtantly paid the rent 
of 11], to the truſtees, to object to their title to receive 
it; and they could have no other title but as under the appoint» 
ment of that will. The next objection is that they are mere 
truſtees with reſpect to the eſtate, and ſhall not recover the poſ- 
ſeſſion from the ceſtui que truſt, while the rent of 111. is duly 
paid; on which the following points ariſe. iſt. Whether any 
and what eſtate is given by the will of Smith to Robert Weſton ? 
2d. In whom the right of Robert Weſton is now veſted? 36, 
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Whether this is a caſe in which a court of law can ſtop the ef. 


fect of a legal title to obtain poſſeſſion? The will of Smith with 


reſpect to Robert M eſton, is argued to import a mere recommen. 


dation of him and his family to be continued tenants; and it is 


ſaid that a direction not to raiſe the rent would be void, as re. 


pugnant to the eſtate given; to ſupport which poſition tuo 
caſes from 2 Vern. 596. & 746. were cited. But thoſe caſey 
are not applicable. In the one the truſtees of an eſtate given 


to a charity had thought fit to impoſe ſuch a condition; in 
the other the Chancellor had eſtabliſhed it on a propoſal 


for the benefit of the truſt eſtate. In both the act was 
done without due authority. But a teſtator in giving his 


eſtate may impoſe any terms conſiſtent with the rules of lau, 


and it can only be a queſtion on the intention, when be— 
queſts ſeem to encounter each other. In the preſent caſe, the 
deviſces take no benefit, they are mere truſtees. The object of 
the charity is limited, and the ſum defined. The direction to 
continue the poſſeſſion of Meſton and his children and poſterity 
paying that ſum, is as poſitive as the direction to lay out the 
11/, and to diſtribute the gowns bought with it to ten poor 


men. The truſtees are as much bound to ſupport one bequeſt as 


the other. But although it is clear that the YYefton family ate 
the objects of a truſt in this will, it is far from being clear in 
what manner the bequeſt in their favour is to take eſtect. It 


is not a neceſſary concluſion that /cme eſtate muſt pals to 


them by the will. It muſt be allowed, that a condition to pay 
a rent for ever, will create an eſtate in fee, as in the caſe cited 
from 3 Bulſir. 194. and that ** poſterity” may be a word of li- 
mitation, as in the caſes cited in the firlt argument. But all 
theſe calcs are upon words annexed to an expreſs deviſe of an 
eſtate. In this will there is no expreſs deviſe to Robert ej n. 
It is only, hat“ he who was then tenant, and his children and 
*« poſterity ſhould never be put forth, but continue the poſſeſ- 
« ſion.“ Ihe idea of the teſtator ſeems to have been a perpe- 
tual tenancy at a fixed rent, Thinking the bequeſt imperative 
to the truſtees, I do not know but that truſt might have 
been well executed by granting leaſes for years renewable. | 
am not ſure that it would be a breach of truſt to follow cithet 
the courſe of ſucceſſion to perſonal eſtate, on the legal courle of 
deſcent in continuing the poſſeſſian to the poſterity of Aer 
Weſton. © But ſuppoling that the truſt is executed in the truſtees, 


and that an eſtate paſſed to Robert Weſton, the words“ to his 


children 
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children and poſterity who ſhould ſucceed,” mult confine it to 
an ale tail, An eſtate to a man and his children, if he has 
none born, is an eitate tail according to Vild's Caj/e, 6 Co. 16. 
b. Poſterity goes ſtill further. It is an excluſion of collateral 
heirs, and muſt cut off the fee-ſimple by neceſſary implication. 
If then any eitate paſſed to R:bert Weſton, it was an equitable 
eſtate tail of a copyhold deſcendible by the cuſtom in Borough 
Engliſh, and the leſſor of the Plaintiff Mary Meſion Harper is 
heir in tail unleſs it were barred. This brings it to the queſtion, 
whether the eſtate tail is barred ? It was argued that it was bar- 
red by the will of Thomas Weſton Harper, Now though it is 
true that the deviſe of an equity in a copyhold requires no ſur- 
render, yet that is where the teſtator has a deviſable eſtate. The 


entail mult firſt be barred, The party muſt have done ſome an- 


tecedent act to enable him to deviſe. Here no ſuch thing was 
done. And the will of Thomas Weſton Harper did not operate 
long: there was no length of poſſeſſion againſt the entail on which 
to preſume a ſurrender. But it is ſaid that the entail was barred 
by the deed of the younger Thomas Weſton Harper. But it would 
require a good deal of argument to prove that a leaſe made by 
the equitable tenant in tail of a copyhold, ſhould be a bar of the 
entail, It is not clear then that the eſtate tail was de Fado barred 
by any act of the tenant ; if not, then Mary Weſton Harper is in- 
titled as heir in tail. But ſuppoſing it to have been barred, and 
that William Weſton Harper was tenant in fee, then ſhe is in- 
titled as cuſtomary heir at law, Yet on that ſuppoſition is it clear 
that Powell is intitled to hold againſt the Plaintiffs for the term 
of 2000 years? He takes a leaſe for 21 years at the yearly rent of 
zol. A few weeks after this he has a conveyance of the ſame 
premiſes for 2000 years in conſideration of 85 J. But this con- 
ſideration was groſsly inadequate; it was not five years purchaſe, 
It mult therefore have been either a mortgage to ſecure the ſum 
of 85 J. or a purchaſe evidently fraudulent, and only obtained 
by ſome impoſition on an ignorant man. If it were a mortgage, 
the mortgagee had no right of poſſeſſion as long as the money 
was paid, If it were a fraudulent purchaſe, there could be no 
equitable title, Then the third queſtion is, whether there is 
ſuch an equity, as can obſtruct the clear legal title of the 
Plaintiffs in the firſt demiſe to obtain poſſeſſion? Now the cule 
is, that unleſs in the caſe of a clear truſt, the equitable title of 
ceſtui que truſt, ſhall not be ſet up againſt the legal title of the 


truſtee; and in the preſent caſe it is not clear who is the ceſtui 
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gue truſt. If the truſts are not clearly executed in favour of 
any one, it is fit that the truſtees ſhould be in poſſeſſion, and it 
any remedy is required, it muſt be ſought in another place. 

We are therefore of opinion that a verdict mult be entered for 
the leſſors of the Plaintiff in the firſt demiſe, as to the premiſe; 
in the occupation of Powell. 


Gray v. FowLER and Others, Aftignecs of Pungss 


a Bankrupt. 


HIS was an ifſue ſent from the court of Chancery, to try 

whether one James Purſer at the time he became a bank. 

rupt was or was not indebted to the Plaintiff in any and what 
ſum of money ? 

The cauſe came on to be tried at the Sittings after Michael. 
mas Term, at Guildhall, before Lord Loughborough, when 
the jury found, that Purſer at the time he became a bank- 
rupt, was indebted to Gray in the ſum of 597 J. and allo in the 
ſum of 6851, for malt, ſubject to the opinion of the court upon 


the following caſe. The Plaintiff Gray a malt factor, had ſup- 
plied Purſer who carried on the buſineſs of a brewer, with large 


quantities of malt, and uſually drew upon him at the expiration 
of three months from the delivery of each parcel of malt, for the 
amount; and Purſer accepted the bills. On the 28th of Januar) 
1787 Purſer owed Gray 1125. for malt delivered and bills accept- 
ed, ſome of whichwere then due, and the remainder nearly due, 
Gray at this time demanded payment, and upon Par ſer's requeſting 
further indulgence, and propoſing to pay the principal and in- 
tereſt by inſtallments within a period of fourteen months, 
Gray inſiſted upon a fixed ſum of 150/. being added to the 
debt, declaring he would have nothing to do with intereſt, and 
if the propoſal was refuſed, he ſhould inſiſt on immediate pay- 
ment. Purſer accordingly on the zoth of January, accepted 
five bills of exchange of the dates and amounts following, vis. 
one dated zoth January payable at two months for 160/, 
another bill of the ſame date for 280. at five months, another 
of the ſame date at eight months for 2621. another of the {ame 
date at twelve months for 275/., and another bill of the ſame 


date at fourteen months for 298/., amounting together to 12750 
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which bills at Gray's inſtance, were alſo indorſed by Purſer's 
wife who was ſuppoſed to have a ſeparate property. The two firſt 
of the bills, amounting together to 440/., were afterwards paid 
by Purſer about the time they became due; and Purſer became 
further indebted to Gray for other quantities of malt fold and 


; delivered in a ſum of 597 J. after the zoth of January. In the 


month of O#ober 1787, all dealings between them ceaſed, and 
Gray inſiſting on a better ſecurity for the debt then due to him, 
agreed to accept an aſſignment of ſome leaſehold premiſes and 
ſome butts of beer. The deed of aſſigument was executed on 
the 2d of November, and the ſum left in blank by the attorney 
who prepared it, was filled up at the time of the execution, as 
ſettled between Gray and Purſer themſelves, with the ſum of 
14161, 4s. 7d., which was to be diſcharged, with intereſt at 
51. per cent. out of the ſale of the things aſſigned. By which 
deed of aſſignment, Purſer covenanted with Gray to pay him 
the ſaid ſum of 1416/7, 4s. 7d. and intereſt on the days therein 
ſpecified. This ſum inſerted as the conſideration of the deed, 
agrees with the ſum which would remain due on the bills ac- 


ceepted for 1275/. and the further delivery of malt for 5971. af- 


ter deducting for the bills paid 440 l., except what was de- 
ducted as the diſcount on the current bills not then due. Upon 
the ſum contained in this aſſignment, Gray received on the 
2d February 1789 three months intereſt then due at 51. per cent. 
as ſtipulated in the deed. In May 1788 a commiſſion of bank- 
ruptcy iſſued againſt Purſer, the Defendants were choſen aſſignees, 
and by an action of trover againſt Gray, tried in the court of 
King's Bench, recovered the goods and leaſe compriſed in the 
aſſignment of the 2d November 1787, a latent act of bankruptcy 
having been committed by Pur/er long before the date of the deed. 

The queſtion for the opinion of the court was, whe- 
ther the above ſum of 1416/7. 45. 7d. or or any part of it 
remained legally due; or whether the whole or any part 
of it was any way affected by the uſurious contract of 


the zoth January 1787 ? The latter ſum of 685. being due 


for goods really delivered before the zoth January 1787, if the 


court ſhould be of opinion that the ſaid ſum of 68 5 J. remained 
| legally due, then the verdi& to be entered for 1282/., being 
the amount of the faid ſeveral ſums of 597 J. and 68 5. If the 
court ſhould be of opinion that the ſaid ſum of 685 /. did not 
eemain legally due, but that the ſum of 5971. was legally due, 
| then the verdict to be entered for 597 /. only, But if the court 


ſhould 
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1790. ſhould be of opinion that neither the ſaid ſum of 685 J. nor the 
— fſaid ſum of 5971. remained legally due, then the verdict to be 


_ entered for the Defendants. 
9 FowiIEx. This was argued in Eæfer Term laſt, by Bond, Serjt. for the 
it Plaintiff, and Runnington, Serjt. for the Defendants. And in 
this term by Adair, Serjt. for the Plaintiff, and Le ene, Serjt, 
for the Defendants. 
On behalf of the Plaintiff two points were made, 1. That 
the prior legal debt which the jury had found ro be due, was not 
. | vitiated by the ſubſequent uſurious contract for the forbearance 
i | of it; 2. That this debt was not extinguiſhed by the deed of 
. aſſignment. To eſtabliſh the firſt point, it was ſaid, that the 
ſtatutes 12 Car. 2. c. 13. . 2. and 12 Ann. ft. 2. c. 18. l. 
had declared that ** all bonds, contracts, and aſſurances what. , 
ever, whereupon and whereby uſurious intereſt ſhould be taken, 
Sc. ſhould be void.“ But theſe expreſſions could not extend 
1 to a prior bond fide debt, independant of any ſuch contract 
| or aſſurance. It was admitted that the five bills of exchange 
which covered the uſurious tranſaction, were void; but it wa 
urged that the Flaintiff was fairly and juſtly intitled to the 
two ſums of 597/. and 685/, To ſhew that a former legal 
debt was not deſtroyed, by a ſubſequent illegal agreement, 
theſe authorities were cited, viz. Cro. Eliz. 20. I Mod. 69. 


| . 2 Mod. 307. 7 Mod. 119. 1 Saund. 294. Sir Thomas Rayn. 


197. 3 Salk. 391. 3 Keb. 142. 2 Burr. 1077. Coup. 112, i | 

| With regard to the ſecond point, it was argued that the ſim- q 

ple contract was not extinguiſhed by the deed, which was in- | 

validated by the recovery of the aſſignees in the King's Bench; . 

that the principal being gone, the incidental covenants wee d 

likewiſe annihilated. Yelv. 19. 1 Bac. Abr. 541. Soalloa WW 6, 

B bond taken for a ſimple contract debt, after an act of bank- WW af 

i ruptcy, does not extinguiſh the ſimple contract, or prevent N 1 
ly the creditor from coming in under the commiſſion. Stra. 1042. 

f S. C. Caf. Temp. Hardwicke 267. Bull. N. P. 182. o if n WW ® 

infant become indebted for neceſſaries, and give a bond witha WW = 


the bond 


penalty, conditioned for the payment of the debt; 


b being void does not extinguiſh the ſimple contract, though it Jen, 
would be otherwile, if it were a ſingle obligation. Co. Lit. 185 
172. 4. and Harg. note, laſt edit. Cro. Eliz. 920. Bull. N. I. oy 

fen 

182. 

On the part of the Defendants, the ſum of the arguments was, ay 

lone 


that at the time when the uſurious contract was made, tic 
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narties ſtood as debtor and creditor, on an account for goods fold 


2nd bills given in the courſe of trade. All theſewere annulled, 
and then Gray became a lender of the money owing to him, 
and Purſer a borrower of it, as much as if the money had been 
paid, and lent again at an uſurious intereſt, 

The court were all clearly of opinion, that the fair debt for 
the goods ſold till ſubßſted, unimpeached by the uſurious 
tranſaction, and was not a colourable pretence to cover a real 
loan. Accordingly, judgment was ordered to be entered for 
the Plaintiff), as to the two ſums found by the jury. 


BaartTHwalTz v. Cooksty and Another, 
TJEPLEVIN for taking on the 13th of October 1788, 
the goods of the Plaintiff an infant, who ſued by prochein 
any. 

Avowry and cognizance, that for fix years next before and end- 
ing on 29th September 1788, one William Braithwaite deceaſed, in 
his life- time, and Elisabeth Braitbwaite his adminiſtratrix, held 
and enjoyed the ſaid places in which, Cc. in manner following, 
that is to ſay, the ſaid William Hraithraite for and during a part 
of the aforeſaid time, until and at the time of his death, and 
the ſaid Elizabeth Braithwatte as ſuch adminiſtratrix as aforeſaid, 
from the death of the ſaid William Braithwaite for and during 
the reſidue of the term aforeſaid, under and by a certain demiſe 


thereof, thentofore made, and before the ſaid time when, Sc. 


determined, at a certain yearly rent, to wit, the yearly rent of 
0;1. 36. And the ſaid Elizabeth Braithwaite adminiſtratrix as 
aforeſaid continued and was in the poſſeſſion of the ſaid places 
in which, Cc. from the determination of the ſaid demiſe, un— 
til and at the ſaid time when, Sc. and becauſe a large ſum, 
to wit, the ſum of 43967. 185. of the faid yearly rent for ſix 
years of the ſaid demiſe ending and ended on the ſaid 2gth day 
of September in the year of our Lord 1788, on that day and 
year, and alſo at the ſaid time when, Se. were in arrear and 
unpaid to the ſaid Holland (Cocbſey) he the (aid Holland in his 
own right well avows, and the ſaid Lamfhbry (the other De- 
fendant) as bailiff of the ſaid Holland, well acknowledges the 
taking of the goods and chatteis in the- ſaid declaration men- 
tioned in the ſaid places in which, &c. at the ſaid time when, 
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Sc. the ſaid time when, Sc. being within the ſpace of fix ca. 
lendar months after the determination of the aforeſaid demiſe, 
and during the continuance of the ſaid Holland's title and in. 
tereſt in and to the ſame demiſed premiſes with the appurte. 
nances, and during the poſſeſſion of the ſaid Eligabetb Braith. 
waite adminiſtratrix as aforeſaid, from whom and the (aid /. 
liam Braithwaite, ſuch arrears of rent bceame due as aforeſaiq, 
and julily, Sc., for and in the name of a diſtreſs for the 
ſaid rent ſo due, in arrear, and unpaid as aforeſaid, and which 
ſaid rent ſtill remains due and unpaid, and this, Sc. where. 
fore, &c. | 

The ſecond avowry and cognizance ſtated the yearly rent to 
have been 427. and the arrears 252/., but in other teſpects were 
the ſame as the firſt. 

The third ſtated, “ That for a long ſpace of time before the 
ſaid time when, Sc. to wit, for the ſpace of ſix years next be. 
fore, and ending and ended on the ſaid 29th day of September, in 


the ſaid year 1788, the ſaid William Braithwaite deceaſed in his 


life-time, and the ſaid John (the Plaintiff ) held and enjoyed the 
faid places in which, &c. (amongſt other premiſes) with the ap- 
purtenances, as tenants thereof to the ſaid Holland, in manner 
following, to wit, the ſaid William Braithwaite for and during a 
part of the time laſt aforeſaid, until and at the time of his death, 
and the ſaid Fobn from the time of the death of the ſaid William 
Braithwaite for and during the reſidue of the time laſt aforeſaid, 
under and by virtue of a certain other demiſe thereof thentofore 
made, and before the ſaid time when &c. determined, at a certain 
yearly rent, to wit, the yearly rent of 66/. 43s. and the ſaid 
Fehn continued and was in the poſſeſſion of the ſaid place, in 
which, &c, from the determination of the ſaid laſt mentioned 
demiſe, until and at the ſaid time, when, Sc. and becaule a 
large ſum, to wit, the ſum of 2961. 18s. of the ſaid laſt men- 
tioned yearly rent, for fix years of the ſaid laſt mentioned de- 
miſe, ending and ended on the 29th day of September in the ſaid 
year 178, on that day and year, and allo at the ſaid time, when, 
Se. were in arrcar and unpaid to the ſaid Holland, he the ſaid 
Holland in his own right well avows, and the ſaid ZHumphry as 
bailiff of the ſaid Holland, well acknowledges the taking of the 
ſaid goods and chattels in the ſaid declaration mentioned in the 
ſaid places, in which, Sc. at the ſaid time, when, &c. the ſaid 
time when, c. being within the ſpace of ſix calendar months 


after the determination of the ſaid laſt mentioned demile, and 
during 
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during the continuance of the ſaid Holland's title and intereſt in 
and to the ſaid demiſed premiſes, and during the poſſeſſion of 
the ſaid John, from whom and the ſaid William Braithwaite, 
ſuch arrears of rent become due as laſt aforeſaid, and juſtly, &c. 
for and in the name of a diſtreſs for the ſaid rent ſo due, in 
arrear and unpaid as laſt aforeſaid, and which faid rent ſtill re- 
mains due and unpaid, &c. 

The fourth were like the third, except that the annual rent 
was {tated to be 421. and the arrears 2521. 

To each avowry and cognizance there was a general demurrer, 
in ſupport of which Clayton Serjt. argued in the following man- 
ner. At common law no diftreſs could be taken after the ex- 
piration of the term. 1 Roll. Abr. 672. Co. Litt, 47.6. The 
ſtatute 8 Anne c. 14. gave a power to executors and others to 
diſtrain within ſix months after the determination of the term, 
and during the poſſeſſion of the tenant, The avowant is in the 
nature of a Plaintiff, and to intitle himſelf to enter muſt make 
a good title in omnibus. He ought to ſhew that the diſtreſs was 


taken during the poſſeſſion of the tenant. Here Miiliam Braith- 


waite died before all the rent became due, for which the diſtreſs 
was taken. The caſe therefore is not within the terms of the 
proviſo, nor within the ſpirit of it, as it would tend to this, that 
the ſucceeding tenant ſhould be liable to be diſtrained for rent 
due from his predeceſſor, who was out of poſſeſſion, and after 
fix months had expired from the end of the term. The firſt 
and ſecond avowries ſtate that Elizabeth Braithwaite the admi- 
niſtratrix continued in poſſeſſion, and the third and fourth that 
the Plaintiff did the ſame; the pleading then is bad, for the 
time that William Braithwaite was tenant. The term guoad 
William Braithwaite determined by his death. 

Adair Serjt. for the Defendants. The three principal ſtatutes 
concerning diſtreſſes, make theſe avowries good. The 32 Hen. 
5, c. 37 (a). enables the landlord to diſtrain againſt executors 
and adminiſtrators ; the 8 Anne c. 14 (5). to diſtrain within fix 
months after the end of the term; and the 11 Geo. 2. c. 19 (e). 
to avow generally. 


The court were very clearly of this opinion, and therefore 
gave 


Judgment for the Defendants (4). 


(a) S. 4. | (4) The rule for judgment was drawn up 
(6) §. 6. & 7. general for the Defendants, but the opinion 


c) S. 22, | of the court was given on the two firſt 
| avowries, 
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STUuDD v. Acro (a). 


Middleſex, ,TATHANIEL Lee Acton, late of Lever mere, 
(to wit.) in the county of Set, eſq. late ſheriff of the 
ſame county, was attached to anſwer to James Studd, in a plea of 
treſpaſs on the caſe, &c, and thereupon the ſaid James by Townley 
Ward his attorney complains: For that whereas by a certain at 
made in the parliament of the lord Henry the Sixth, late king of 
England, Gc. helden at J/eminfler in the county of Midaleſax, 
on the 25th day cf February, in the 23d year of his reign, it was 
amongſt other things enacted by the authority of the ſame par. 
liament, that all ſheriffs ſhould let out of priſon all manner of 
perſons by them or any of them arrcited, or being in their 
cuſtody, by force of any writ, bill, or warrant, in any action per- 
ſonal, or by cauſe of inditment of treſpaſs, upon reaſonable ſure- 
ties of ſufficient perſons, having ſufficient within the counties 
where ſuch perſons be ſo let to bail or mainprize, to keep their 
days in ſuch place as the ſaid writs, bills, or warrants ſhould 
require, (as by the ſaid ſtatute reference being thereunto had, 
may more fully appear.) And whereas after the making and 
publiſhing of the ſaid act, to wit, on the 16th day of December, 
in the 3oth year of the reign of our preſent ſovereign lord the 
king, one John Revett, proſecuted out of the court of our ſaid 
lord the king of his chancery, the ſame then being at Weſtminſber 
in the ſaid county of Middleſex, a certain writ of our ſaid lord 
the king of attachment, directed to the ſheriff of SH, by 
which ſaid writ the fame lord the king commanded the ſaid 
ſheriff to attach the ſaid James and El:;zabeth his wife, and one 
James Reilly and Elizabeth Cotton, ſo as to have them before 


the ſame lord the King in his court of chancery in eight days 


after Saint Hilary, whereſoever the ſaid court ſhould then be, 
there to anſwer to the {id Jord the king as well touching a cer- 
tain contempt which they, as it was alledged, had committed 
againſt our ſaid lord the king, as alſo ſuch other matters as ſhould 
be then and there laid to their charge; and further to perform 
and abide ſuch order as our faid lord the king's ſaid court (hould 
make in that behalf; and that the ſame ſheriff ſhould bring that 
writ with him; which ſaid writ was thus indorſed “ by the 
court for not anſwering at the ſuit of John Revert eſq. Plaintiff. 


(a) As this action was rather uncommon, the declaration is ſtated at length, 


2 Which 


- 
% 
* 
of 
Fo 
8 
2 
SY 
7 
D; 
f 
1 
FT 
"\ 
2 


— — * 


1 
L 
io 
5 ö 
* 
5 
** 
3 4 
Fel 
a 
- 75 
* 
97 
2 
8 
— 
wy 


IN THE THIRTIETH YEAR OF GEORGE III. 


Which ſaid writ ſo indorſed, the ſaid John Revert afterwards 
and before the return of the ſame, to wit, on the 26th day of 
December, in the zoth year of the reign of his preſent majeſty 
at Weſtminſter aforeſaid, in the county of Middleſex aforeſaid, 
deliveted to the ſaid Nathaniel Lee, then ſheriff of the ſaid 
county of Suffole, in due form of law to be executed; by virtue 
of which ſaid writ, the ſaid Nathaniel Lee, fo being ſuch ſheriff 
of the county of Suffolk as aforeſaid, afterwards and before the 
return of the ſaid writ, to wit, on the ſaid 26th day of Decem- 


er in the year laſt aforeſaid, at Campſay Aſh in the ſaid county 


of Sufol, took and arreſted the ſaid James Stuad and Elizabeth 
his wife: and the ſaid James Studd in fact ſays, that immediately 
after the taking andarreſting of them the ſaid James and Elizabeth 
his wife, they the faid James and Elizabeth his wife, then and 
there tendered and offered to the ſaid Nathaniel Lee ſo being 
ſuch ſheriff as aforeſaid, reafonable ſureties of ſufficient perſons, 
to wit, Thomas Carthew, and James Lynn, then and there be- 
ing ſufficient perſons, and having and each of them having ſuf- 
ficient within the county of Sfb aforeſaid, for the appearance 
of them the ſaid James and Elizabeth his wife, according to 
the command of the ſaid writ, according to the form of the 
ſaid ſtatute. Nevertheleſs the ſaid Nathaniel Lee not regarding 
the ſaid ſtatute, but contriving and wrongfully intending un— 
juſtly to injure, aggrieve, and oppreſs the {ſaid James Studd, and 
to put him to great trouble and expence in this behalf, a utely 
refuſed to accept of any bail or ſureties for them the ſaid James 
and E/izabetb his wife, and afterwards, to wit, on the ſame day 
and year laſt aforeſaid, carricd them the ſaid James and Eliza- 
beth his wife, to the common gaol of our ſaid lord the king, in 
and for the ſaid county of SH, and them then and there kept 
and detained priſoners under the cuſtody of the ſaid Nathaniel 
Lee, then ſheriff of the ſaid county of Sf, for a long ſpace 
of time, to wit, for the ſpace of 10 days, againſt the form of the 
ftatute in ſuch caſe made and provided; wheteby the ſaid James 
v'udd was not only during all that time deprived of his liberty 
and hindered and prevented from tranſacting his lawful affairs 
and buſineſs, but alſo by reaſon of the ſaid impriſonment of his 
laid wife, loſt and was deprived of the ſervice and afliftance 


ef his ſajd wife in his affairs and buſineſs, whereſore the ſaid 
: James Studd ſaith, he is injured and hath ſuſtained damage to the 
| Value of 1000/, and therefore he brings ſuit, &c. 
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To this declaration there was a general demurrer; which was 

— argued in Eaſter Term laſt, by Le Blanc, Serjt. for the Deſen. 

Srupyy dant, and Lawrence, Serjt. for the Plaintiff; and in the preſent 
Hos term by Rooke, Serjt. for the Defendant, and Adair, Serjt, for 

the Plaintiff. The following were the arguments in ſupport of 
the demurrer. 

The queſtion in this caſe is, whether the ſheriff is bound by 
the ſtat. 23 Hen. 6. c. 9. to take bail on an attachment iſſuing 
out of chancery? It is clear that ſuch proceſs is not within the 
words of the ſtatute, which are That the ſaid ſheriffs and all 
c Other officers and miniſters aforeſaid, ſhall let out of priſon 
6 all manner of perſons by them or any of them arreſted, or be- 
ing in cuſtody by force of any writ, bill, or warrant, in any 
ation perſonal, or by cauſe of inditment of treſpaſs, upon rea 
ſonable ſureties, Sc. Now the term“ action” is confined to 
ſuits in courts of common law. It is to be conſidered there. 
fore, whether the meaning of the ſtatute extends to this procet; 

of attachment out of a court of equity. At common law, there 


was no arreſt in civil actions, except in caſes of treſpaſs vit 


armis, and in ſuits to recover the debt of the king: but by 
gradual progreſs it was extended to all perſonal actions as at the 
preſent day. The ſtat. 52 Hen, 3. c. 23. and eighteen years 
after, the ſtat. Weſt. 2. 13 Ed. 1. c. 11. gave an attachment 
againſt the bodies of bailiffs, ſervants, chamberlains, and re- 
ceivers, for arrears of accounts. The 13 Ed. 1. fl. 3. gave the caiat 
ff laicus againſt the conuſor of a ſtatute merchant. By 25 Ed. , 
A. 5. c. 17. the ſame proceſs is given in debt and detinue as in 
account. The 27 Ed. 3. fl. 2. c. 9. enables the mayor of the 
ſtaple to arreſt the conuſor of a ſtatute ſtaple, The 19 Hen. 7. 
c. 9. allowed the ſame proceſs in caſe, as in debt or treſpaſs. Thc 
23 Hen. 8. c. 14. ordained the like proceſs in forcible entry 
on 5 Ric. 2. as in treſpaſs at common law, and the like in an- 
nuity, and covenant, as in an action of debt, And 21 Jac. . 
c. 4. the like proceſs in popular actions, as in treſpaſs vi ef arm 
at common law. An arreſt therefore by the proceſs of a court ef 
common law, is a matter of right in the Plaintiff, which courts 
of law cannot prevent, and in which, before the Legiſlature in- 
terfered, the ſheriff had no legal power to take bail. For this put- 
poſe the 23 Hen. 6. c. 9. 13 Car. 2. fl. 2. c. 2. & 12 Geo. 1. 6 
29. were paſſed. But an arreſt in a court of equity is by no means3 


right which a Plaintiff can claim: it is a mere fiction invented 0) 
| ſucceſſie 
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ſucceſſive chancellors to ſtrengthen the juriſdiction of the court. 
The party is taken on a ſuppoſed contempt of the court by non- 
appearance. But the chancellor may ifſue proceſs of contempt 
or not, at his pleaſure, may model and controul the arreſt, and 
may direct whether any bail, or to what amount ſhall be 
taken. The principle therefore of arreſts in courts of common 
law and equity, is totally different. If courts of law had 
adopted the ſame fiction, the ſtatutes which extended the capras 
would have been unneceſſary. The proceeding in equity is not 
directly for any demand either real or perſonal, it is not in rem 
but in perſonaom. 4 Inf. 84. It is uſually for relief where 
the law is harſh, as in caſes of penalties ; or defective, as in ap- 
plications fon ſpecific performance, or for the {diſcovery of fraud. 
It was originally a matter of grace and favour, and not to be de- 
manded as a right. Incidentally indeed equity gives full re- 
lief; having once entertained juriſdiction of the cauſe, it will 
not ſend the parties to law again. The 19 Hen. 7. c. 9. being 
the firſt ſtatute which gave a power to arreſt in caſes where no 
ſpecific demand was made, it is obvious that at the time when 
the ſtatute in queſtion 23 Hen. 6. c. 9. was paſſed, there was 
no power to arreſt in ſuch caſes. In this action therefore, which 
is to recover uncertain damages, there could have been no arreſt 
of the perſon at that time. Conſequently this action could not 
have come within the proviſions of the ſtatute, or haye been 
in the contemplation of the Legiſlature. The ſubpœna in 


Chancery was not invented before the reign of Ric. 2. 3 Black. 


Com. 52. The attachment of contempt for diſobeying it mult of 
courſe be ſubſequent. In the reign of Her. 6. great jealouſies were 
entertained of the power of the court of Chancery. Accordingly 
the 15 Hen. 6. c. 4. reciting that divers perſons had been vexed 
and grieved by writs of ſubpæna, directed that ** no writs of 
** /ubpa&ra ſhould be from thenceforth granted, until ſurety were 
found ta ſatisfy the party ſo grieved and vexed for his da- 
mages and expences, if ſo be that the matter cannot be made 
good, which is contained in the bill.” And the 31 Hen. 6. 
£. 2. which enacts that the Chancellor ſhould jiſſue proclama- 
tions againſt perſons who refuſed to obey the king's writ and 
appear before the council, or in chancery, is particularly cau- 
tious that no pretence ſhould on that account be made for in- 
crealing the juriſdiction of the court of Chancery in other re- 
ſpects; it therefore provides That no matter determinable by 
** the law of the kingdom, ſhould by that act be determined in 
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« any other form, than according to the courſe of the ſame law 
e in the courts of the king having the determination of the 
* ſame law,” At different periods then in the reign of Hen. 6, 
the Legiſlature thewed plainly an intention to reſtrain within 
certein bounds the authority of the court of Chancery. It is 
hardly therefore to be conceived, at an intermediate time between 
the nineteenth and thirty-firſt, vig. in the twenty-third year 
of that prince, when the jealouſy of the encroachments made 
by clerical chancellors was at its height, that if the proceſs of 
attachment out of Chancery for diſobeying a /ubpwvna had been 
known, the Legiſlature would have omitted to regulate that pro. 
ceſs together with the /ubpana. But if it were at that time 
known, it muſt be preſumed, that it was purpoſefy omitted in 
a ſtatute which ſpeaks of other kinds of attachment. If it were 
not known at the time of paſſing the act, it ought not to be 
brought within the meaning of the act by a forced conſttudtion. 
This is a penal ſtatute, it gives treble damages and a penalty of 
40/., and is therefore to be conſtrued ſtrictly. Though this is 


not an action for the penalty, yet the ſame conſtruction mult 


prevail. There cannot be two methods of conſtruing the ſame 
words of a ſtatute, The at. 13 Car. 2. fl. 2. c. 2. which is 
in pari materia, is in terms confined to proceſs out of the courts 
of King's Bench and Common Pleas, and in the fourth ſection 
expreſsly excludes attachments of contempt. In perſonal ac- 
tions at law, the object is to compel an appearance to anlwer 
the demand of the Plaintiff of a ſpecific ſum which is marked 
on the writ. The ſheriff knows in what ſum he is to take bail; 
his line of conduct is pointed out. The Plaintiff may take an 
aſſignment of the bail bond, if good bail be not put in to the 
action. But in the preſent caſe, there can be no ſuch atiign- 
ment, or juſtification of bail, or any other means by which the 
ſheriff can relieve himſelf from the conſequences of his diſobey- 
ing the writ. There is no deciſion or authority whatever, to ſhew 
that this caſe is within the ſtatute. If ſuch there were, it weuld 
be againſt the firſt principles of the law of arreſts. On the con- 
trary, in Bland v. Riccard, 3 Leo. 208. it was determined, that 
a bond taken by a ſheriff from a perſon arreſted on an attach- 
ment out of Chancery, was void, becauſe ſuch perſon was 1 
bailable, And in an anonymous caſe Stra. 479. it is [tated to 
have been reſolved by all the judges, that the ſheriff could nt 
rate bail on an attachment. All the caſes indeed on the ſubject 
turn on the queſtion, whether the bond when taken were good ot 
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not. The expreſſion, that the bond is 27 the ſtatute, is equi- 
vocal. In ſome caſes it means that the bond is good, in others, 
that it is bad, according as it has reference to different parts 
of the ſtatute, which in one clauſe prohibits bonds for eaſe and 
ſavour, and in another requires ſheriffs to let to bail upon rea ſon- 
able ſureties. Com. Dig. tit. Bail, (F. 8.) 2 Ventr. 238. Cre. 
Eliz. 647. Style 234. Courts of law have rightly holden in 
many inſtances, the bond to be good, as being allowable within 
the equity of the ſtatute. But there is a wide difference be- 
tween allowing the bond to be taken, and compelling the 
ſheriff to take it. Though when a ſtatute ſays an officer may do 


a thing, the conſtruction is that he mu do it, yet at common 


law, the words may and muſt have a very different fignification. 
There are many inſtances where officers have a diſcretionary 
power, If commiſſioners of rebellion take a man, they may 
bail him or not at their diſcretion. Com. Dig. tit. Chanc. 
(D. 5.) If therefore the ſheriff has it in his option to take 
bail or not, on an attachment out of chancery, clearly the pre- 
ſent action cannot be maintained. But the true ground is, that 
if any remedy is wanting, it muſt be ſought in Chancery, as the 
Chancellor iſſues the proceſs to vindicate his court from con- 
tempt, it is for him to determine whether the ſheriff ought 
to take bail, If the ſheriff has ated improperly, that court will 
puniſh him. Courts of law are not to interfere with the court 
of Chancery. In Batley v. Devereux, 1 Vern. 269. an injunction 
was granted to reſtrain the Defendant from proceeding in an 
ation at law againſt the Plaintiff, for an arreſt on a commiſſion 
of rebellion, So alſo where treſpaſs has been brought for going 
over the Plaintiff's land, to execute proceſs of the court of Chan- 


cery, an injunction has been granted. 


On the part of the Plaintiff it was argued as follows. The 
proceſs of contempt being ſubſtituted by courts of Equity in 
lieu of proceſs at lau, ought to be governed by the ſame rules. 
There is no ground for the argument, that the defect of 
juriſdiction in a court of equity ſhould give it a greater power, 
Although the words “ action perſonal” in a mere technical 
lenſe ſignify an action at law, yet in fact an attachment out of 


© Chancery is a writ in a perſonal ſuit. The ſtatute in queſtion is a 


remedial law, It was made to protect the liberty of the ſubject, and 
therefore ought to receive a liberal conſtruction. As to the argu- 
ment that no ſuch action as this was ever brought, the reaſon is, 


| that it has been the univerſal practice to take bail, which no ſheriff 
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ever before thought of refuſing. If he may take bail, he muſt on 


every principle of ſenſe and law; the ſame conſtruction ought in 


reaſon to be put upon the words, whether they are uſed in a ſtature, 


or in the language of the common law. If the caſe in Com, Dig. 
tit. CHhanc. (D. 5.) cited from 1 Chan. Rep. 262. be correct, it is 
contrary to the law of the land, and hoſtile to the common li- 
berty of the ſubject. Admitting the authority of (2) Batley v. 
Devereux, and of the caſe where the court of Chancery pranted 
an injunction in an action of treſpaſs for going over the Plain. 
tiff's ground, to execute the proceſs of the court, neither of 
thoſe caſes are applicable. In both, the injunction was properly 
granted: in the former, becauſe it was clearly a matter for the 
S to determine, whether the commiſſion of rebellion 
iſſued regularly or not; in the latter, becauſe the court had a 
right to ſupport the execution of its own proceſs. But in the 
preſent cate there is no queſtion concerning the regularity of the 
proceſs, nor any obſtruction to the execution of it. The attach. 
ment has been duly executed, and the queſtion is whether the 
ſheriff can refuſe to take bail, after he has done his duty, and com- 
plied with the commands of the court. As to the authority of 
3 Leon. it is probably miſtated, fince it is not ſupported by the 
caſe of Dive v. Manninghbam(b), to which it refers, but which was 
on a queſtion whether the bond which was there taken was void 
by the ſtat. 23 Her. G., not whether a bail bond could be taken, 
That it has been for a great length of time the practice to take 
bail in caſe of an attachment, appears from Com. Dig. tit. Bail 
(F. 8.) and the caſes there cited, Sty/e 234. 2 Alk. 507, Hinde's 
Chanc. Prac. 107. And that on a refulal to take bail, the pro- 
per remedy againſt the ſheriff is by an action on the caſe, and 


not an action of treſpaſs, is plain from 2 Mod. 32. Smith v. 


Hall. 
\ Cur. vult adviſ. 
Lord LouGgnBoRoucn. After ſtating the declaration and 
the nature of the action proceeded thus, We have taken this 
caſe into full conſideration, and have conferred with the other 
Judges on the ſubject, and the reſult is, that we are all of 
opinion that the action as laid cannot be maintained. It being 
the caſe of proceſs iſſuing out of the court of Chancery, * 
think that it does not come within the ſtatute 23 Hen. 6. c. 9. 
which directs that ſheriffs ſhall let all perſons out of priſon 9 


(a) 1 Vern. 269, (5) Plowd. 62. 
4. 
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them arreſted, or being in their cuſtody ** by force of any writ, 
bill, or warrant in any action perſonal” which words are con- 
fined to actions at law. A ſubſequent ſtatute 13 Car. 2. fl. 2. 
6. 2. which was made on the ſame ſubject, is diſtinctly confined to 
actions in the King's Bench and Common Pleas, and it does not 
appear to have been the intent of the Legiſlature to interfere with 
the proceſs of a court of equity, It is extremely clear that the 
uſage has been for the ſheriff to take a bail bond in 40. on 


| an attachment, and it is ſo laid down Dandy v. Lawjon, Eg. Ca. 


Abr. 35 J. But it does not appear that he is obliged to take it 
by the ſtatute. The firſt proceſs in the court of Chancery is a ſub- 
pena, and if the party does not appear, then an attachment of 
contempt iſſues. If on this attachment he cannot be taken, 
and the ſheriff returns non eff znventus, they go on to a ſe- 
cond attachment, and if the party be not taken on that, the 
next proceſs is a commiſſion of rebellion. On this the com- 
miſſioners ought in all cafes immediately to bring the party up 
into court. There is an inaccuracy therefore of expreſſion in 
Harriſon's Chanc. Prac. (a) where it is ſaid that the commiſ- 
lioners ought to take bail, and not keep the party lingering in 
priſon in their houſes. They certainly have no right to keep the 


5 perſon arreſted in priſon: their duty is to bring him up without 


delay, to the court of Chancery. There are caſes indeed where 
they may not take bail. But in the preſent caſe, if the ſheriff has 
done wrong, it is for that court to interfere, out of which the 
proceſs came. I do not mean to ſay, that there are no caſes of 


this kind, where it would be right for the ſheriff to take bail; 


but the queſtion for us to determine is, Whether he is bound to 
do it by the ſtatute? And for the reaſons I have ſtated, we are 


all of opinion that he is not bound to do it, and therefore there 
muſt be 
Judgment for the Defendant. 


fa) 315. Which ſtates imperſefly the caſe of Ing/ce v. Vaughan. 1 Chan. Rep. 262. 
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— — Howusz v. Earl CAM REHN and Others. 


0 edu day, 
Nn. 


Prchibiticn to the Court of Lords of the Privy Council, Com. 
11\fioners of Appeals from the Admiralty in Prize Cauſes. 


The Declaration was as follows. 


During the 
late war with bee T HE Right Honourable Charles Ear! Camden, the 


he States 
* a (to wit.) Moſt Noble Francis Godolphin Duke of Lee; 


n the Right Honourable Charles Lord Hawkeſbury, and Sir George 
tips having Yonge, Bart. being commilſſioners of our lord the king, duly 


a detachment S 2 . 3 
of the king's appointed for receiving, hearing, and determining of appeals 


ere 5 from the ſaid lord the king's courts of admiralty, in matters of 
ſent to at- prize, and having privilege of parliament, were ſummoned to 
tack a ſet. 0 $ 

tlement be. anſwer Rodham Home, eſq. who in this caſe, ſues as well for out 


longing to ſaid lord the king as for himſelf, of a plea, wherefore they have 


the enemy ; 


and ſecret Cauſed proceſs to ifſue againſt John Paſley, in a certain buſineſs 
aut uon: of appeal and complaint of nullity, from our ſaid lord the king's 


were given ; ; 
3 High Court of Admiralty in England, promoted and brought by 
commanders George Jobnſtone, eſq. commander in chief of a ſquadron of his 


— oor ſaid majeſty's ſhips and veſſels, lately employed in an expedition 


ae Ald againſt the Cape ef Good Hope, and its dependencies; and the 
the joint. ” ſeveral commanders, officers, and marines on beard of, and belong- 
. % ng to the ſaid ſbips and veſſels, compoſing the ſaid ſquadron, as 
navy, at the Ihe ſole captors of the ſhip Hoog ſcarpell, whereof Her- 


atack of that . . 9 
5 8 meyer was maſter, and her cargo, againſt Major General William 


ſoould be di- Meadows, and the officers, ſoldiers, and others of our ſai lord the 


vided in two 


fares, te- King's land forces, and the ofiicers, privates, and others of our ſaid 


tween the land 3 . a 
eee lord the king's royal artillery, and the engineers ſerving under the 


The attack command of the ſaid William Meadows, at the time of the capture 
vn ng and ſeizure of the ſaid ſhip and goods, afſerting themſelves ts be 


made, but 


the ſquadron, 757 . . 4 2 
Abi ne Joint captors of the ſaid ſhip and cargo, contrary to his {aid 


1100s were majeſty's writ of prohibition before directed and delivered to 
on board, took them | | 

as prize a ſhip , 
— — And thereupon the ſaid Rodbam who ſues as well for the faid 

onging to : : : l 

the enemy, lord the king, as for himſelf, by John Irving his attorney, com- 
in an een un- | 

fortified bay, at a diſtance from the deſtined object of attack. This ſnip and cargo being condemned as lau- 
ful prize, the produce of it was to be diftrituted according to the proviſions of the prixe act, 21 Geo. 3. c. 15. and 
the ſubſequent proclamation. Under that act, a legal right was velted in the otticers and crews of the qua- 
dron to their ſhares, on the condemnation 3s lawtul prize. Therefore, where the court of lords commituon- 
ers of appeals from the admiralty, had iſſued a monition to the prize agent, to bring in the proceeds which 
were in his hands, a prohibition was granted to that court, becauſe the monition was contrary to ihe ga 
wejied right of the officers and crews of the ſquadron, 


plains, 
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plains, that whereas all, and all manner of pleas, of and concern= 
ing the validity, explanation, interpretation, conſtruction, or ex- 
poſition, of the laws and ſtatutes of this realm, and the cog- 
nizance of ſuch pleas, belong and appertain to the ſaid lord the 
king, and his royal crown, and to the common law, and in the 
courts of the ſaid lord the king of record ought, and have always 
been accuſtomed to be tried, and diſcuſſed, and not in any court 
proceeding by any law diftering from the common law of this 
realm. And whereas the ſaid lord the king did in the ſecond 
year of his reign, by his commiſſion under the great ſeal of 
Great Britain, nominate, conſtitute, ordain, and appoint, all 
and every of his privy councillors for the time being, and others 
therein named, or any three or more of them, to be his commiſ- 
ſioners for receiving, hearing, and determining of appeals from 
the ſaid lord the king's courts of Admiralty, in matters of prize. 
And whereas the ſaid court of commiſſioners of appeals, proceeds 
by ſome law differing from the common law of this realm, and 
therefore has no power or authority to try or diſcuſs the va- 
lidity, explanation, interpretation, conſtruction, or expolition, of 
any act or acts of parliament, or to expound them otherwiſe than 
is warranted, and allowed, by the common law aforeſaid. And 
whereas a ſtatute was made in the parliament of the ſaid lord 
the king held at Veftminfter in the ſaid county of 1M:ddlejſex, in 
the 21ſt year of his reign, intitled © An act for the encourage- 
ment of ſeamen and for the more ſpeedy and effectual manning 
his mijeſty's navy.” And whereas by the ſaid ſtatute (reciting 
that his majeſty by order in council dated the 20th day of 
December in the year of our Lord 1780, was pleaſed to order 
general repriſals to be granted, againſt the ſhips, goods, and 
ſubjects, of the States General of the United Provinces, and that 
as well all his majeſty's fleets, and ſhips, as alio all other ſhips, and 
veſſels, that ſhould be commiſſionated by letters of marque, or ge- 
neral repritals, or otherwiſe, by his majeſty's commiſtioners, for 
executing the office of Lord High Admiral of Great Britain, 
ſhould, and might, lawfully ſeize all ſhips, veſſels, and goods, 
belongiag to the States General of the United Provinces, or 
their ſubjecs, or others inhabiting within any of the territories cf 
the States General of the United Provinces, and bring the fame 
to judgment, in any of the courts of admitalty within his majeſty's 
dominions,) for the encouragement ofthe officers and ſeamen of his 
majeſty's ſhips of war, and the officers and ſeamen of all other Bri- 
% ſhips and veſſels, having commiſſions and letters of marque, 
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and for inducing all Britiſh ſeamen, who might be in any foreign 
ſervice, to return into this kingdom, and become fervice:ble to 


his majeſty, and for the more effectual ſecuring and extending 


the trade of his majeſty's ſubjects, it was enacted, that the flag. 
officers, commanders, and other officers, ſeamen, marines, and 
ſoldiers, on board every ſhip, and veſſel of war, in bis majeſty's pay, 
ſhould have the ſole intereſt, and property, of, and in, all and every 


ſhip, veſſel, goods, and merchandizes, which they had taken ſince . 


the 2oth day of December, in the year of our Lord 1780, or 
ſhould thereafter take, during thecontinuance of hoſtilitics againſt 
the States General of the United Provinces, after the ſame ſhould 
have been finally adjudged lawful prize to his majeſty, in any 
of his majeſty's courts of admiralty in Great Britain, or in his 
majeſty's plantations in America, or ellewhere, to be aruided in 
ſuch proportions, and after ſuch manner as bis majeſiy oy bis pro- 
clamation of the 27th day of December, in the year of our Lord 
1780, might have already ordered and directed, or as his majeliy, 
his heirs, and ſucceſſors, ſhould think fit to order and direct, by 
proclamation, or proclamations, thereafter to be iſſued for thoſe 
purpoſes, And whereas the ſaid lord the king, did by his pro- 
clamation of the 27th day of December, in the year of our Lord 
1780, among other things order and direct that the produce of 
all prizes, taken as aforeſaid from the States General of the 
United Provinces, or their ſubjects, or any inhabiting within 
any of the territories of the ſaid States General of the United 
Provinces, ſhould be diſtributed as follows, that is to ſay, the 
whole of the neat produce being firſt divided into eight equal 


parts, the captain or captains of any of his faid ſhips, and 


veſſels of war, who ſhould be actually on board, at the taking of 
any prize, ſhould have three eighth parts, but in caſe any ſuch 
prize ſhould be taken, by any of his majeſty's ſhips, or vellcls of 
war, under the command of a flag, or flags, the flag-ofiicer, or 
officers, being actually on board, or directing, and aſliſting in the 
capture, ſhould have one of the aid three-eighth parts, the faid 
one-eighth part to be paid to ſuch flag, or flag-officers, in ſuch 
proportions, and ſubje& to ſuch regulations, as were therein 
after mentioned: The captains of marines, and land forces, ſca- 
Heutenants, and maſter, on board, ſhould have one-eighth part, 
to be equally divided amongſt them: The licutenants, and 
quarter-maſters of marines, and lieutenants, enſigns, and quzr- 


ter- maſters of land forces, ſecretaries of admirals, or of com- 
modores with captains under them, boatſwains, gunners, purlef, 
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carpenter, maſters-mates, chirurgeon, pilot, and chaplain on 
board, ſhould have one- eighth part to be equally divided amongſt 
them: The midſhipmen, captain's clerk, maſter ſailmakers, 
carpenter s-Mmates, boatſwain's-mates, gunaer's-mates, maſter at 
arms, corporals, yeomen of the ſheets, cockſwains, quarter- maſ- 
ters, quarter-maſter's-mates, chirurgeon's-mates, yeomen of the 
powder-room, ſerjeants of marines, and land forces on board, 
ſhould have one- eighth part, to be equally divided amongſt them: 
The trumpeters, quarter-gunners, carpenter's-crew, ſtewards, 
cook, armourer, ſteward's-mate, cook's-mate, gunſmith, cooper, 
ſwabber, ordinary trumpeters, barber, able ſeamen, ordinary 
ſeamen and marines and other /2/drers, and all other perſons doing 
duty and aſſiſting on board, ſhould have twa-eighth parts to be 
equally divided amongſt them.” And whereas in the month of 
January, in the year of our Lord 1781, George Johnſtone, eſq. 
fince deceaſed, was by the ſaid lord the king appointed com- 
mander in chief of a ſquadron of the ſaid lord the king's ſhips, 
and veſſels, in the pay of his ſaid majeſty, to be employed on an 
expedition againſt the Cape of Good Hope, the ſame being a colony, 
or ſettlement, on the coaſt of Africa, belonging to the ſaid States 
General of the United Proviaces; and Major General Hilliam 
Meadows, was alſo at the ſame time appointed commander in 
chief of the ſaid lord the King's land forces, to be employed on 
the ſaid expedition, and the ſaid Rodham was allo appointed cap- 
tain and commander of a certain ſhip of war of our ſaid lord the 
king, called the Romney, the ſame being one of the ſhips of the 
faid ſquadron. And whereas ſecret inſtructions, dated at Saint 
-/ames's the 29th day of Fanuary, in the year of our Lord 1781, 
were given by the ſaid lord the king, to the ſaid George Jobn- 


one, and William Meadows, among other things direQing, “ in 


order to prevent any conteſts, or diſputes, that might otherwiſe 
ariſe, concerning the diſtribution of ſuch booty, as ſhould be gained 
from the enemy, by the joint operation of bis army and navy, at 
the attack of the Cape of Good Hope, that all ſuch booty mould 
be divided between bis land and ſea forces, into tus bares, 
according to the numbers muſtered in each ſervice, that that 
ſhare which ſhould fall to the fea ſervice, ſhould be divided accord. 
mg to the regulations eflabliſhed in his navy, and that out 
of the ſhare which ſhould fall to his majeſty's land forces, bis cem— 


mander in chief of the ſaid land forces ſhould be entitled to a di- 


don equal, in proportion to that ſhare, with what ſhould fall to 
te commander in chief of the ſea forces, in proportion ta the ſhare 
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the remainder to be diſtributed among 
the oflicers and men in proportion to their reſpective pay.“ And 
whereas the ſaid ſquadron of ſhips and veſlels, in the pay of his 
faid majeſty, whereof the ſaid ſhip called the Romney was one, 
and whercof the ſaid Rodham was captain and commander a; 


aforeſaid, under the command of the ſaid George Johnſtone, hay. 


ing on board the faid William Meadows, and a b:dy of land force 
of the ſaid lord the king, deſtined to land and attack the ſaid Cape 
of Good Hope, under the command of the ſaid William Meadous, 
did afterwards in the month of March, in the year of our Lord 
1781, ſail and proceed from England, on the ſaid expedition, 
and on the month of Fuly then next following, did arrive within 
a certain diſtance of the ſaid Cape of Good Hope, but the ſaid 
George Fobhnſtone, with the ſaid ſquadron under his command, and 
the ſaid William Meadows with the ſaid land forces under his com. 
mand, did not, nor did either of them, at any time make any attach} 
on the ſaid Cape of Good Hope. And whereas on the 21ſt day of 
July in the year laſt aforeſaid, the ſaid ſquadron whereof the 
ſaid ſhip called the Romney was one, and whereof the ſaid Rad. 
dam was captain and commander as aforeſaid, under the com- 
mand of the ſaid George Fohn/tone, having on board the ſaid Mil. 
liam Meadows, and the land forces aforeſaid, did in a certain open 
and unfortified bay called Saldabna Bay, on the ſaid co, Africa, 


diſtance from at a great diſtance from the ſaid Cape of Good Hope, attack, and 


the Cape, 
_ a Dutch ſhip 


taken. 


Suit in the 
court of 
admiralty. 


ſcize as prize a certain ſhip or veſſel, called the Hos g ſearpell, of 
which —— Hermeyer was maſter, with divers goods, wares, and 
merchandizes, on board the ſame, being the property of and be- 
longing to the ſubjects of the ſaid States General of the United 
Provinces. And whereas on the 17th day of June, in the year 
of our Lord 1782, Philip Champion Creſpigny, elq. procurater- 
general of the ſaid lord the king, did in the name of the fail 
lord the king, inſtitute a ſuit againſt the ſaid ſhip and goods ſo 


taken as aforeſaid, in his majeſty's High Court of Admiralty of 


England, before the worſhipful Sir Fames Marriot, kat, Doc 
of Laws, (Lieutenant of the High Court of Admiralty of Eng- 


land, and in the ſame court General Official Principal, Com- 
miſſary General, and Special Preſident and Judge thereof, and 


alſo to hear and determine all and all manner of cauſes and com- 
-plaints, as to goods and ſhips, ſeized and taken as prize, ſpecialiy 
conſtituted and appointed ;) and by a certain allegation by hin 
exhibited in the ſaid ſuit, among other thing did propound and 


ee at the, ſaid ſhip Zoog ſarpell, and the goods on board 
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the ame had been taken and ſeized as prize by the ſaid George 

obnſtone, commander in chief of the ſaid ſquadron, and were 
at the aforeſaid ſeizure thereof, belonging to the ſaid States Ge- 
neral of the United Provinces, their vaſſals or ſubjects, or others 
inhabiting within their countries, territories, or dominions; and 
did thereby pray, that the ſaid ſhip Hoog ſcarpell, and all and 
ſingular the goods, wares, and merchandizes, ſeized and taken 
therein, might be pronounced to belong at the time of the 
aforeſaid ſeizure, to the States General of the United Provinces, 
their vaſſals or ſubjects, or others inhabiting within their coun— 
tries, territories, or dominions, and as ſuch, or otherwiſe liable 
to confiſcation and condemnation ; and might be adjudged and 
condemned, as lawful prize to our ſovereign lord the king, as 
being taken by the ſaid George Jobnſtone, commander in chief of 
the ſaid ſquadron. And whereas the ſaid Sir James Marriot did 
afterwards, to wit, on the 4th day of September in the year laſt 


aforeſaid, condemn the ſaid ſhip Hog ſkarpel!, and the goods, 


wares, and merchandizes laden on board her, and therewith taken 
and ſeized, (except a packet of diamonds,) as good and lawful 
prize generally, reſerving the queſtion who were captors; and 
having afterwards maturely conſidered the matter, did by his inter- 
locutory decree, on the 28th day of May, in the year of our Lord 
1785, pronounce for the intereſt of the army, agreable to the ſpirit 
of his majeſty's inſtructions, and decreed the prize in queſtion to be 
diſtributed according to the directions of the ſaid inſtruftions. And 
whereas the ſaid George Fobnſlone, and the ſeveral commanders, 
officers, and mariners on board of and belonging to the ſaid 


{hips and veſſels, compoſing the ſaid ſquadron, conceiving them- 


ſelves to be thereby aggrieved, did duly appeal from the ſaid 


| decree, to the ſaid commiſſioners for receiving, hearing, and de- 


termining of appeals in matters of prize. And wilds on the 
zoth day of June, in the year of our Lord 1786, the Right Hon. 
Charles Earl Camden, Lord Preſident of the Council of the aid 
Lord the King, Richard Lord Viſcount Howe, and Fletcher Lord 
Grantley, three of the ſaid commiſſioners, having heard full in- 
formation by counſel on both fides, did by their interlocutory 
decree, reverſe the decree appealed from, and pronounced the 


taid ſhip Hoog farpell, and her cargo, to have been taken by 


the conjoint operation of his majeſly's ſhips, and veſſels, emplyed on 
an expedition againſt the Cape of Good Hope, under the command of 
the ſaid George Johnſtone, and of the army under the command of 


4 te faid William Meadows on the ſame expedition; and condemned 
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the faid ſhip together with the unclaimed part of the cargo, as 00 
and lawful prize to the ſaid lord the king, And whereas Eduard 
Taylor ſince deceaſed, and John Paſley, were duly appointed 
agents by the officers and crews of the ſeveral ſhips companies 
of the ſaid ſquadron, and did ſoon after the ſaid decree of the 4th 
day of September 1782, as ſuch agents, cauſe the jad ſhip 
called 7he Hoeg ſrarpell, together with the unclatmed goods, ware; 
and merchandizes taken in, and on board the ſame, to be ſold, 
and did receive divers large ſums of money, being the produce 
of the fame, part of which ſaid ſums of money, was diſtributed 
by the ſaid Edward Taylor and John Paſley, among the officers 
and crews of the ſaid ſquadron, under the command of the (id 
George Jobnſtone, and the reſidue thereof now remains in the 
hands of the ſaid 7% Paſley, and by him ought to be diſtributed 
to the captors aforeſaid, in payment of their ſeveral ſhares, in 
purſuance of the ſaid ſtatutes, and of the ſaid proclamation of 
our ſaid lord the king. And whereas the ſaid Rodbam, did in 
Eafter Term in the 28th year of the reign of our lord the now 
king, in the court of our lord the king of the bench, here at 
Weſtminſter, implead the ſaid John Paſley, in a certain plea of 
treſpaſs on the caſe on promiſes, for the purpoſe of recovering 


from the ſaid John Paſley, his damages by him ſuſtained by 


reaſon of the ſaid John Paſley's having neglected and refuſed to 
pay to him his ſhare of the produce of the ſaid ſhip, and of the 
gcods, and merchandizes ſo as aforeſaid taken in and on board 
the ſame, and ſo as aforeſaid condemned as lawful prize to our 
ſaid lord the king; and which ſaid plea is ſtill depending in the 
ſaid court of the bench here at Weſtminſter. And whereas the 
ſaid commiſſioners of appeals in matters of prize have not by the 
law of this realm, any power or authority, to take out of the 
hands and poſſeſſion of any agent or agents, ſo conſtituted as afote- 
ſaid, the money ariſing from the ſale or ſales, of any ſhip, veſſel, 
goods, wares, or merchandizes, taken from the ſaid States General 
of the United Provinces, or their ſubjects, during the ſaid boli- 
lities, by any ſhip or veſſel of war, in his mazeſty's pay, which 
have been finally adjudged lawful prize to his majeſty, in any ef 
his courts of edmiralty in Great Britain, or to compel them te 


in che nne. bring in the ſame; yet the ſaid Right Honourable Charles Ear 


an the ſame, 


Camden, Lord Prefident of the Council of the ſaid Lord the Kit, 
the Right Honourable Francis Godolpbin, Lord Oſborne, common 
called Mur quis of Carmarthen, (to whom the title of Duke if 


Leeds hath defccnued,) Pletiler Lord Grantley, now Gecezlcd, 
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Charles Lord Hawk-ſpury, and Sir George Yonge, Bart. five 
of the ſaid commiſſioners for receiving, hearing, and de- 
termining appeals in matters of prize, not weighing the faid 
laws, and ſtatutes of this realm, but contriving the ſaid Rodham 
to aggrieve, injure, and opprels, and to take out of the hands of 
the ſaid Jon Paſley, the ſurviving agent of the captors of the 
{aid ſhip and the cargo thereof, the monies ariſing from the ſale 
of the ſaid ſhip and the cargo there, and thereby to prevent 
the ſaid Rodham, from recovering from the ſaid fen Paſley, bis 
damages aforeſaid ; did on the 4d day of May in the year of our 
Lord 1788, admoniſb the ſaid Fobn Paſley perſonally to bring in 
an account of the ſales of the ſaid ſhip and cargo, together with 
the proceeds of ſuch part thereof, as might be in bis hands, power, 
or poſſeſſion, within fitteen days, contrary to the laws and ſtatutes 
of this realm: And although his majeſty's writ of prohibition 


in this cauſe, to the contrary, hath been directed and delivered 


to the ſaid Chorles Earl Camden, Francis Godolphin Duke af 
Leeds, Charles Lord Hawkeſoury, and Sir George Yonge, on 
the 10th day of February in the 2gth year of the reign of 
our lord the now king, to wit, at Meſtminſter aforeiaid, in the 


county aforeſaid ; Nevertheleſs the ſaid Charles Earl Camden, 


Francis Godolphin Duke of Leeds, Charles Lord Hawkeſbury, and 
Sir Geerge Yonge, as ſuch commiſſioners of our lord the king, as 
aforeſaid, after his majeſty's ſaid writ of prohibition firſt directed 
and delivered to them to the contrary thereof, to wit, on the 
day and year laſt aforeſaid, at J/eſtminfter aforeſaid, in the county 
aforeſaid, cauſed proceſs to be iſſued againſt the ſaid Jobn Paſley, 
to bring in an account of the ſales of the ſaid ſhip, and cargo, 
togerber with the proceeds of ſuch part thereof, as might be in his 
andi, power, and poſſeſſion, in contempt of our ſaid ſaid lord 
the king, and to the damage, prejudice, and injury, of the ſaid 
Rodl am; and contrary to the form, and effect, of the ſaid cuſ- 
toms, and ſtatutes; wherefore the ſaid Rodham Home, who 
ſues in this behalf, as well for our ſovereign lord the king, as for 
himſelf, faith that he is injured and hath ſuſtained damage, to 
the amount of 40 J., and therefore as well for our ſaid ſovereign 
lord the king, as for himſelf he brings his ſuit, &c. 

The Defendants pleaded, in the uſual form, that they did not 
five proceſs againſt the agent, &c. and concluded to the country. 


But for having his majeſty's writ of conſultation, they demur=- 


red generally to the declaration, 
This caſe was firſt argued in Trinity Term 1788 on a ſug- 
geſtion for a prohibition, by Adair and Lawrence, Serjts. for 
the 
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1790. the Plaintiff, and Hill, Rooke, and Le Blanc, Setjts. for the De. 
— fendants; after which the court ordered the Plaintiff to dc: jare, 
N On the demurrer to the declaration, the ſecond argument was 
Earl Cau- in Trinity Term 1789, by Le Blanc for the Defendants, and 
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On” Lawrence for the Plaintiff ; the third, in Michaelmas Term fol. 
lowing, by Rooke for the Defendants, and Adair for the Plain. 
tiff; and the fourth in the preſent Term by Hill for the De. 8 
fendants, and Adair for the Plaintiff (a). | 
The ſubſtance of the three former arguments oa the part of 
the Defendants, was as follows. 
The ground of prohibition ſtated in this declaration is, that 
by the prize act 21 Geo. 3. c. 15. the produce of captures made 
by his majeſty's ſhips of war, is given to the officers and crews 
belonging to thoſe ſhips ; that in the preſent caſe there has been 
a ſentence condemning the Hoog ftarpell as lawful prize to the 
king; and that after ſuch condemnation, the Lords Commiſſion. 
ers of Appeals had no power to award a monition, calling 
upon the perſon in whoſe hands the proceeds of that ſhip were, 
to bring in an account of thoſe proceeds, and pay the money 
into the hands of the regiſtrar of the court of Appeals, The | 
queſtion therefore ariſing on the demurrer is, whether under | 
the prize act, ſuch a legal right veſted in the Plaintiff, that | 
after the ſentence was pronounced, the Defendants acted con- ( 
trary to the common law of this country in ifſuing ſuch a - 
monition ? For ſuppoſing a legal right to be veſted in the cap- 9 
tors by the prize act, yet unleſs the juriſdiction of the court of l 
Appeals be alſo taken away, there is no ground for a prohi- 3 
bition. 3 
Before the paſſing of any of the prize acts, the whole pro- 7 
perty of captures made from an enemy veſted in the crown; | be 
and the ſtatute in queſtion is a declaration of the Legiſlature, wh 
in what manner thoſe prizes, which the crown had before the no 
ſole power of diſtributing, ſhould in future be diſpoſed of in the 
the particular caſes mentioned by the ſtatute, and explained by a ri, 
the proclamation. But this act clearly refers only to the caſeof 2 ef 
ſole capture made by the king's ſhips, as to the right which it veſts mor 
in the captors. The firſt and ſecond ſections are thoſe on which the plac 
claim of the navy is founded; but in the former, the ſole right in of tl 
all and every hip and goods taken by a king's ſhip is given to T 
the officers and crews on board; an in the latter, in caſe of a being 
prize tkow 5, a ſhip having a letter of marque, the ſame right is 1 
4% Vide pot, the fourth a ment, and the reaſons which induced the court to require it E 3 
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given to the owner of the privateer. The words of the act re- 
lating to the king's ſhips are, that the different perſons on 
board ſhall have the « Sole intereſt,” it has not therefore in 
contemplation, the caſe of a capture, made by any other per- 
ſons than thoſe whom it particularly deſcribes: and being made 
to limit the prerogative of the crown, (to which the right of all 
prizes before belonged,) the court is bound ſttrictly to look 
to the act itſelf, to determine the caſes to which that limitation 
extends. But in the preſent inſtance, the ſentence of the court 
of Appeal declares that it was not a ſole capture by his majeſty s 
ſhips of war, fince it expreſsly ſtates, that the prize was taken 
by the joint operation of the fleet and army. Yet in order 
to intitle the Plaintiff, it muſt be contended that under 
this ſentence the navy are the ſole captors ; otherwiſe they can- 
not come within the words of the act of parliament. It is ſaid, 
they are intitled to a part: let it be ſhewn to what part. If they 
are not entitled to the whole, can this court either from the 
act or proclamation ſay that the Plaintiff has a right to any par- 
ticular definitive ſhare? The proclamation to which the act 
refers, directs that the hole of the prize ſhall be divided into 
eight parts and diſtributed in certain ſhares among the officers and 
ſeamen, and other perſons in different capacities on board the ſhip 

making the capture. No perſon therefore can claim a right to a 
ſhare of any part, leſs than the who/e: and though marines and 

ſoldiers on board are mentioned in the proclamation, yet the term 

en board means belonging to the ſhip. Wemys v. Linzee, Dougl. 

324. A ſeparate body of troops, not acting as marines, are not 

toldiers o board, within the meaning of the ſtatute. Such then 

being the conſtruction of the act and proclamation, and that court 

which has alone the cognizance of the queſtion, whether prize or 

no prize, having ſaid that this was not a ſole, but a joint capture, 

the caſe is wholly out of the act; and no court of law can claim 

a right to inquire, who thall ſhare in the prize, ot what is become 

of the produce of it, independent of the court of Admiralty : 

more eſpecially, as the court of Admiralty has directed it to be 

placed in the hands of their Rezittrar, for the {ccurity and benefit 

ci thoſe who may be intitled. 

This capture therefore not being veſted by the prize act, and 
being made by a public 2rmament, 18 belongs to the king as 
waſtes f ior the public, and he has a right to diſtribute it in 
what manner he thinks fit. lu the antient authorities it is laid 
dowa, that what a man gains in battle from the king's enemies, 
is his own, Bro. Abr. tit. Property, pl. 38. This 3 was ad- 
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1790, dapted to the border wars with Wales and Scotland, as it en. 1 

— couraged the great landholders to collect their vaſſals together at i 
Hove their own expence, to repel the inroads of the enemy. But this 

Earl Can: was not law as to ſoldiers maintained at the public expence ; they 

nas ated under the directions and in the name of the crown, to which 

all the booty which they took belonged. This was agreable to 

the law of nations. Gro?. de Fure Bel & Pac. lib. 3. F. & 

J 8 & 14. and has been adopted by our Courts of Admiralty, 

Rex v. Broom, Carth. 308. 12 Mod. 134. In the calc of 

(a) Brymer v. Atkins, this court lately ſaid, that before the 

iixth year of queen Aune, all prizes taken in war were of right 

veſted in the crown, and that queſtions concerning the pro. 

perty of ſuch prizes were not the ſubject of diſcuſſion in courts 

of law. This poſition is a true one, and is deciſive of the pre. 

{cnt caſe, this being a queſtion concerning the property of a 

prize, and not falling within the prize act. Whether it be. 

longs to the King or the captors, 1s indifferent as to the ap- 

plication for the prohibition ; no fixed proportion being aſcer. 

tained, the Court of Admiralty have a right to decide on the 


property, and to ſecure it till that deciſion takes place. ; 
Captures are either joint or ſole, Of joint captures there are 4 
three kinds; 1. By a king's ſhip and a privateer having letters K 
of marque; 2. By a king's ſhip and a privateer having no lettet . 
of marque: 3. By a fleet and army. In the firſt caſe (5), the 05 
proportion between the king's ſhip and the privateer is ſettled by 4 
uſage according to the number of perſons on board: the ſhare of & 
the man of war belongs by the common law to the crown, and is 1 
veſted by the prize acts in the man of war; that of the priva- EY 
teer alſo originally belongs to the crown, and is given to the WF of 
privateer by virtue of the king's commiſſion. In this caſe, the 7% 
man of war is conſidered 2s the de captor of the king's bt WF <,, 
In the ſecond caſe, the proportion is alſo aſcertained ; the king WF 60 ; 
has the whole, but in two diſtinct capacities: that part which dec] 
is taken by the ſhip having no letter of marque, belongs to him full 
in his office of Admiral; the other, as owner of the man of war. proc 
Two different proctors attend to make the claim, the kings Cal 
proctor and the admiraity proctor. In this caſe allo the man the « 
of war is the ſole captor of Che king's ſhare, In the third caſe, the ſente 
whole belongs to the king; both army and navy are paid by hin, tion: 
he has a right to the whole, and it depends on his pleaſure wie nou 
ther they {hall have any and what proportion. | the k 


(a) Ante 104. (5) Dorg!. 311, Rolerts v. Hartley, 1 
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The prize acts were deſigned to encourage the navy, but not 


to diſcourage the army. The king gives up to the navy his 
ſhare in the prizes which they take, that is, where they are the 
ſole captors. But the acts do not extend to the caſe of a joint 
capture by a fleet and army. In this caſe nothing can veſt; 
becauſe it is not to be conceived, that the king could defign to 
give away all power of rewarding his army. He gives to the 
navy all prizes which they take; but this cannot mean all 
which they together with the army take; otherwile the king's 
gtant would be extended beyond the meaning of the words, 
and moſt ſtrongly againſt himſelf, If the whole were veſted 
in the ſquadron, the inſtructions for the diviſion of the booty 
would be nugatory. It cannot be ſuppoſed, that theſe inſtruc- 
tions reſted on the acquieſcence of the navy, and that 1t was to 
them, rather than the king, that the army were indebted for a 
ſhare, If the whole be not veſted, neither is any part, no pro- 
portion being aſcertained. Nothing is veited, till the royal 
pleaſure is known. It is like the caſe of a leaſe to commence at 
Michaelmas, for ſo many years as F. S. ſhall name; though the 
period of commencement is fixed, yet the leſſee has no right of 
entry till the number of years is named by F. S. till he has 
named, the leaſe is void for uncertainty, 6 Co. 35. 6. Co. 
Litt. 45. 6. 2 Bac. Abr. 664, But even if the court ſhould 
be of opinion, that the navy have a veſted right to ſuch ſhare as 
may belong to them, yet there are authorities to ſhew that in 
ſuch caſe, a court of common law will not prohibit the court 
of Admiralty from giving effect to their ſentence, the ſubject 
matter being within their juriſdiction, who having cognizance 
of the principal, ſhall alſo have cognizance of the incident. 
Turner v. Cary, 1 Lev. 243. cited Dougl. 604. Rex v. Broom, 
Carth, 398. Brown v. Franklyn, Cart. 474. alſo cited Daugl. 
605, Le Caux v. Eden. If theſe principles be right, the 


declaration contains no ground for a prohibition. It is indeed 


full of contradiction and fallacy. It ates, that the king's 
proctor applied to have the whole condemned, as taken by 
Commodore Johnſtone ; he therefore admitted the juriſdiction of 
the court, as to the queſtion, who were the captors ? By the 
ſentence, the ſhip was condemned as lawful prize, the queſ- 
tion as to the captors being reſerved. The court afterwards pro- 
nounced for the intereſt of the army agreably to the ſpirit of 
the king's inſtructions, and decreed the prize to be accordingly 


diſtri- 


489 


1790. 
— a 


Ilous 
V, 
Ear! Came 
DE No 


claim was undetermined, and who were afterwards decreed not 


CASES IN TRINITY TERM 


G:ftributed. From this there is an appeal, and the lords com. 
miſſioners of appeals, though they reverſed the former decree, 
declared the prize to have been taken, by the joint operation ot 
the fleet and army. The competence of the court to make this 
deciſion cannot be doubted. It is made by thoſe who have the 
excluſive juriſdiction of the queſtions, whether prize or no 
prize, and who were the captors, and by the tribunal, to which 
the Plaintiff himſelf has reſorted for the diſcuſſion of them; the 
king's proctor having prayed that the ſhip might be condemned a; 
taken by the fleet. What then is the effect of this decree ? di- 
rely contrary to the allegation and prayer of the proctor. It 
declares the prize to have been taken by the joint operation of 
the land and ſea forces. This therefore cannot poſſibly be con- 
ſidered as a ſole capture; nor under theſe circumſtances, can 
the prize act veſt the ſole intereſt in the navy. It is objected, 


that there is an averment, which the Defendants might have 


traverſed, of the prize being taken by the fleet having land = 
forces on board But this averment is contradicted by the = ; 
a 


| ſentence of the court. This ſentence is concluſive. The De— 
fendants cannot traverſe the averment. After the queſtion has F b 
been ſolemnly determined, no other judicature can try it. The WM 4 a 
king, the army, and the commiſſioners of appeals are intereſted cc 
in ſuch an iſſve; there would be no end of litigation, The m 
averment then is fallacious and nugatory. me 


The declaration goes on to ſtate, that the navy agent, pend- 
ing the diſpute, while the queſtion, who were captors, was 
reſerved and undecided, fold the whole, and diſtributed a (hare to 
the navy, i e. to thoſe who claimed to be ſole captors, but whole 


to be the ſole captors: alſo, that the reſidue was remaining ia 
the hands of the agent, “and by him ought to be diſtributed 
* to the captors aforelaid;” 1. e. to thole who were decreed 
not to be the captors. But the agent had no right to diſtribute 
any part: it being a joint capture, nothing veſted. Much [cb 
had hea right to diſtribute the whole. It is then ated that the 
Plaintiff had brought an action againſt the agent, to recove! 
damages for his negle& in not paying the Plaintiff his ſhare, 
But what ſhare? what neglect? what pretence for an action 
againſt the agent, till the balance in his hands is liquidated 
A verdict in ſuch an action could not bind the other claimaots. 
This action is likewiſe ſtated to have been brought in Late 
Term 1788, which ended on the 575 of May ; but the monition 
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to have iſſued on the 3d of May in that year; ſo that the ac» 
tion was commenced ſubſequent to the monition, and was 
brought merely as an additional argument for a prohibition, 
The monition requires nothing more than an account of fales, 
and that the reſidue ſhould be paid into court. This order is 
to be conſidered both as preparatory to the execution of the 
decree, and as a comment upon it. It is the ſame monition 
as is uſual in all prize cauſes where there is a diſpute. The 
court orders the property to be brought in, to ſecure it for the 
right claimants, and for the payment of coſts. If a prohibition 
be granted on ſuch a monition, the prize court cannot pro- 
ceed and do juſtice, It frequently happens that a man of war 


being too ſtrong for a privateer, takes poſſeſſion of a prize, de- 


nies the right of the privateer, and libels accordingly in the 
court of Admiralty, but it turns out that the man of war has 
no right; if the court could not take the produce out of the 
hands of the agent, the right of the privateer could not be ſe- 
cured : the agent as in this caſe, might ſell and diſtribute, and 
with more reaſon, fince if it were a joint capture with a priva- 


teer, ſomething would veſt : but the ſhare would be uncertain ; 


and the ground of the prohibition would be, that ſomething 
being veſted, though it were uncertain what, therefore the 
agent ſhould retain the whole. But if this were allowed, the 
court could afford no ſecurity to claimants, The preſent is a 
monition on an interlocutory ſentence, previous to final judg- 
ment, and while the matter remains uncertain, is highly 
proper, If the prize court cannot call upon the agent to ac- 
count, no other court can. No court of common law can, for 
want of parties to the ſuit; and it would be a fingular ground 
for a prohibition, that it is a matter of equitable juriſdiction 


for the court of Chancery, It being the common practice of 


the court of prize, to take the produce of ſales out of the hands 


of the agent, even #n the caſe of a diſputed ſole capture, that 
court mult clearly have a right todo the ſame, in a joint capture, 


where nothing is veſted. But if it be doubtful, whether any 
| Intereſt is veſted or not, this court will not in a doubtful caſe 


grant a prohibition ; nor will it forbid the inferior court to pro- 


© ceed, unleſs it is clear that ſuch proceeding is contrary to law. 


But ſuppofing ſuch a conſtruction could be put upon the act, 
as to ſay, that the whole is given to the navy independent of the 
land forces, yet the act does no more than give a common law 


| tight, to perſons who before had no right, and therefore gives a 
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court of common law only a concurrent juriſdiction with the 
court of admiralty. That court therefore being already in poſ. 
ſeſſion of the cauſe, and having given that ſentence which it v 
alone competent to give, ſhall not be prevented by a court ot 
concurrent juriſdiction, from carrying their ſentence into exe. 
cution. 

Upon the whole therefore it has been ſhewn, that 1ſt. The a0 
and proclamation do not extend to the preſent caſe, which by the 
deciſion of the court of appeals, is not that of a ſole capture, 2d. 
If it ſhould be conſtrued to be a ſole capture, ſtill that court hay. 
ing the original juriſdiction of it, and having pronounced a ſen. 
tence upon it, ought to be permitted to carry that ſentence into 
execution. zd. If it ſhould be holden, that a veſted right i; 
given by the act to the navy, in ſuch ſhare as ſhall belong t 
them, yet as the court cannot determine what that ſhare is, it 
cannot determine that any particular ſhare veſts in them, and 
therefore cannot prohibit the lords commiſſioners of appeal, 
from direfting the money to be placed in the hands of the 


regiſtrar. 
On behalf of the Plaintiff, the arguments took the following 


courſe. | 
With reſpect to the point made by the Defendants, that 


* as the original queſtion whether prize or no prize belong. 
ed to the court of admiralty, therefore they had a right of en- 
forcing their ſentence,” it is to be obſerved, that by the act in 
queſtion a proviſion is made, that in cafe of captures made by 
the king's ſhips, the officers and crews ſhall: be enabled to ap- 
point an agent, for the ſale and appraiſement of the prizes: tht 
ſuch agent ſhall give notice in the Gazette, when he means to 
diſtribute the money: that he ſhall not pay any ſhare to those 
men who have deſerted: but that the ſhares of delerters 
and alſo the unclaimed parts, ſhall be appropriated to the ul: 
of Greenwich hoſpital, Now if the court of prize can, à 
a neceflary conſequence of the cognizance of the original quel- 
tion, compel the agent to bring into court the produce of te 
ſales, the proviſions of the act would be rendered total. 
ly nugatory. That court is not obliged to give notice in tht 
Gazette, and conſequently the ſeamen would not know to whon 
to apply for their prize-money. Neither is that court bound 
to attend to the clauſe in favour of Greenwich hoſpital. The 
monition therefore goes in direct contradiction to the act, and 
tends to defeat ſome of its moſt ſalutary proviſions, Though 

| 4. I! 
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it may be true, that before any prize- acts were paſſed, that court 


had a right to inquire what became of the produce of the ſales, 


yet it does not follow, that this right now continues, The ſole 


property of any prize taken by a privateer, having a letter of 
marque, is given to the owners, who have therefore a right to 
appoint their own ageat to diſpoſe of the ſhip, and the court of 
prize could not in fuch caſe take it out of his hands, without 
ſome complaint being made againſt him, So in the preſent 
caſe, the law having veſted the property in the officers and crews 
of his majeſty's ſhips, and they having placed it in the hands of 
the agent, the lords commiſſioners of appeals can have no right 
to take it out of his hands, who is alone to ſell and diſtribute it. 
Thus much being premiſed, the conſtruction of the act is to be 
conſidered. : 

It gives to the flag and other officers, ſeamen, marines, and 
ſoldiers, on board every ſhip in his majeſty's pay, the ſole in- 
tereſt and property of every ſhip taken from the States Ge- 
neral, after the ſame ſhall be condemned as lawful prize 
in ſuch proportions as ſhall be directed by the proclamation. 
In order therefore for any perſon to intitle himſelf to any ſhare 
of the prize, it is only neceſſary that he ſhould fall within the 
deſcription of the perſons mentioned in the act, and that the 
ſhip taken ſhall be condemned as lawful prize to his majeſty, 
On the condemnation, the right of every ſuch perſon im- 
mediately attaches, In the preſent caſe, it is admitted by the 
pleadings, that the capture was made by a ſquadron of ſhips un- 
der the command of Commodore Fobn/tone, with the king's 


troops on board. The right therefore of the navy was veſted by. 


the act, and the troops are to ſhare as perſons doing duty on 
board, and aſſiſting in the capture. 


The facts admitted are theſe. ' A ſquadron with an army 


on board, was detached to effect one given object. That 
object was the reduction of the Cape of Good Hope. For this 
| Purpoſe the army was put on board, but not to perform any 
other ſervice in the courſe of the expedition, which might be 
the peculiar and proper buſineſs of the ſhips to perform, On 
the arrival of the armament at the place, where the land forces 
© were deſigned to act diſtinctly from the navy, it was likely that 
u conſiderable booty would be acquired: and as in that ſituation 
| | thoſe forces would be expected to take a great ſhare in the ſervice, 
it was wiſe and politic that ſome proviſion ſhould be made for 
© the diſtribution of the plunder, It was accordingly ordered that 
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17909. there ſhould be an equal diviſion. But before the arrival of the D 
| — expedition at the Cape, there were ſervices which the fleet were a 
Houz very likely to perform, namely, the capturing the ſhips of the | 
La Pome enemy, with which they might fall in; but in that interval, 

b. there was no ſervice to which the army was peculiarly deſlined. 

There was therefore no ſpecial proviſion made, for the probable 

caſe of a capture made between the ſailing of the fleet from this 

country, and its arrival at the Cape of Good Hope : the reaſon of 

which is obvious, becauſe it was underſtood by the crown that 

all ſuch caſes were already provided for by the prize- act. Un- 

leſs the court were to ſuppoſe, that the object of the crown was 

to take to itſelf all the prizes which ſhould be made in the courſe 

of the voyage, they cannot but believe that this omiſſion was de- 

ſignedly made: the probability of the event muſt have ſuggelted 

itſelf to the minds of thoſe who planned the expedition. As 

therefore it appears, that the underſtanding of the crown was, 

that the prize- act would operate upon any capture made anterior 

to the arrival of the ſquadron at the Cape, the court will give 

that effect to the act and proclamation, if the words will bear 

ſuch a conſtruction. But the words are ſufficiently large for 

this purpoſe. They give the prize to the officers, ſeamen, 

marines and ſoldiers on board, and all other perſons who hall 

aſſiſt in the capture. And though when the act mentions 

ſoldiers on board, it may mean, as is contended, ſoldiers doing 

duty as marines, and to give them the ſame advantages as 

marines, yet ſtill there is a general deſcription of perſons aſſiſ- 

ing on board, under which the army might take. In the caſe of 

Wemys v. Linzee, the ſituation of Captain Wemys, was ſimilar to 

that of General Meadows in the preſent; he and his troops were 

conſidered merely as paſſengers, they were on the ſupernumerary 

liſt, and he ſhared in the prize only in the fifth claſs, as a perſon 

aſſiſting and doing duty on board. He was not under the command 

of the captain of the frigate, neither was General Meadows under 

that of Commodore Johnfone. In the one caſe it was a ſmall detach- 

ment, in the other an army. But the queſtion does not depend on 

the number of ſoldiers. So in the caſe of the ſhip La Charmante, 

taken at Louiſbourgb, in the year 1745, the court of appeals 

decreed (a), that captain Hu/fon, who had the command of 

company of troops ſent to aſſiſt in the reduction of the iſland, and 


was actually put on board the king's ſhip Princeſs Mary, at the te- 
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(a) Feb. 20, 175 2. as appears from the regiſter of the court of appeals. 


queſt 
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queſt of the commodore of the ſquadron, and aſſiſting on board at 


the time of the capture, was not iatitled to ſhare in the claſs of 


lieutenants of the ſhip. 

But if this be not the true conſtruction of the act, it muſt be 
on the ſu ppoſition, that the ſentence of the court of appeals in 
ſome meaſure controuls the facts which are admitted on the plead- 
ings, and that this court is bound only to look to the ſentence. 
But the ſentence is, that the prize was taken by the con joint 
operation of the army and navy, and it is not neceſſary that any 
thing more ſhall be intended, by the words con- Joint operation, than 
that the capture was made by the ſhip with the troops on board. 
The court will preſume, that the ſentence was given upon thoſe 
facts, which are admitted by the pleadings to be true, {becauſe it 
was in the power of the Defendants, if they had thought pro- 
per, to have taken iſſue, and denied thoſe facts, ) unleſs it neceſ- 
ſarily follows, from the words of the ſentence, that it is contra- 
dictory to the act. 

This capture being made at ſea, in an open unfortified bay, was 
clearly effected by the operation of the ſhips. There were but 
two ways in which the army could aſſiſt; either by remain- 
ing in the ſhips and acting as part of the crew, or by being 
landed to prevent the eſcape of the enemy from the prize. 
Now it is conſiſtent with the facts ſtated, to ſuppoſe that it was 
a capture made while the troops were on board the ſhips, and 
then it is obviouſly within the prize- act; and if they were land- 
ed to prevent the crew of the enemy's ſhip from getting on 
thore, or for any ſuch purpoſe, it could not be contended that 
merely from that circumſtance, the caſe was taken out of the 
at, If an enemy's veſſel were driven on. thore, and a party of 
ſeamen landed to prevent the crew from eſcaping and removing 
the cargo, could it be ſaid that this was not a capture by perſons 
on bozrd the ſhip making the prize? In (a) Lindo v. R:dney, 
Lord Mansfield ſays, © it would be ſpinning very nicely to con- 


tend, if the enemy left their ſhip, and got a-ſhore with money, 


were followed upon land and ſtripped of their money, that 
*this would not be a ſea capture; the prey is, as it were killed 
** at ſea, and taken upon land.” And his lordſhip before ſays, 
the original cauſe of taking is here at ſea, The force which 
'' terrified the place into a ſurrender, was at ſea; if they had 
* reliſted, the force to ſubdue would have been from the ſea.” 


(a) Dengl. 613. 
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So in the preſent caſe, the capturing force was unqueſtionably 
from the ſea; if the men had remained on board, it would he 
clearly within the prize- act, and their being put out of the ſhips 
to facilitate the enterprize, (ſuppoſing that to have been the 
caſe,) could not in reaſon take it out of the act. Thy 
ſtrongeſt point relied on by the other fide 1s, that the 
act is applicable only to the caſe of a ſole capture, the words of it 
being, that the takers ſhall have the“ ſole intercſt”' in the thing 
taken. But this ſo far from being a neceflary conſequence of 


the words, is contrary to common experience. 
ſtruction of the prize- acts it has been often decided, that a ſhip 


which is barely in ſight of another making a capture, has 2 
right to ſhare in the prize. If the interpretation contended for 
were the true one, no prize taken by a king's ſhip and a priva- 
teer could be condemned under the act: the firſt clauſe gives to 
the king's ſhip ſuch prizes as they ſhall take: the ſecond provides 
for privateers the ſame encouragement ; but there is no clauſe 
which divides the prizes taken by both jointly : the conſequence 
therefore would be, that ſuch captures not being made ſolely by 
either, would not fall within the at; whereas the conſtant 
practice is to conſider them as made by both, and to divide them 
In the caſe of (a) Le Cras v. 
Hughes, it clearly appears that Lord Mansfield does not conſi- 
der the prize- act as being confined to the caſe of a ſole capture, 
In the caſe of the Bienſaiſant, taken at Lout/tourgh in the year 
17358, though the navy were not ſtrictly the ſole captors, yet 

they were decreed to have the ſole right to the prize. That was 
an inſtance where there was undoubtedly a (5) conjoint operation 
of a land force acting on ſhore, and not on board the ſhips, yet 


accordingly between both. 


by a ſentence of the admiralty, the prize was condemned to the 


navy alone (c). 


After theſe arguments, the caſe ſtood for judgment. But on 


Cur. vult adv, 


the laſt day of Hilary Term, Lord LouGuBorouGn ſaid, that 


(a) Par#'s Inſurance, 269. laſt Edit. 


(5) The account of that co-operation as 


deſcribed in the deſpatches ſent home by the 
commander of the troops, was as follows: 

« The admiral ſent word, he intended to 
* ſend in boats with 800 men, to take or 
«© deſtroy the Prudente and the Bienfaiſant 
in the harbour. I ordered all the batteries 
at night to fire into the enemy's works, 


* as much as poſſible to keep their aten. 
« tion to the land. The miners and werk- 
„ men went on very well with their ap- 
e proaches to the covered way, though the; 
* had a continued and ſmart fire from ii. 
« We continued our fire without ceating. 
The boats got to the ſhips at one in tie 
«« morning, and took them both.” 


(e) Feb. 24, 1759, 


although 


On the con. 
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although he had formed a decided opinion, that as the ſhip and 
cargo in queſtion were condemned as lawful prize, the prize- 
act attached upon it, which was an unlimited, univerſal grant of 
the intereſt of the crown to the navy; and although the ſentence 
of the court of appeals evidently meant to aſſert, that by reaſon 


of the conjoint operation of the army and navy, the property of 


the prize veſted in neither, but in the crown, (a propoſition 
which he thought directly contrary to the act of parliament,) 
yet his lordſhip was not then quite ſo clear, whether as the caſe 
ſtood upon the record, it appeared that the court of appeals had 
exceeded their power in merely iſſuing a monition to the agent 
to bring in the proceeds, ſo as, in that ſtage of the proceedings, 
to afford a ground for a prohibition: and allo whether there 
being many claimants concerned in appointing the agent, a 
ſingle claimant ſhould be permitted to object to the agent giving 
an account of the ſales, and carrying in the proceeds. 


On theſe two points therefore, his lordſhip deſired to hear 
ſome further argument. 


Mr. Juſtice WIL so ſaid, he wiſhed it to be confidered on 
further argument, what the juriſdiction of the court of admiralty 
was be fore the paſſing of the prize- acts. On the diſcovery and firſt 
ſettlement of America, commiſſions were granted to Sir Valter 
Raleigh, and other private perſons, who were to have for their 
own benefit whatever they might take. In (a) Leonard there 
was a Caſe, he obſerved, which aroſe upon one of thoſe com- 
miſſions, where two ſhips belonging to different private adven- 
turers took a prize. One had taken it, and the other was in 
ſight, It became a queſtion before the admiralty, whether the 
latter was intitled to any part. The court of Common Pleas 
took juriſdiction of it in that inſtance, and ſaid that by the civil 
law, each ſhip was intitled to a moiety; and a prohibition 
was granted, becauſe thoſe two parties had agreed on their re- 
turn to England, that whatever was taken ſhould be divided by 
them in a certain proportion. 


Lord LouGHBoROUGH then ſaid, that with reſpe&t to the 
juriſdiction of the court of admiralty, he conceived that ante- 
cedent to the prize-aQts, the only juriſdiction which the court of 
admiralty could have, was to pronounce whether the capture made 
were a legal capture or not, becauſe the ſole property of what 
vas taken by the king's ſhips was in the crown, and therefore 


(a) 2 Leon. 182. Semers v. Sir Richard Enckles. 
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there could be but one perſon intitled to any thing taken, la 
the reign of Queen Elizabeth, and at ſubſequent periods, but 


particularly in that reign, there were ſeveral commiſſions given 


to Sir Walter Raleigh, Sir Francis Drake, the Earl of Cumberland, 
and others who undertook at their own private expence, adventutes 
to ſeek what they could get from the Spaniards in America, 28 
appeared from the commiſſions in (a) Rymer. It might pro. 
bably have been a matter for the court of Admiralty determin. 
ing upon the legality of a capture, alſo to determine between the 
grantees of the crown, as to the intereſt which a particular ſhip 
might have in a capture made by another ſhip. The court of Ad- 
miralty acting under the inſtructions of the crown, might inci. 
dentally determine the queſtion between the grantees of the 
crown. But the prize act had introduced a new law as binding 
as the common law; it had veſted by force of a parliamentary 
grant, a title to all prizes taken at ſea, in the navy. No jutiſ- 
diction therefore exiſting in the court of Admiralty previous to 
the prize act, could intitle that court (the queſtion of prize being 
decided) to decide the queſtion of property in the prize contrary 
to the terms of the act of parliament. 

In conſequence of what was thus thrown out by the court, 
a further argument was ordered, which came on, in the pre- 


fent term ; when 

Hill Serjt. in ſupport of the demurrer, argued as follows, 
In order to entitle the plaintiff to a prohibition, it is incumbeit 
on him to ſhew in his declaration, that ſome legal right is veſted 
in him, either by the common or ſtatute law of the kingdom, 
which has been violated by the Defendants. Now no ſuch 
thing appears. If the facts ſtated in the declaration cou; led 
with the prize act were a ſufficient anſwer to the monition, it 
ought to have been ſhewn below : it ought to have been alledged 
to the court of Admiralty, and perhaps they might have al- 
lowed it, If they had difallowed it, or determined contrary to 
it, then, and not ful then, would have been the time to have 
applied for a prohibition. But ſuppoſing that the whole of the 
facts in the declaration had been ſhewa for cauſe to the lords of 
appeal, againſt their proceeding in reſpect to the agent, yet 
ſtill they ought to have procecded. It is admitted on all fides, that 
where the court of Admiralty has juriſdiction of the principal 
matter, if any collateral matter ariſes incidentally in the cat, 


(a) Rzmer's Fd. vol. 16. p. 10,22, oY edit. 1715. London, 


4 ſuch 
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ſuch incidental matter, (though if it had been the original cauſe 


of ſuit, would have been properly cognizable in the courts of 


I; efiminfter-ball) may be determined in the court of Admiralty ; 
and if that court determines that incidental matter according to 
the common or ſtatute law of the land, then there is no g gr * 
for 2 prohibition. Now the firſt allegation contained in the 
declaration is, that all and all manner of pleas concerning the 
conſtruction and expoſition of the laws and ſtatutes of this realm 
belong to the king's courts of common law. But this is too 
large a propoſition; fince if the conſtruction of the common 
or ſtatute law ariſes incidentally in a cauſe in the courts of Admi- 
alty, thoſe courts, it is admitted, have a right to make that con- 
ſtruction. The propoſition therefore ought to have been qualified 
accordingly, This qualification of the general allegation of law 
is peculiarly applicable to the preſent caſe. For it is not alledged, 

that the letter of attorney, by which the agent was inftitutes, 


was exhibited to the Lords of Appeal, and that they either would 


not admit it, or determined againſt it. The application now 
made to the court, being to reſtrain the proceedings againſt 
Paſſey, on the ground that he has an authority from thoſe wha 
have a legal right, (for without ſuch authority he is a mere ſtran- 
get) that authority ought to have been ſhewn to the lords of 
appeal; and if they had acted, with reſpect to that authority, 
contrary to the rules of the commen law, (as for inſtance if 
they had required the letter of attorney to be proved by tuo 
witneſſes) then, and not before, there would be a ſufficient reaſon 
for a prohibition. For then it would be a caſe, where a court 
of prize had determined an incidental matter, properly of com- 
mon law cognizance, againſt the rules of the common law. 
Thus in the caſe of Somers v. Sir Richard Buckley (a), it was 
part of the ſuggeſtion for the probibition, that the agreement 
between the parties, which was the only matter cognizable at 
common law, had been alledged in the court of Admiralty, and 
there over-ruled, and on this ground the prohibition was granted. 
Put afterwards it being ſtated by the other fide, that the court 
of! Admiralty would allow that plea and try it, a conditional 
contultation was granted. This ſhews in the ſtrongeſt terms, 
that before the ſuperior court will grant a prohibition, it muſt 
be fully ſatisfied that the matter of common law cognizance 
lor the miſconſtruction of which the prohibition is prayed) has 


(4) 2 Leon. 182 
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been clearly and plainly laid before the inferior court, 
On the ſame principle the caſe of Shatter v. Friend (a) was 
decided, where a prohibition was granted to the Eccleſi- 
aſtical Court, on account of that court having refuſed to ad- 
mit proof of the payment of a legacy by one witneſs. It wa; 
there objected that the motion for the prohibition came too late 
being after ſentence ; but Lord Holt ſaid ** they could not come 
*« till they were aggrieved by refuſal of proof, and that was not 
* known till after ſentence.” This ſhews the neceſlity of the 
matter, on the wrong interpretation or deciſion of which the 
prohibition is to be founded, being fully and plainly exhibited 
to the inferior court. Till that appears, there is no ground 
to prohibit them. The ſuperior court will not preſume, with- 
out due information, that the inferior court will act wrong 
in their deciſion, when ſuch matter is brought before them. 
This court will not prejudge the court below. | 
But ſuppoſing that every thing, which ought to have been 


ſhewn to the Lords of Appeal, was ſhewn. In that caſe they 


would have acted perfectly right, in iſſuing a monition. If they 
had not iſſued it, they might perhaps have been liable to a mar- 
damus, to compel them to execute their ſentence. They were 
bound to require the agent for the navy to bring the money in 
his hands into their court, to ſee it diſtributed according to 
law. Fora legal right was veſted in the army to a ſhare in the 
prize, whatever was the guantum of that ſhare, Of this the 
court of Appeals was bound to take care. To the poſſeſſion of 
this, the agent does not appear to have any right. The declara- 
tion in ſtating the appointment of Taylor and Paſley as agents, 
does not ſhew that they or either of them had a right to be 
poſſeſſed of the whole. The act (5) directs, that all ſales, &c, of 
any ſhip and goods, &c. taken by any of his majeſty's ſhips of 
war, ſhall be made by agents or perſons, nominated and ap- 
pointed in equal numbers, by the flag officers, captains, officers, 
ſhip's companies, and . others intitled tbereunto. Thoſe words 
are added to every different claſs of perſons, to whom, in dit- 
ferent proportions, the prize is given. But in the declaration 
thoſe words are totally omitted. Now it is clear, not only from 
this omiſſion, but from the whole declaration, that Paſly 
not agent for the army as well as the navy. The conteſt i 
plainly between the navy and army, the former claiming tix 


(a) 1 Show, 158 & 172, : (6) 19 Geo. 3. c. 67. J. 31. 
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whole, and the latter contending for a part. Paſley therefore 
not being appointed“ by the others intitled thereunto,” viz. the 
army, can have no right to keep their ſhare in his hands. 


0 Now the proper way of taking that ſhare out of his hands, was 


by directing him to come to an account, and depoſit the pro- 


ceeds of the ſhip and cargo in the court of Appeals. If his con- 
ſtituents have a right only to a part, ſome one elſe muſt have 
2 right to the other part, which it was the duty of the lords 
commiſſioners to protect. But an account could not be taken 
of a part, without an account being taken of the whole. The 
agent alſo having diſpoſed of part of the proceeds, before the 


final adjudication, the navy who appointed him, have forte 
ed their right. 


intitled. 


3 N r Ne 


A pleaded. 


| F mgle captain, 
| the proceeds has been received, without ſaying what part. Now 
dhe Plaintiff is to recover by his own ſtrength; and he has not 


= whole of bis ſhare, 
E common intent is ſafvcient, vet a greater certainty is required 
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By the act, the agent is to be appointed by a majority of thoſe 
But it is not ſtated in the declaration that Pa/ley was 
appointed by a majority. It cannot be intended that he was 
appointed by them all, as they were very numerous, and many 
died before the appointment. And this objection may be made, 
though it be on a general demurrer. For a demurrer admits 
nothing but what is well pleaded. The conſtitution of the 
agent goes to the very root and foundation of the title to the 
prohibition ; but it is defectively ſet forth, and therefore ill 
It is likewiſe ſtated that Taylor and Paſley were ap- 
pointed agents, (not that Pa/ſey alone was) and that Taylor is 


K dead. Now the diſtinction in the books, is this, that where an 


intereſt is conveyed to two, it will ſurvive ; but where an au- 


| zhority is ſo conveyed, it is to be taken ſtrictly, and will not 


* ſurvive. Thus if a warrant to arreſt, be given to two, without 
faying jointly and /evera/ly, and one dies, there is an end of it. 
Ihe principle upon which an executorſhip ſurvives, is that an 
executor has an intereſt. But it was long doubted whether an 
adminiſtration could ſurvive. The appointment alſo ſhould have 
been by letter of attorney according to the directions of the act. 
But there is no letter of attorney ſtated. Another objection is, 
that though there are many joint conſtituents of the agent, hav- 
ing a joint title in the prize, yet the action is brought by a 
It is alſo ſtated in the declaration, that part of 
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been clearly and plainly laid before the inferior court, 
On the ſame principle the caſe of Shatter v. Friend (a) was 
decided, where a prohibition was granted to the Eccleſi- 
aſtical Court, on account of that court having refuſed to ad. 


there objected that the motion for the prohibition came too late 
being after ſentence ; but Lord Holt ſaid they could not come | 
till they were aggrieved by refuſal of proof, and that was not 
* known till after ſentence.” This ſhews the neceſlity of the 
matter, on the wrong interpretation or deciſion of which the 
prohibition is to be founded, being fully and plainly exhibited 
to the inferior court. Till that appears, there is no ground 
to prohibit them. The ſuperior court will not preſume, with. 
out due information, that the inferior court will a& wrong 
in their deciſion, when ſuch matter is brought before them. 
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court of Appeals was bound to take care. To the poſſeſſion of 
this, the agent does not appear to have any right. The declara- 
tion in ſtating the appointment of Taylor and Paſley as agents, 
does not ſhew that they or either of them had a right to be 
poſſeſſed of the whole. The act (5) directs, that all fales, &c, of 
any ſhip and goods, &c. taken by any of his majeſty's ſhips of 
war, ſhall be made by agents or perſons, nominated and ap- 
pointed in equal numbers, by the flag officers, captains, officers, 
ſhip's companies, and others intitled thereunto.” Thoſe word: 
are added to every different claſs of perſons, to whom, in dit- 
ferent proportions, the prize is given. But in the declaration 
thoſe words are totally omitted. Now it is clear, not only from 
this omiſſion, but from the whole declaration, that Paſky i 
not agent for the army as well as the navy. The conteſt 1s 
plainly between the navy and army, the former claiming the 
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This court will not prejudge the court below. 
But ſuppoſing that every thing, which ought to have been 
ſhewn to the Lords of Appeal, was ſhewn. In that caſe they WW : 0 
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whole, and the latter contending for a part. Paſley therefore 
not being appointed ** by the others intitled thereunto,” viz. the 
army, can have no right to keep their ſhare in his hands. 
Now the proper way of taking that ſhare out of his hands, was 
by directing him to come to an account, and depoſit the pro- 


ceeds of the ſhip and cargo in the court of Appeals. If his con- 


{tituents have a right only to a part, ſome one elſe muſt have 
2 right to the other part, which it was the duty of the lords 
commiſſioners to protect. But an account could not be taken 


of a part, without an account being taken of the whole, The 


agent alſo having diſpoſed of part of the proceeds, before the 
final adjudication, the navy who appointed him, have forfeit- 
ed their right. 

By the a&, the agent is to be appointed by a majority of thoſe 
intitled. But it is not ſtated in the declaration that Paſſey was 
appointed by a majority. It cannot be intended that he was 
appointed by them all, as they were very numerous, and many 
died before the appointment. And this objection may be made, 
though it be on a general demurrer. For a demurrer admits 
nothing but what is well pleaded. The conſtitution of the 
agent goes to the very root and foundation of the title to the 
prohibition; but it is defectively ſet forth, and therefore ill 


* pleaded. It is likewiſe ſtated that Taylor and Paſſey were ap- 


pointed agents, (not that Pa/ley alone was) and that Taylor is 
dead. Now the diſtinction in the books, is this, that where an 
intereſt is conveyed to two, it will ſurvive ; but where an au- 
thority is ſo conveyed, it is to be taken ſtrictly, and will not 
ſurvive. Thus if a warrant to arreſt, be given to two, without 
faying jointly and /evera/ly, and one dies, there is an end of it. 
The principle upon which an executorſhip ſurvives, is that an 
executor has an intereſt. But it was long doubted whether an 
adminiſtration could ſurvive. The appointment alfo ſhould have 
been by letter of attorney according to the directions of the act. 
But there is no letter of attorney ſtated. Another objection 1s, 
that though there are many Joint conſtituents of the agent, hav- 
ing a joint title in the prize, yet the action is brought by a 
 fngle captain, It is alſo ſtated in the declaration, that part of 


| ; the proceeds has been received, without ſaying what part. Now 


the Plaintiff is to recover by his own ſtrength; and he has not 
ſhewn a right, not having averred that he had not received the 
whole of bis ſhare, Though in a plea in bar, certainty to a 
common intent is fabeieat, vet a greater certainty is required 
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in a count. Co. Lit. 303. a. This was a matter within the 
Plaintiff's own knowledge, and is of the ſubſtance of his title. 
If he had made the proper averment, an iſſue might have been 
taken upon it. It has been argued on the part of the Plaintiff, 
that the whole right was in the navy, and that the army were 
intitled only to a part as ceſui gue truſis, or on a quantum merut!, 
But the contrary is moſt apparent upon the face of the declaration, 
Either the prize- act does not attach, and then the whole is in the 
crown, or it does attach, and then the ſame proclamation which 
gives a legal right to the navy, gives allo a legal right to the army, 
The prizes are to be divided among the ſeamen, marines, and ſol. 
diers on board. Theſe are diſtinct ſets of men, regulated by dif. 
ferent laws. Ever ſince the reſtoration, there has been a ſtanding 
law for the navy, ſo alſo there is a ſtanding law for the marines ; 
but there is no ſtanding law for the ſoldiers, whole exiſtence as an 
army depends upon an annual act of parliament. Theſe different 
claſſes of men are accordingly the objects of the prize-a and 
proclamation, in certain proportions. The fame ſort of right 
which veſts in one, veſts allo in the others, whatever may be 
the guantum of their reſpective ſhares. The caſe of Yenys v. 
Linzee (a), was referred to in a former argument, but the in- 
terpretation there put upon the words ** on board” that they 
meant“ belonging to the ſhip” was evidently as repugnant to 
Lord Mansfield's own opinion, (though he felt himſelf bound 
by the decifion in the caſe of Lord Anſon and the Centurim,) 
as it was to former determinations. For in Tr. 1 Geo. 1. the 
court of King's Bench determined in the caſe of Santlo v. 
Walker (65), that an admiral who was appointed in England to 
ſuperſede another in the command of a ſquadron at Jamaica, but 
had not arrived on that ſtation, and ſo was not actually on brari 
ſome ſhip compoſing the ſquadron, though he certainly belonged 
to it, was not entitled to ſhare in a prize taken in the Ve Indies 
by one of the ſhips of the ſquadron, while he was on his paſſage. 
It is therefore to be hoped, that the court will in this inſtance 
put a conſtruction on the words on board,” contrary to that 
in Wemys v. Linzee, upon the ſame principle, on which in Gar- 
forth v. Fearon (c) they decided, that the profits of an office 
ought not to be ſeparated from the execution of it. The public 
good equally requires, that thoſe perſons who perform military 
ſervices ſhould receive the reward of thoſe ſervices, as that tie) 
who execute civil offices, ſhould receive the profits of thoſe offices. 
(a) Dougl. 324. laſt Edit. | from a MS. 
60) This caſe Mr. Serjt. Hil] read (c) Ante 327. 
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The courts of admiralty proceed by the rules of the civil law ; 
Hale, Hift. C. L. 31 & za, and according to the civil law (4) 
the property of prizes taken by private perſons, was in the cap- 
tors. So allo by the antient law of England from the earlieft 
times, the prizes which were taken by private perſons, belonged 
to them, ſubject to certain deductions. This appears from the 
% Black Book of the admiralty, from many (c) rolls of par- 
liament, from the Year Books 2 Ric. 3. 2. pl. 4. & 7 Ed. 4. 14. 
1 Roll. Rep. 175. Bro. Abr. Property, pl. 38. Clerke's Praxis 
Aimiral, 174 C 175, Harg. Tracts, 247., and alſo from ſtat. 
20 Hen. 6. c. I. which, though made for a particular purpoſe, 
to provide for the caſe of neutral goods or thoſe of a friend being 
taken in the ſhip of an enemy, yet proves what the law was in 
general, Thus the law ſtood in former times, when war was 
regularly declared, and the method of carrying on hoſtilities by 
making repriſals, was not ſo frequent as at later periods. By 
ſublequent regulations of the Admiralty, private ſhips are obliged 
to take out letters of marque, or are liable to be treated as pirates, 
which is alſo agreable to the French ordinances ; (d) but the 
property in what they take {till remains in the captors, the ſeveral 
prize- acts having in this reſpect, recognized the antient law. 

As therefore in caſe of a privateer, the ſhare of the prize which 
the crew would have, would depend upon the agreement they 
had entered into with the owners by whom they were paid, ſo 
in the preſent caſe, if it be not within the prize- act, both army 
and navy muſt depend on the bounty of the king, in whom the 


(a) Ea gue ex hoftibus copimus, jure gertium | hors de veue au temps de la priſe, n'auront 
fatim noftra fiunt. Inf, lib. 2. tit. 1. / 17. | nulle partie d'icelles s'ils ne ſont ſeyglants 
(6) ln this antient treatiſe, which is pre- | vers la priſe et dedens la veue, par ainſi 
Jerved among the other MSS lit by Lord Lai: | 


70 the Seciety of Lincola's Iun, are the fellorwing | tours de la priſe avec leur voilles, ſe meſtier 


qu'ilz ſoient ſemblables d'aider aux cap- 


regulations, eſtait.” A. 19. 

«dS: avient deſouz les gages du roy The next article contains a proviſion as to 
ſur la mer, ou en ports, biens des ennemys Private fs. 
eare gaignez par toute la flotte our par Si hors des gages Cu roy, aucuns biens 
ucelle d'icelle, donques aura & prendra | par gallioters ou autres, ſoient pris ſur la mer, 


le roy de toutes manneres d'iceulx biens la | donques le roy ne chalengera nul droit, ne 
Cuarte partie, et les ſeigneurs des nefs une proprement aura nul part: mais iceulx qui 
- ' 


irre quarte partie; et Pautre moitie d'iceulx | gaignez les auront, forſque Fadmiral en 


dens auront les gaigneurs d'iceulx, la quelle | aura deux ſnares.“ A. 20. and See Cleric"; 


dae doit eſtre entre eulx egalement par- Prax. 175. 


ties; de la quelle moitie aura Vadmiral en (e) Rot. Parl. 50 Ed. 3. Ne. 31. eck. 81. 


_ : . 7 r 7 
WW <acune net deux ſhares, c'eſt a dire, autant 5 Hen. 4. No. 59. ; & 8 Hen. 4. N. 22. 


| 


= comme deux mariners s'il eſt preſent au | 20 en. 6. No. 13, ſe. zo, in which lat, 
W {fps que la priſe eſt faitte, et s'il eſt abſent, | there are rules for the diviſion of prizes taken 
I donques il n'aura forſque de chacune veilel by ſhips in the king's pay, not totally unlike 
ung chare: et iceulx de la Flotte, qui ſont thoſe in modern proclamations. 


(4) Code des Prijes, vil. I. p. 34+ art. 7. 
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prize would be then veſted, and by whom they are paid. But 


if it be within the act, then the army have a veſted right to a 
ſhare, and a prohibition ought not to be granted, unleſs the mo. 
nition had ifſued againſt their agent as well as the navy agent. 

In Packman's Caſe, 6 Co. 18. 6. it was holden, that an appeal 
in the Eccleſiaſtical court ſuſpended the former ſentence, and to 
the ſame point is Gowld/b. 119. So it is of an appeal in a court 
of admiralty. This is plain from all the proceedings in the ad. 
miralty : and from the ſtile which the Plaintiff himſelf uſes in the 
declaration, which is, © a certain buſineſs of appeal and complaint 
of nullity,” the decree appealed from, appears to be not only re- 
verſed, but rendered a nullity ab origine. The former ſentence 
therefore was annulled, and that which remains expreſsly pro— 
nounces the capture to have been joint, by the fleet and army, 
The courts of admiralty have an undoubted right to determine 
who were captors. They examine as to the capture, and decide 
whether it be lawful prize, or not, and either reſerve the queſtion, 
who were captors, as in the preſent caſe, or decide that allo, 
If they have not here determined it to be a joint capture, they 
have determined nothing on the ſubject: either way therefore, 
the argument on the part of the Plaintiff, that the navy were 
the ſole captors, is ill founded. And the court of Appeals 
having pronounced their ſentence, had clearly a right to iſſue 
proceſs in execution of that ſentence according to the old doctrine 
in The King v. Broom, and the modern authority of Smart v. 


Wolf, 3 Term Rep. B. R. 323. Then, if the Lords of Appeals 


had a right to iſſue the monition, this court have no right to 
prohibit them. 


Adair, Setjt. for the Plaintiff. Admitting many of the prin- 


ciples laid down in ſupport of the demurrer, the application of 
them to the preſent caſe may fairly be controverted. Allowing 


it to be clear law, that where matter properly belonging to a 


court of common law, comes incidentally before a court of ad- 
miralty, an Eccleſiaſtical court, or any other court proceeding by 
a law different from the common law, the court which has cog- 
nizance of the principal, has alſo cognizance of the inci- 
dent, provided the incident be determined according to the 
rules of the common law ; yet it is equally clear, that if the 
Incident be determined contrary to thoſe rules, a prohibition 
ought to be granted. It remains therefore to be ſeen, what the 
incident is in this caſe, and whether the court of Appeals have 
not decided that incident in a manner different from the rules of 
the common law. The incident ariſes not upon the letter of 

| attorney 
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attorney by which the agent was appointed, but upon the con- 
ſtruction of the prize-act. Allowing then that the court of 
Appeals have a right to conſtrue the ſtatutes which are made for 
their regulation, yet if they conſtrue thoſe ſtatutes wrong, there 
is a clear ground for a prohibition. This doQrine was fully 
admitted by the court in the late caſe of (a) Brymer v. Atkins, 
and is not to be diſputed : @ fortror; therefore if they act con- 
trary to thoſe ſtatutes, they ought to be prohibited, 

With reſpect to the objection, that the agent (who acted un- 
der the authority of the navy) having taken poſſeſſion of the 
prize, and applied part of the proceeds before the final adjudica- 
tion, the navy had forfeited their right, and therefare were not 
entitled to a prohibition ; the anſwer is, that there has been an 
adjudication of lawful prize, from which adjudication there has 
been no appeal. The only part of the judgment of the court of 
Admiralty which is diſputed, is that which was reſerved upon 
the adjudication, namely, who were the captors. The- ſecond 
ſentence with reſpect to the capture, is that which the Plaintiff 
conceives to be contrary to the act. The adjudication of prize 
is queſtioned by no one, nor has it been oppoſed in any ſtage of 
the buſineſs. As to the objection to the ſtatement of the ap- 
pointment of the agents, that ſtatement is, that they were daly 
appointed, which is admitted by the demurrer. Upon looking 
into the clauſe of the act, it will appear who thoſe “others in- 
tereſted therein” are, who, it is objected, are not ſtated to 
have concurred in the appointment of the agents. They are 
the officers, marines, and ſoldiers adding on board the ſhips, in 
whom an intereſt is unqueſtionably veſted. And the Plaintiff fo 
far from oppoſing the intereſt of the army under the prize-act, 
admits that by the act they have a veſted intereſt, but contends 
that they have no other intereſt than what is to veſted, It is 
plain from adverting to the act and proclamation, in what capa- 
city the officers, marines, and ſoldiers claim any ſhare of a prize 
taken upon the High Seas. The proclamation ſtated in the de- 
claration, and referred to by the prize- act, (and which makes as 
much a part of it, as if it were incorporated with it,) directs 
that three-eighths ſhall be given to the captains and flag-officer: 
one- eighth to the captains of the land forces and marines, and the 
lieutenants and certain other officers in the navy mentioned in that 
clats: one- eighth to the lieutenaats, quarter-malſters, enſigns of 
the land forces, Cc. and other naval officers mentioned in that 
claſs ; another eighth to the ſerjeants of marines, and of land 

(a) Ante, 164. 
forces, 
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forces, midſhipmen, &c. and the remaining two-eighths to the 
marines, ſoldiers, ſeamen, and certain other perſons enumerated, 
Now it is clear that in the diſtribution of theſe ſeveral ſhares, 
except the firſt three-eighths, the land forces on board have an 
intereſt, But it is equally clear, that they have it, not as a diſ- 
tin& body claiming a ſeparate ſhare by itſelf, but per capita, as 
individuals in the ſeveral claſſes in which they are placed. On 
the proclamation, no man can ſhare beyond the rank of captain 
of land forces, as claiming under the prize-aRt, becauſe the 
rank of field or ſtaff- officer has no relation to that ſituation of 
land forces on board a ſhip, which is marked out by the prize. 
act. The captain is the diſtinct commander of his company like a 
captain of marines. The land forces act on board the ſhips, in 
no other capacity than as marines. The plain reaſon therefore of 
the prize- act and the proclamation engrafted on it is this; that 


the land forces while they are on board the King's ſhips, ſhall 


ſhare rateably per capita in the different claſſes in which they 
are placed, with the crews of thoſe ſhips. As to the acting 
againſt an enemy in battle, and as to the diviſion of ſuch prizes 
as may be taken, they are conſidered as part of the reſpective 
crews. With regard to the appointment of agents, the univer- 
ſal practice has been, that the marines and ſoldiers ferving on 
board the king's ſhips, have never ſeparately had any part what- 
ever in that appointment. From the manner, indeed, in which 
the 2gents are to be appointed, it is manifeſt that no ſuch ſepa- 
rate appointment can take place. The captains of the navy have 
a right to appoint one or more agents, nobody but a flag. officer 
can interfere with them : the officers have a right to appoint ſe- 
parate agents for themſelves: but there is no proviſion for the ma- 
rines or land forces to appoint agents; but they have a ſhare in 
the appointment in the ſame manner as they have a ſhare in the 
prize-money, in the ſeveral claſſes to which they belong. The 
ſtatement therefore that an agent is duly appointed by the officers 
and crews of the ſeveral ſhips, is a ſtatement that he is appoint- 
ed by the captain, and ſea officers, land officers, ſeamen, marines 
and ſoldiers, who compoſe the crews of the yrs at the time 
when the prize is taken. 

Another objection has been made with reſpect to the agent, 


namely, that it is not averred that the authority given to Taylor 


and Paſley, ſurvived to Paſſey. But this objection is evidently 
without foundation, Each claſs has a right to appoint ſeparate 
agents, or they may concur in the appointment of the ſame, as was 


+ | | here 


- {| [a] ft —. an a n 0 


IN THE THIRTIE TI YEAR OF GEORGE III. 


here the caſe. Fut ſuppoſe that each had appointed ſeveral 
agents in different parts of the world; it would fruſtrate the end 
of the act of parliament, and be a groſs abſurdity, if the mo- 
ment any one of them died, the authority of the others ſhould 
ceaſe. It might perhaps be a queſtion, if there was only one 
agent appointed by each claſs, and he died, or if there were many, 
and they all died, ſo that any claſs ſhould be altogether un— 
repreſented by an agent, whether the others could act ex 
parte, till that defect were ſupplied. But that is not the caſe 
here. Tayler and Paſley were appointed by all who by the act 
had a right to appoint. 

With regard to the objection, that ſuppoſing there was an ex- 
cluſive right in the navy, it ought to have been ſtated to the 
court of appeals, and that the ſuperior court ought not to pte— 
jume, that the inferior court would have decided wrong, if the 
matter had been brought before them; the anſwer is, that it is 
a public act of parliament on which the right of the navy is 
founded. The court of prize had not only a right to tzke that 
act into conſideration, but were bound to do it. They were 
preſumed in law to be as cognizant of that act as any court in 
Weſtminſter Hall. It was therefore before the court, and they 
have decided and acted upon it, in ſuch a manner as would 
render void the proviſions of the ſtatute, Thus much as to the 
objections made on the part of the defendants, to the ſeveral 
ſtatements in the declaration. 

In reſpect to the inquiry, how the law ſtood antecedent to 
the prize- acts, the reſult of that inquiry certainly is, as was 
ſtated on the other fide, in a former argument, that by the an- 
tient law, captures made in war belonged generally to the cap- 
tors, becauſe the force employed was not paid by the crown; 
and that in caſe of prizes taken at ſea, the captors were ſubject to 
a contribution to the Lord High Admiral, as an acknowledge- 
ment of the authority under which they ated. But when an 
alteration took place in the military ſtate of the kingdom by the 
employment of mercenary troops, the principle was eſtabliſhed, 
that where a capture was made by a force employed and paid by 
the State, the ſubjeR of the capture belonged to the State, and not 
to the captors. The law therefore independent of the prize-aQs 
would be this, that where perſons acting legally in war and not 
employed and paid by the State, made a rightful captuce from 
an enemy, part of the prize would belong to themſelves ; where 
they were employed and paid by the State, there the prize would 
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wholly belong to the State. The prize acts then intervene in 
order to give an encouragement to perſons commiſſioned and 
paid by the State, and accordingly create an equal intereſt in 
them with private adventurers, to annoy the enemy, as well for 
their own emolument as the public ſervice. The policy of 
theſe acts ſeems to be, to put the force of the kingdom in this 
reſpect, upon the ſame footing on which it ſtood by the antient 
law. The effect therefore of the prize acts is, that as ſoon as 
a ſhip taken is condemned as lawful prize, immediately the 


Property of it is veſted in the captors, which would, antecedent 


to thoſe acts, have belonged to the king. That effect in the 
preſent inſtance is produced by the 19 Geo. 3. c. 67. and the 
21 Geo. 3. c. 15. taken together. 

It appeared after diligent inquiry (a), ſufficiently plain upon the 


former arguments, that in the practice of the courtsof Admiralty, a 


mixed capture has never been holden to take the caſe out of the 


prize acts: whether that capture were by a commiſſioned and a 


non-commithoned ſhip, a king's ſhip and a private ſhip of war, or 
even a joint capture by a naval and military force; a ſtrong inſtance 
of which, was the caſe of the ſhips taken at Louiſburgb. So that 
it ſeems, that no caſe can be put, in which the king's ſhips are in- 
titled to any ſhare of a prize taken at ſea, where it has not been 
uniformly holden, to be either in part or in the whole within the 
proviſions cf the prize acts. Where any other body of men 
have a ſeparate right to ſhare, the whole ſhould not be con- 
demned as lawful prize to the king; for the inſtant that it is 
ſo condemned, by the terms of the act of parliament it becomes 
the ſole property of the captors. Tn this caſe therefore notwith- 
ſtanding the preamble, if it may be ſo called, of the ſentence of 
the lords of Appeal, the legal effe& of the ſentence is what it 
ought to be, to veſt the prize in the navy as the captors, ſub- 
ject to the individual right of thoſe being on board the king's 
ſhips, who were to ſhare by virtue of the proclamation. 

It has been ſaid, that as far as relates to the fact of the capture 
the Plaintiff is tobe bound bythe recital of the ſentence. Admitt- 
ing this, the Defendants are alſo bound upon the demurrer, by 
every fact ſtated in the declaration, which is not inconſiſtent 
with the fact ſtated in the ſentence. Now it is ſtated as a fact 


on the declaration, and admitted by the demurrer, that the 


capture was made upon the high ſeas, by his majeſty's ſhips 
having the land forces on board at the time of the capture. 

(a) After the firſt argument on the demurrer, the court deſired that enquiry to be par- 
ticularly made, | 
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But ſays the ſentence, it was made by the conjoint operation of 
the army and navy. Here then are two allegations on the re- 
cord, which are, in one ſenſe, binding upon the parties. The 
Plaintiff is, on his part, bound by the allegation of the ſentence; 
the Defendants on theirs, admit by the demurrer the facts ſtated 
in the declaration, The allegation therefore in the ſentence is 
to be conſtrued in ſuch a manner, as ſhall be conſiſtent with the 
admitted facts in the declaration. What then is the allegation ? 
that the capture was effected by the conjoint operation of army 
and navy. What is the fat? that the army was on board the 
ſhips at the time of the capture. This explains the allegation, 
The capture then was made by the conjoint operation of the 
army and navy: which is the ſame as ſaying, it was made by 
the conjoint operation of ſeamen and ſoldiers an board the king's 
ſhips; by the ſeamen under the command of Commodore fohn- 
fone, and the ſoldiers under that of General Meadows, compoſing 
at that time a part of the crews of the ſquadron. The queſtion 
then is, what is the effect of the ſentence? It is to veſt the 
prize in the naval captors, preſerving at the ſame time the right 
of the army as individuals, and as making a part of that naval 
force. The words of the act of parliament cannot have any 
other fair interpretation. But it is objected, that nothing ap- 
pears by the ſentence, to ſnew why the act ſhould not have this 
effect. A doubt was ſuggeſted by the court, whether there was 


a ſufficient ground for a prohibition in any thing which the 


court of Prize had yet done. It was intimated, that ſuppoſing 
the operation of the act to be as the Plaintiff contends, yet the 
ſentence ought to be conſtrued fo as to give it a legal effect, and 
not ſo as to make it illegal, for the purpoſe of obtaining a 
prohibition. Now it appears that the court of Appeals have in 
fact done ſomething contrary to the act of parliament. They 
have ordered the agent not only to bring in an account of the 
whole, but alſo to bring into court whatever is in his poſſeſſion 
or power, of the produce of the prize. The order is not to 
bring in the reſdue, which perhaps might be conſtrued to ſhew 
an acknowledgement that the former part had been properly 
diſtributed ; but it is general to bring in the“ proceeds of ſuch 
part of the ſhip and cargo as might be in his hands, power, 
or poſſeſſion.” And ron conſtat, but that the court upon 
bringing in the account, might hold that what had been in his 
power or poſſeſſion, and which had been divided without their 
authority, was within the meaning of the monition, But in 
truth the court of appeals have no power over any part, By 

their 
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their own condemnation of the prize, the whole belongs to the 
navy. They have therefore acted in point of fact contrary to 
the act of parliament, which directs that the produce of the 
prizes which thall be condemned, ſhall be placed in the hands 
of the agent. By looking at the ſeveral claules (a) of the act, 
there will be ſeen a regular ſyſtem framed by the Legiſlature, 


directing both ſubſtantially and formally, the diſpoſition of the 
whole of the capture. The appraiſement and fale are to be 


made by, and the produce is veſted in the agent appointed un- 
der the directions of the act. The agent is bound to do certain 


acts by which notice ſhall be given to all parties intereſted. The 


agent is to make public notifications before the diſpoſition of 
the prize. The agent is to make fimilar notifications to 
Greenwich Hoſpital. In the hands of the agent the ſhares of 


run men, and the unclaimed ſhares are to be depoſited, the Jatter 


to remain there for three years. And on non-compliance with 
the terms of the act, a ſevere penalty is inflicted on the agent. 
It is the evident intention therefore of the Legiſlature, that the 
perſon appointed agent in the manner preſcribed by the act, 
thall be reſponſible to the parties appointing him, ſhall be re- 
ſponſible to Greenwich Hoſpital, and ſhall be reſponſible to the 
public. It cannot therefore with any reaſon be contended, that 
the court of appeals have a right, ad libitum, to take the whole 
produce out of the hands of the agent legally conſtituted, and 


without any application for this purpoſe, on the part of any one 
intereſted in the buſineſs. The moment the Admiralty take 


the whole out of the hands of the agent, all the provifions of 


the act which have been enumerated, are rendered ineffectual. 
It therefore is molt clear, that conſiſtent with thoſe proviſions, 
it is not in the power of the court of Appeals, to act as they 
have done in this caſe, on the application of any perſon not in— 
tereſted in the prize. It is not ſtated that the monition was 


_ prayed for by any of the captors, or that on their part any ob- 


jeftion was made to the appointment or conduct of the agent. 
There might perhaps be a ground for the court of prize to 
iſſue a monition to the agent, to bring in the money of which 
he was poſſeſſed, if there were any charge of fraud or embezzle- 
ment made againſt him by any of the captors, or if for any 
other reaſon the money were unſafe in his hands. Pofhbly at 


the requeſt of the captors, the court of prize would take ſuch 


(a) Vide 19 Gee. 3. c. 67. /. 30, 31, 32, 33, 34» 35» 36, 37, 38, 39. 
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a meaſure, for ſecurity. But no ground 1s here ſtated, no com- 
plaint exhibited, nor any application made by the captors to 
that court, in order to induce them to iſſue a monition. It is 


only perſon who can perform the directions of the ſtatute, to 
whom it is given as a truſtee both for the captors and the pub- 
lic, and place it in the hands of an officer, to whom the ſtatute 


gives no power whatever. 


As to the objection, that the motion for a prohibition is not 
made by the general body of perſons intereſted, but by one cap- 
tain alone; if that objection were to prevail, it would amount to 
a declaration, that in caſe of a capture by a king's ſhip, the 
court would never grant a prohibition, unleſs at the joint re- 
queſt of all parties concerned. But what they have all a right 
to do collectively, the ſame right has each to do individually. 
In the preſent caſe indeed, it is almoſt a phyſical impoſſibility 
that they all ſhould join. As then the court of Appeals has 
already done ſome act contrary to the ſtatute, there is ample 
ground, for a prohibition. But it has been ſuggeſted, that as the 


directory part of the ſentence admits of a legal conſtruction, this 


court ought not to infer, that if the money is brought into the 


court of Appeals, that court will apply it otherwiſe than the 


ſtatute directs, But it is a good ground for a prohibition, if 
there appears reaſon to believe that the court of Appeals will 
ſo apply the money, though they have not actually ſo applied 
it. Thus in the caſe of Hill & ux v. Bird, Aleyn 56. a pro- 
hibition was granted to the Eccleſiaſtical Court, becauſe it had 
threatened to repeal letters of adminiſtration without juſt cauſe. 


It was not granted guia timet, but becauſe the Eccleſiaſtical 


Court had manifeſted an intention of acting contrary to the 
common law. The ſame doctrine is laid down, 2 Rell, Abr. 
tit. Prohibition, 303. pl. 27 & 28. Thele caſes eſtabliſh the 
principle, that where an inferior court plainly ſhews a deſign 
to act contrary to the common law, it is not neceſlary to wait 
till they have really ſo acted, in order to have a ground for a pro- 
hibition. In the preſent caſe, the court of Appeals have evident- 
ly ſhewn ſuch an intention, both by that part of their ſentence 
which holds the caſe to be out of the prize act, and by the order 
to bring in the money ; for that order would be unneceſſary 
unleſs they meant to diſpoſe of the money in ſome manner re- 
pg nant to the diſpoſition which the ſtatute points out. Upon 
the whole then of the caſe it appears, that the court of Appeals 
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have not only acted already in oppoſition to the 19 Geo. 3. c. 67. 
and 21 Geo. 3. c. 15. but have alſo manifeſted a clear intention 
of acting farther in oppoſition to thoſe ſtatutes. The Plaintiff 
has therefore ſubſtantial ground to ſupport, and is not 200 early 
in applying for a prohibition. 

Hill in reply, went over the general grounds which he before 
ſtated. With regard to the objection on the part of the Plaintiff, 
that great inconvenience would follow, if the agency of Paſley 
had determined by the death of Taylor, he argued, that the ap. 
pointment ought to have been made to them, and the ſurvivor 
of them, or to them jointly and ſeverally, which would have ob. 


viated all ſuch inconvenience. The Plaintiff therefore ought. 


not to reſt on a poſſible inconvenience, which might eaſily have 
been avoided by a proper method of appointment. As to the 


argument, that the agent could not execute the ſeveral matters 


which he is required to do by the act, if he had appeared and 
brought in the proceeds, what is there required by the act that 
he might not do, and yet have obeyed that proceſs ? He might 
have given all the notifications: the poſſeſſion of the court 
would have been his poſſeſſion, as much as the poſleſſion of a 
receiver: the intereſt of Greenwich Hoſpital would have been 
as ſafe in their hands as in his. There is not any one part of the 
act, but what might have been performed conſiſtently with the 
obedience of the agent to the proceſs. If ſo, the whole of the ar- 


gument on the other ſide falls tothe ground; and the Lords of Ap- 


peal have not contravened the act. The agent indeed need not have 
brought in the money, but he might have ſhewn cauſe upon 
the proceſs. If he had ſhewn cauſe, and they had inſiſted upon 
his doing any thing inconſiſtent with his duty as agent, then 
and not till then, they would have contravened the act. But it 
does not appear, that the mere iſſuing of proceſs could diſable 
him to perform his duty as agent, even ſuppoſing he was agent, 
which is begging the whole queſtion, and of which the Lords of 
Appeals had a right to be informed. Suppoſe Paſley had not 
been agent at all, a monition might then have iſſued againſt 
him ; and why ſhould it not, when he does not make his 
agency appear? The objection therefore, that this application 
for a prohibition is at leaſt premature, remains unanſwered. 


The application itſelf is directly contrary to The King v. Broom, 


and many other authorities. In that caſe there had been a ſen- 
tence condemning a ſhip as lawful prize, and after the ſentence 


a Libel had iſſued againſt Broom to compel him to bring in the 
produce. 
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produce. It appeared that Broom had taken the money, as 
Paſley has in this caſe, as agent for other perſons, who were the 
African Company. It was argued in that caſe, that by the ſen- 
tence of condemnation a legal right was veſted in the king, 
which was the ſubject of an action at law, and therefore the 
court of Admiralty had no right ro iſſue proceſs, The anſwer 
to that argument applies with its full force to the caſe now 
before the court. The anſwer was, that notwithſtanding the 
execution of the ſentence depended on a legal right, yet it was 
incident to the juriſdiftioa of the court of Admiralty, and 
on that ground the prohibition was refuſed. There the 
African Company had a right to take prizes: Broom derived 
his power from them: but the common law right which 
the company had to take did not protect Bruom from the moni- 
tion, Neither in. this caſe can the parliamentary right of the cap- 
tors exempt Paſley from a monition. The two caſes are parallel. 
A right derived from an act of parliament is not ſtronger than a 
right derived from the common law. All the arguments and 
reaſoning of the court likewiſe in Smart v. Wolf, are fully appli- 
cable to this caſe. (a). Car. vult adviſ. 
On this day, judgment was pronounced as follows, by 
Lord Lou GHBO ROUGH. In this caſe the declaration ſtates, firſt 
as a propoſition of Jaw, that the expoſition of the ſtatute laws of this 
realm, appertains to the king's courts of record, It then recites the 
prize · act, which paſſed upon the war againſt the States General, 
and his majeſty's proclamation for a diſtribution of prizes, under 
(a) In the courſe of the argument, Mr.] /etters of margue, for general repriſals 
Serjt. Hill pointed out an inaccuracy ,in the | «« againſt the ſkips, goods, and ſubjects of 


Dutch prize- act, 21 Geo. 3. c. 15. the third | « the States General of the United Provin- 
ſection of which, after reciting that by the | ces, aud all other matters or things what- 


19 Geo. 3. c. 67. & 20 Geo. 3. c. 22. ©* Se- 
« veral proviſions and regulations were eſta- 
e bliſhed, for the better carrying on the ſalu- 
« tary purpoſes by the ſaid acts intended in 
the proſecution of hoſtilities againſt France 
and Spain,” enacts, that the ſeveral re- 
* gulations, and proviſions, reſpecting the 
grant of commiſſions or letters of margne, 
*« the perſons acting, and the captures made, 
under the authority of ſuch commiſſions or 
letters of marque, and all other clauſes, 
«« proviſoes, matters and things, contained 
« in the ſaid acts ſhall extend, and be con- 
** ſtrued and deemed to extend, to the grant 
" of commiſſions or letters of margue to the 
© perſons acting, and the captures made, 
* under the authority of ſuch commiſſions or 


ee ver, in reſpect of the ſame, during the 
*« continuance of hoſtilities againſt the 
« States General of the United Provinces, 
« as fully, amply, and effectually, to all in- 
*« tents and purpoſes, as if the ſame regula- 
tions, proviſions, clauſes, proviſoes, mat- 
* ters, and things, had been particularly 
e repeated and re-enacted in this act.“ It is 
plain, that this ſection is ſo worded, as to 
leave it doubtful, whether it is meant to ex- 
tend to any proviſions of the two former acts 
reſpecting captures made by the Xing“ hips, 
though in point of practice, it has been 
holden to include thoſe proviſions. The 
ſame ambiguity prevails in the third ſection 


of the Spaniſþ prize-act. 20 Geo, 3+ Co 23» 
the 
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the authority given by that act. It then ſtates the appointment 
of Commodore Jobnſtone, as commander of a ſquadron, of the 
Plaintiff as captain of a ſhip in that ſquadron, and of General 
Meadows as commander in chief of the land forces, to be em- 
ployed on an expedition againſt the Cape of Good Hope, a colony 
of the States General in Africa, and ſecret inſtructions given by 
his majeſty directed to the two commanding officers Commodore 
Jobnſtone and General Meadows, in order to prevent diſputes 
which might ariſe between the fleet and army. By theſe in- 
ſtructions it was provided, that ſuch booty as ſhould be taken 
from the enemy by the joint-operation of the fleet and army, at 
the attack of the Cape, ſhould be diſtributed among the land and 
fea forces into two ſhares; the ſhare of the navy to be divided 
according to the regulations eſtabliſhed for the ſervice. The 
declaration then ſtates, that the ſquadron with the land forces 
on board proceeded upon the ſaid expedition, but did not make 
any attack upon the Cape of Good Hope. 

It then ſtates, that upon the 21ſt of July, the a with 
the ſhip of which the Plaintiff was captain, having the land 
forces on board, Gid in a certain open unfortified bay, called 
Saldahna Bay, at a great diſtance from the Cape of Good Hope, 
attack and ſeize as prize the ſhip Hoog earpell and cargo, the 
property of the ſubjects of the States General. The declaration 
then ſtates, a libel in the High Court of Admiralty, by his ma- 
jeſty's proctor, for the condemnation of the ſaid ſhip as lawful 
prize, being taken by Commodore Johnſtone and his ſquadron, and 
a ſentence thereupon upon the 4th of September 1782, con- 
demning the ſhip and cargo as good and lawful prize generally, 
reſerving the queſtion who were captors; and afterwards up- 
on the matter reſerved, on the 28th of May 1785, an inter- 


| locutory order of the court of admiralty, pronouncing for the 


intereft of the army generally, agreable to the ſpirit of his ma- 
jeſty's inſtructions, and decreeing the diſtribution of the prize 
according to ſuch inſtructions, in equal ſhares. The declaration 
then proceeds to ſtate an appeal from this laſt decree upon the zoth 
Zune 1786, and a decree of the court of Appeals, reverſing the 
laſt mentioned decree of the judge of the High Court of Admi- 
ralty, and pronouncing the ſhip and cargo to have been taken by 
the conjoint operation of his majeſty's ſhips employed on an ex- 
pedition againſt the Cape of Good Hope, under the command of 
Commodore Jobnſtone, and of the army under the command of Gene- 


ral Meadows upon the ſame expedition, and condemning the ſhip 
3 with 
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with the unclaimed cargo, as good and lawful prize to the king. 4590. 
The declaration then ſtates, that Edward Taylor and Fohn Paſſeß — 
were duly appointed agents by the officers and crews of the ſe. Hens 
veral ſhips companies of the ſquadron, and as ſuch agents, ſoon WCC anc 
after the decree of the 4th of September 1782, cauſed the ſhip *. 
and her cargo to be ſold, received the produce, diſtributed part 

thereof among the officers and crews of the ſquadron, and that 

the reſidue remained in the hands of Pa/ſey, and ought to be 
diſtributed to the captors aforeſaid, purſuant to the ſtatute and 
proclamation. It then ſtates, that the Plaintiff Home, brought 

his action in the court of King's Bench, of treſpaſs on the caſe 

on promiſes, againſt Paſſey the ſurviving agent, (Taylor being 

ſtated to be dead,) for damages for the non-payment of his 

ſhare. It then ſtates as a propoſition of law, that the commil- 

ſioners of appeals in prize cauſes, have no authority by law to 

take out of the hands of any agent ſo appointed, the money 

arifing from any ſale of prizes, finally adjudged lawful prize to 


1 his majeſty in a court of admiralty, That the commiſſioners of 
4 | appeals contriving to take out of the hands of Paſley the money, 
d and to prevent the Plaintiff recovering at law his damages did 
4 on the 3d of May 1788, iſſue a monition to Paſſey to bring in an 


account of ſales, together with the proceeds. This is the whole 


2 of the declaration. The Defendant traverſes the laſt allegation 
2 of proceſs iſſued againſt the prohibition, and demurs generally to 
ul the reſt of the declaration. This general demurrer conſe- 
1 quently admits all ſuch facts ſtated in the declaration, as are well 
ve pleaded. | 
Ys Upon the laſt argument, three objections were taken to the 
4 ſtatement of the declaration, to ſhew that upon the face of the 
wT declaration, the Plaintiff has not made out a caſe which entitles 
he him to a prohibition. I ſhall mention theſe objections very 
we briefly, becaule to each of them, as it feems to me, a very ſhort and 
220 diſtinct anſwer occurs. The firſt I ſhall take notice of, was that by 
ant the Plaintiff 's own ſhewing, he and all the ſquadron have forfeit- 
(4 ed their ſhare in the diſtribution of the prize, becauſe part of it 
was diſtributed before final ſentence of condemnation. It is of no 
ral moment to diſcuſs whether there was any ſuch cauſe of forfeiture, 
4 becauſe the objection miſtakes the ſtate of the declaration; 
| of which indeed ſtates that part had been diſtributed, but alſo ex- 
171 preſsly ſtates that it was after the ſentence upon the 4th of Sep- 
mid tember, againſt which ſentence there is no appeal, and which was 
* an adjudication, condemning the ſhip and cargo as lawful prize. 
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1790. The ſecond objection is, that the appointment of Taylor and 
— Peaiſley as agents for the officers and crews of the ſquadron, is not 
Hows well ſet forth, from an expreſſion in the ſtatute which ſays that 

' Farl Can. the officers and crews and others having intereſt in the prize, 

PEN ſhall appoint agents, and then marks out the manner in which 
they are to be appointed. The ſubſequent part of that clauſe of the 
act, ſufficiently ſhews that no other perſons but the officers and 
crewsof the ſquadron, can have any concurrencein the appointment 
of agents. There may be four agents; one appointed by the flag. 
officer, another by the captains, another by the lieutenants and 
other officers of that rank, and another by the private men and 
thoſe who are, in the fifth claſs according to the proclamation, to 
ſhare the amount of the prize. There is no other deſcription of 
perſons, who can under the act concur in the appointment of 
agents. But that is rather going further than is neceſſary for an 
anſwer to the objection ; for this is not a caſe where the agents 
are parties appearing as Plaintiffs, ſetting out a title; but the 
Plaintiff Home who his to make out his own title diſtinctly, 
ſtates as a fact, that agents were duly appointed. This is un- 
doubtedly ſufficient upon a general demurrer. If there is any 
objection to the appointment of agents, and if that objection 
would be ſufficient to turn round the Plaintiff in this caſe, it 

ought to have been ſet forth more particularly. Upon a general 
demurrer, the allegation that the agents were duly appointed, is 
certainly ſufficient. Another objection was, that the authority 

[ of the agents was determined by the death of Taylor. Now 

{ | though this too is of no moment upon a general demurrer, it is 

; alſo not true; becauſe this is not a mere authority given to Taylor 

and Paſley ; they have an intereſt in the proceeds of the prize, 

and it is certain that where perſons are appointed with an in- 
tereſt veſted in them, the intereſt ſurvives. The ſurviving agent 

Paſley being poſſeſſed as agent, he muit continue to be account- 

able to thoſe who have appointed him, in the character of agent. 

It was totally immaterial whether Taylor had remained; all the 

intereſt that was in Taylor, is now in Paſſey; all that Poſley poſ- 

ſeſſes, and all that Tay/or together with him poſſeſſed, Paſley is 
chargeable with. He received it in the character of agent, 
and is anſwerable for it in that character. All theſe ob- 
jections were over-looked in the former arguments; and for the | 
reaſons I have given, the court are of opinion that they are of no 
weight. | 
Upon the three firſt, and the latter part of the laſt 
argument, the caſe has been very fairly debated on its real 
h | - METiItS, 
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merits. The court has given all the ſcope to the queſtion which 
the importance of it required; firſt on the motion for a prohi- 
bition, then upon three arguments on the demurrer: and we are 
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all unanimouſly of the opinion which I ſhall cloſe with deliver= par Cana 


ing. The prohibition was prayed upon a ground which has 


never been diſputed, that it belongs to the courts of common 


law to controul the proceeding of all other courts, if they 
tranſgreſs the limits aſſigned to them: and the argument for the 
demurrer has fully admitted the propoſition upon which the de- 


_ claration is built, to be good in law, namely, that the expo- 


ſition of the ſtatute law of the land appertains to the king's 
courts of record, and ought to be diſcuſſed and determined in 
thoſe courts. The general grounds upon which the courts of 
Weſtminſter Hall proceed in matters of prohibition, were fo 
fully diſcuſſed in a late caſe (a), and when the court in that caſe 
diſpoſed of the motion, that I avoid entering into them, and 
aſſume it to be a clear ground for over-ruling the demurrer in 
this caſe, if it ſhall appear upon the face of the declaration, that 
the Plaintiff has a legal right founded on an act of parliament, 
and that the commiſſioners of prize are proceeding to deprive 
him of that right, or-to obſtruct him in the proſecution of it. 
On the other hand, if the Plaintiff has either no ſuch right, or 
the commiſſioners of appeals are not proceeding to act in oppoſi- 
tion to it, the demurrer muſt be allowed. It was admitted on 
both ſides, and is certainly true, that the general queſtion of 
prize does not belong to the courts of common law. By general 
queſtion of prize, I mean a queſtion, whether a ſhip or goods 
taken at ſea be lawful prize or not. It was admitted alſo, that 
when there is an adjudication of prize by the court of admiralty, 
the rights which an act of parliament gives reſpecting that prize, 
are the ſubject of actions at law, and are cognizable in the courts 
of common law. 

The argument in ſupport of the demurrer maintains theſe pro- 
poſitions. Firſt, that this appears to be a caſe in which the king's 


ſhips were not the ſole captors; 2dly, that the act of parliament 


veſts a right to the prize in the king's ſhips, only in the caſe 
where they are the ſole captors; 3dly, that the court of prize 
has a general authority in all caſes to diſtribute the ſhares of the 
prize, and therefore that the propoſition with which the decla- 


ration concludes, namely, that the commiſſioners of prize have 


not by law authority to take out of the hands of the agent, the 


(a) Vide Brymer v. Atk; ns, ante, 164. | 
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money ariſing from the ſale of prizes, is not a true propoſition ; 
but that on the contrary, the commiſſioners have a right to 
order thoſe poſſeſſed of the produce, to bring it into that court, 
The firſt propoſition then to be maintained, on the part of thoſe 


who ſupport the demurrer, is a propoſition of fact; namely, 


that this appears to be a caſe, in which the king's ſhips are not 
the ſole captors. This is founded upon the terms of the two 
ſentences, which are ſet forth in the declaration, together with 
the facts ſtated, that the fleet and army were deſtined upon a 
Joint ſervice, and were both concurring in the capture. From 
reading the declaration attentively, it certainly does not appear 
that the army as ſuch gave any aid to the capture. When I ſay 
the army as ſuch gave no aid to the capture, I mean to exclude 


the caſe of the army being ſlationed on board the fleet, at the time 


of the capture. For though they are diſtributed amongſt the 
ſhips, yet they are not acting there as an army, but are only part 
of the force that is on board each reſpective ſhip. In that ſitua- 
tion, the ſoldiers and officers are concurring in the capture, but 
no otherwiſe concurring than as any paſſengers on board might 
be. When I ſpeak of the army as ſuch concurring in the cap- 
ture, I am to be underſtood to mean a concurrence, in which 
the land forces acting under the command of their proper offi- 


cers, are carrying on ſome operation or other, that may be con- 


ducive to the object, in which the fleet acting as a fleet is con- 


cerned. It cannot be therefore taken from the facts ſtated in 


the declaration, that the army as ſuch, was in any reſpect opera- 
ting towards the capture of the ſhip in queſtion. The ſtatement 
of the declaration is, that the ſquadron of which the Flaintiff's 
ſhip was one, with the army on board took the prize. If there- 
fore it was neceſſary for the Defendant to avail himſelf of this 


fact, it would have been proper for him to have ſtated by a plea, 


the manner in which the army acted, and what was the co-opera- 
tion of the army towards the reduction of this ſhip ſtated to be 
tzken upon the High Seas. But upon a demurrer we mult take 
the fact as it ſtands upon the face of the declaration. I will now 
proceed to ſee whether the ſentences will aid the demurrer in 
the aſſumption of the fact, that the king's ſhips were not the ſole 
captors. The firſt ſentence of the High Court of Admiralty 
holds the army according to the ſpirit of the inſtructions, to be 
intitled to a ſhare in the capture, But certainly in that ſentence 
there is no concluſion whatever to be drawn, that the army was 
in fact, as an army, active in the capture, or in any reſpect operat- 
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ting towards it. According to the ſpirit of the inſtructions, 
giving the utmoſt latitude to that expteſſion, the judge might 
ſuppoſe the ſtrength of the fleet increaſed by the acceſſion of the 
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army, and therefore, taking the caſe itſelf to be within the inſtrue- Earl Cau- 


tions, that the army was intitled to a ſhare. The other ſentence 
ſtates, that the capture was made by the conjoint operation of the 
ſhips and troops. Now both theſe ſentences are perfectly conſiſtent 
with the allegation of facts ſtated in the declaration, that the 
troops were on board the fleet. Being on board the fleet, it can- 
not be ſaid that they had no ſhare at all, were of no weight, or of 
no moment in the reduction of this particular ſhip. Therefore 
literally taken it might be true, that the capture was the effect of 
the general efforts of all that were on board, whether in the 
character of ſeamen, or ſoldiers. But this by no means furniſhes 
a ſtate of facts to ſhew any acceſſion of the army, as an army, to 
the reduction of the ſhip in queſtion. Upon thoſe grounds there- 
fore I ſhall feel myſelf bound upon the demurrer to hold that 
the Plaintiff has ſhewn a title of ſole captor, in the ſquadron of 
which his ſhip was a part, and that he will of conſequence be 
intitled to a prohibition, if in the ſequel of the declaration, he has 
ſhewn any act done by the court of prize, contrary to his right. 
In conſidering the ſecond propoſition, which is, that the 
act of parliament veſts a right to the prize only in the caſe 
where the king's ſhips are the ſole captors, I will go a little 
out of the record, and take for granted as a matter of ſuppoſition, 
what I think ought to have been introduced in a plea upon the 
record, if the Defendant wiſhed to avail himſelf of it. I will 
take the ſuppoſition, that the army had landed, and given aſſiſt- 
ance from the ſhore, in any mode in which ſuch aſſiſtance to 
a capture afloat could be given, Upon that ſuppofition, the 
queſtion will be, whether the conſequence drawn from it is true, 
and can be maintained. The firſt ſentence holds the army as 
ſuch to be intitled to a ſhare; which may be, though the right was 
veſted in the king's ſhips ; for there might be others concurring 
in the capture, who would be entitled either upon the 
ground of aſſiſtance, or upon ſome grounds, which it is 
not neceſſary for me to ſtate, to have a concurrent intereſt with 
them in the produce of their ſhare. But it by no means fol- 
lows, that the fleet, becauſe of another body concurring in aſ- 
ſiſtance, ſhall have no veſted right. The ſecond ſentence has 
been argued, and I believe it has been argued very juſtly and 
fairly according to the intent of it, to proceed upon this ſup- 
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poſition, namely, that the caſe of a co-operation of another 
force beſides that of the king's ſhips, takes the caſe entirely out 
of the prize act. That propoſition undoubtedly is not ſtated in 
terms upon the face of the ſentence. But it has been argued 
to be the ground of the ſentence; and I take it that it was the 
ground. I take it according to the argument, which was in- 
ſiſted upon in ſupport of that ſentence, that when the ſentence 
proceeds to ſay, that it ſhall be condemned as lawful prize to the 
king, it does not mean merely to pronounce that it is Jawfyl 
prize, (for that is the form of the adjudication where the right is 
unqueſtionably in the captors, where there is no controverſy, nor 
any diſpute made upon it,) but that it means that the right is 
veſted in the King by his prerogative, and that it is at his majeity's 
diſpoſal. Now the prize act ſays in diſtinct terms, that the 
officers Sc. of the king's ſhips, ſhall have the /o/e zntere/} and 
property, in all ſhips and cargoes, &c., which they ſhall take, 
being firſt adjudged lawful prize. Theſe are the terms of the 
ſtatute, Antecedent to any ſtatute upon the ſubject, there is 
no doubt but that by the law of the realm the property of prizes 
taken by the king's ſhips was in the king. The effect of 
the prize act is a parliamentary gift by the king of that intereſt, 
which his majeſty would have had in the prizes, to the officers 
and crews of the ſeveral ſhips of the fleet, 2nd to the owners of 
the privateers which ſhall have been fitted out under the di- 
rections of the act. The expreſſions of the act are diſtinct and 
plain, and the operation of it is, to transfer to thoſe who are to 
take, all the intereſt which antecedent to the act was in the 
king. It reſpects only prizes taken at ſea; the exprefſion is 
that they ſhall have the /o/e intereſt and property; but certainly 
that mode of expreſſion does not exclude the caſe of a joist 
capture; which joint capture may either be, by a king's 
ſhip and a foreign allied force, (in a caſe where this coun- 
try is carrying on war in conjunction with ſome other 
ſtate of Europe,) by a king's ſhip and a private ſhip of war, or 
by a king's ſhip and a non- commiſſioned ſhip. In every one of 


which caſes, the property of what the king's ſhips take, has 


uniformly and repeatedly been adjudged to the officers and 
crews of his majeſty's ſhips. They are /o/ely entitled to what they 
take, not to what they ſolely take; that is not the expreſſion of 
the act. So far as they are the captors, no other power has 


any right to interfere with them. Where there are others, 


(whether an allied force, a private ſhip of war, or a con-com- 
miſſioned ſhip,) alſo captors, they have a right, in ſome caſes 
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2s for a quantum meruit for aſſiſtance given; in others, they have 
been holden to have a diſtin and ſpecific ſhare in the capture. 
But that in no caſe deſtroys the right which the king's ſhips 
ſolely have, quoad that capture which they have made. They 
have a veſted property in what they take. The ſecond ſection 
of the act goes on and fays, in like manner, ſhips taken by 
privateers ſhall wholly and entirely belong to the owners, to be 
diſtriduted according to the contract they have entercd into. 
That cannot be holden to exclude the privateer, by any fair 
conſtruction of the words, in caſes of joint capture. Suppoſe this 
caſe to happen: a king's ſhip and a privateer are jointly and 
equally concerned, and equal in point of force, in the reduction 
and capture of an enemy's ſhip. Would it be a reaſonable con- 


. ſtruction of the act, to ſay to the king's ſhip, ** the prize is not 


your ſole property”; to the privateer, it cannot wholly and 


entirely belong to you; it was taken by you both conjointly, 


therefore it ſhall belong to neither of you.” The pro- 
poſition ſeems to me to be morally impoſſible. The intereſt of 
the king's ſhip, which would in that caſe be in a moiety of 
the prize, would be an intereſt to them ſolely: the intereſt 
of the privateer, in the other moiety of which they would be 
the captors, would wholly belong to them, to be diſtributed ac- 
cording to the contract they might have entered into with their 
owners. Theſe caſes are perfectly clear, and have been deter- 
mined in inſtances fo numerous, that it is quite unneceſſary 
to enter into a detail of them : they have been referred to in the 
courſe of the argument. This is the caſe of a joint expe- 
dition by ſea and land forces, and of an operation, whereby 
the enemy's ſhips are reduced; the ſhips being always ſuppoſed 
to be taken on the high ſeas. It varies the caſe, where the 09- 
ject has been the reduction of a part of the enemy's territory. 
The conſequence of that reduction may be the acquiſition of 
property. afloat, of ſhips of war taken in a harbour, of ſhips 
coming into a harbour after the place has been reduced, In 
all theſe cafes, perhaps it would be difficult to ſay that the cap- 
ture was made by the king's ſhips. If a garriſon town with an 
incloſed harbour had been reduced, and the ſhips had fallen 
with the place, and as a conſequence of the taking of the place, 
or of the reduction of the country; theſe could not be deemed 
to be captures made by the king's thips. As ſuch caſes might 
poſſibly happen, where expeditions have been undertaken at 


ſea in foreign parts, by the naval and military forces of this 
| | country 
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country acting conjointly, inſtructions have been given for the 

diſtribution of ſuch booty as might be taken, which is the 
phraſe commonly uſed. But I do not apprehend that ever the 
inſtructions have been directly pointed, that the inſtructions re- 
ferred to in this declaration are ſo pointed, or that they could by 


poſſibility be pointed, to give to any part of his majeſty's ſubjects 


acting under his majeſty's directions, prizes taken upon the 
high ſeas by the king's ſhips. A parliamentary grant cannot 
be controuled by the effect of any grant under the king's ſign 
manual. The king has not the property to grant, he has part- 
ed with it all. Whatever is the proper matter of marine prize, 
whatever ſhips are taken afloat, and not as booty in conſequence 
of the reduction of the country, are the ſubject of the act of par- 
liament. The act of parliament attaching upon it, the right of 
the king's ſhips is to the intirety. In point of fact we very well 
know, that where ſuch expeditions have been undertaken, 
agreements have been entered into by the different perſons en- 
titled under the king's proclamation, and the different divifions 
of the army, and they have put the whole together in order to 


ayoid diſputes. 
In the caſe of the Pondicherry prizes, ſeveral actions were tried 


upon them before me. Thoſe agreements had been made be- 
tween the ſuperior officers, between the captains of the navy 
and the officers of the ſame rank in the army, but had been 
refuſed to be made between the third claſs in the diſtribution, 
the lieutenants of the navy, and the captains of the army; 
the licutenants of the navy had refuſed to concur in it. 
Though in the other claſſes, the land forces were admitted to 
ſhare, they were not admitted to ſhare in rat claſs, with 
reſpet to the prizes taken at ſea; and a recovery was had 
againſt the agent on that ground. But I am arguing this 


caſe . much further than there is occaſion to go; for ad- 


mit for the purpoſe of the argument, that a co-operation 
might take effect ſo far as to give a right to the army to ſhare, 
does it follow from the army being eatitled to ſhare, that the 
co-operation of the army ſhould deſtroy and annul totally the 
right of the navy? That concluſion is a great deal beyond the 
premiſes. The intereſt in a prize taken at ſea, (of which I 
am always ſpeaking) may by poſſibility, (I do not ſay that it 
cannot) be ſhared or diſtributed, but it cannot be taken away, 
The intereſt which is veſted, after the adjudication of lawful 


prize, 1n conſequence of a parliamentary grant, cannot be an- 


nulled 
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nulled or deſtroyed, If upon any merits, or upon any ground 
upon which aſſiſtance may give a right to {hare it, a ſhate may 
be imparted to others, that ſhare can be aſcertained and ſup- 
ported. Vet the very ſuppoſition that it is a ſhare, adaiics that 
it muſt be a ſhare of ſomething which is veſted in ſomebody. I he 
propoſition contained in the ſentence ſuppoſes that the right which 
the navy would have had by law to every thing that is taken 
afloat, is by the intervention of another power co-operating with 
the navy taken away and deſtroyed : which appears to me to be 
a propoſition directly contradictory to the act, and not found- 
ed at all, in conſequence of the parliamentary gift in fa- 
vour of the officers and crews of his majeſty's ſhips. If it 
could be fupported, it would undoubtedly reverſe all the caſes, 
where a co-operation by a non-commiſſioned ſhip, or a privateer, 
or a foreign allied force intervenes, But in none of theſe caſes 
could it be ſaid, the king's ſhip was not ſolely entitled. The 
propoſition muſt be either general, that the king's ſhips can 
take a veſted right in no cafe where aſſiſtance is given them, 
or that they muſt in all cafes, where they are captors, have a 
veſted right, ſubje& to ſuch claim for aſſiſtance, as any other 
party can make againſt them. I have in this part of the argu- 
ment, as I ſaid before, gone out of the record: it is now fit 

I ſhould return to it. | | 
When I fay, that upon the facts ſtated in this declaration, 
and admitted by the demurrer, it does not appear that there 
was ſuch aſſiſtance given by any other force, as to make it a joint 
operation, but that the king's ſhips had reduced this prize, 
and taken it; it muſt be remembered that the ſubject of the 
capture has been adjudged to be lawful prize, taken by the 
' ſhips having the king's forces on board; in which reſpect the 
king's forces are entitled to come in for a participation under 
the at and proclamation. But that does not prevent a right 
from veſting, but on the contrary, eſtabliſhes that the right 
is veſted, for it is under the proclamation founded upon the a& 
of parliament, that the troops are entitled to ſuch ſhare as 
upon the face of this declaration belongs to them. I now 
come to the terms of the ſentence, and I own that for ſome 
length of time, they raiſed conliderable doubt in my mind, what 
would be the reſult of this queſtion, and what would be pro- 
per for the court to do in diſpoſing of this demurrer. It is poſſible 
to underſtand the ſentence conſiſtently with the right of the navy. 
For the premiſes aſſumed by the ſentence do not appear to 
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form a concluſion, that the navy are not entitled. It is not in- 
confiſtent witk the ſuppoſition that the navy is entitled; and 
I- might underſtand the ſentence, where they adjudge it prize 
to his majeſty, (in the common way in which ſentences are 
pronounced, ) not to be inconſiſtent with that right, if the court 
had gone on to pronounce afterwards, that it ſhould be diſ- 
tributed according to the terms of the proclamatian, though it 
had contained this recital, that the prize was effected by the 
conjoint operation of the land forces, as well as by the officers 
and crews of his majeſty's ſhips. But then after the ſentence 
paſſed, the declaration ſtates that a monitien iſſued upon it. 
Confidering the terms of that monition, I am perfectly clear 
in opinion that it gives a different conſtruction and a dif- 
ferent effect to the ſentence. The monition is not againſt 
the agent merely to account for what he has receiv- 
ed, and to bring in the account of ſales and diſburſe- 
ments: but it goes on, and directs the agent to bring into 
the court of appeals, the proceeds of the eargo remaining in 
his hands. It was argued for the Plaintiff, that the terms of 
the monition were large enough to extend to the effect of 
overhanling the partial diſtribution already made, and to oblige 
the agent to bring in all that had been in his hands. I do not 
think it could have that conſtruction. I take it to be ditected 
ſimply to bring in the refidue, what is in his hands; but alto 
that it directs the agent to bring into the court of prize the 
proceeds of the prize in his hands, Now ſuch a monition is a 
yery uſual ſtep taken either by the court of Admiralty, or by 
the court of appeal in prize cauſes, where the ſubjeR of the 
ſuit, the ſhip or goods, are not deemed legal prize, and where 
of courſe they are not veſted in the captors, in order to make 


reſtitution. The agent who has got the proceeds in his hands, 
may be directed to bring in thoſe proceeds, that they may be 


reſtored to thoſe: to whom they belong. But I do not find that 
any inſtance could be quoted, where a monition had iſſued 


againſt the agents to bring in the proceeds of the prize, in a caſe 


where it had been adjudged lawful prize, and of courſe where 
upon that adjudication, it was to be diftributed either to a pri- 
vateer, or according to the terms of his majeity's proclamation, 
to the officers and erews of the different ſhips entitled. And 
I think it cannot be; for the act has made very ſpecial pro- 
viſions with reſpect to the payment of ſhares after adjudication ; 
upon Which adjudication a legal right is veſted. The agents 
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are to be nominated by different claſſes of people entitled, as I 
have ſtated. Every ſtep of the duty of the agents is under the 
directions of the act. They alone are to make the ſales and 
appraiſements. All the produce of the prize is to be put into 
their hands. They are then to give public notification of the 
times of payment, ſo many days before actual payment is made. 
They are directed after ſuch notification, to make payment accard- 
ing to the prize liſts, and in the proportions in which the parties 
are entitled. They are directed to give an account, from time to 
time, of all their proceedings. They are directed to furniſh 
Greenwich Hoſpital, in which, by law in certain caſes, an intereſt 
in every prize veſted in captors, is alfo veſted, with accounts in 
order to aſcertain that intereſt. They are throughout the whole 
courſe of the act, ſuppoſed to be ſubject to actions, at the in- 
ſtance of thoſe who are entitled to ſhare in the prize. It is a 
legal veſted right, and the method of obtaining the effect of that 
right, is by action againſt the agents. In particular caſes, they 
are furniſhed by the ſtatute with a defence to the action. As 
in the caſe, where men bring an action againſt the agent, for a 
ſhare having been marked Run, it is by the ſtatute a ſufficient 
defence to the agent, and he is entitled to a verdict in his favor, 
if the Plaintiff does not ground himſelf upon a certificate that 
the R. has been taken off. If he fails in any part of the duty im- 
poſed upon him by the act, a penalty to be recovered in the courts 
of Weſtminſter Hall, meets him at every ſtep. The intention 
of the act is obvious, and perfectly ſquares with the rules of 
law, that the prize being adjudged by the court of Admiralty, 
diſtribution of the intereſt in that prize, is to be managed as the 
diſtribution of any other legal velted right is according to the 
laws of the land, namely, by action in the courts of law. I 
do nat care to lay it down, for I am nat able to ſay that I am 
perfectly ſure that I ſee the whole extent of all poſſible caſes that 
may occur, I do not care to lay it down, that there is no poſſible 
caſe in which the agent of a prize may not be ordered by the 
court of Admiralty, or court of prize, to bring in the actual 
proceeds of the prize. Yet I profeſs, I have not been able to 
figure to myſelf what that caſe can be. Suppoſe a cafe in 
which it is ſuſpected that the agents are inſolvent or likely to 
become inſolvent, and that for the ſafety of thoſe intereſted, it 
was deſirable to take the money out of the agent's hands, and 
lodge it in ſome ſafe cuſtody, That appears to me ſpeaking 
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1790. conjecturally, to be a poſſible matter to be done by the court 
— of prize; tor I ſhould doubt whether in ſuch a caſe, an ap- 
Hows plication could be made to the court of Chancery to ſecure 
Earl Can. the money. The court of prize could not indeed make the 
bx. adiſtribution themſelves, nor do I find that any ſuch application 
has been made to them. | | 
Could there then be a ſuit againſt the agents for diſtribution? 
A ſuit for diſtribution might be well maintained in the court of 
N admiralty; or if the caſe were got into the court of appeals, in 
|| | that court. But what would be the decree to be made upon 
i that? it would be a perſonal decree upon the agent; the diſtri- 
i bution would be directed, the ſhares allotted, and then upon 
f that decree, the agents might be proceeded againſt perſonally. 
1 | It would be a contempt of court if they did not make payment 
=_ . | according to the order. Yet there would be a much better way, 
[ | a more effectual one, by an action immediately grounded upon 
the right veſted, and the quantum of that right aſcertained by the 
order of diſtribution. But the court itſelf cannot, as I conceive, 
take into their own hands to direct the proceeds of the prize to 
be paid over to their regiſtrar, for the purpoſe of diſtributing it. 
The regiſtrar is liable to none of the proviſions of the a& to 
which the agent is liable. The agent is liable to an action. But 
I am at a loſs to conceive, if the agent is directed to pay over 
all the money, how the action for money had and received could 
be maintained in effect againſt him, that money having been 
taken out of his hands. I am ſtill more at a loſs to conceive, 
how it could be maintained againſt the regiſtrar. What ſort of 
an officer is the regiſtrar ? Is he to make diſtribution? No. Is 
he to make notification? No. The act directs that to be made 
by the agent. Is he ſubje& to any penalty? No, he is not the 
perſon to whom the act is directed, to whom the duty is en- 
joined, and who is anſwerable for the breach of that duty, in an 
action to be brought. Would the agent be protected in an ac- 
tion for the penalty ? It would be hard that the agent ſhould be 
liable to it, but I do not ſee upon the face of the law, how he 
could be furniſhed with a defence, for the non-performance of 
| the duty enjoined by the act. But none of theſe remedies can 
4 take place againſt the regiſtrar. Therefore it ſcems the cl-ar di- 
rection of the act, that the money is to remain in the hai ds of 
the agent, liable to the actions of thoſe who have a legal veſted 
right in it: that to thoſe perſons the agent is accountable, that T 
againſt the primary intereſt of thoſe perſons, the money is not to 


be 


r 
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be taken out of the hands of the agent by order of the court of 
prize. The conſtruction which has been put upon the ſecond 
ſentence, is that there was no veſted right in this prize in the 
officers and crews of his majeſty's ſhips, nor in the army; but 
that upon the ground ſtated in the ſentence, the whole was veſt- 


ed in his majeſty by his prerogative ; and was to be diſpoſed of to 


ſuch uſes as his majeſty ſhould think fit. With that conſtruc- 
tion of the ſentence the monition which has iſſued, is perfectly 
conſiſtent; but not with the idea, which we take to be a well 


founded idea, that by force of the act, after the adjudication of 


lawful prize, the Plaintiff and all other officers, and the crews 
of his majeſty's ſquadron, have a veſted legal right. The effect 
of the monition is directly in prejudice of the right of action of 
all other perſons concerned; it interferes with the legal duty 
impoſed upon the agent; and ſubverts and overturns the law 
with reſpect to the duty and ſi tuation of agents, where they are 
acting for perſons having a veſted right in prizes. It is not ne- 
ceſſary to have recourſe to thoſe caſes cited of Lord Anſon and 
the others, becauſe the proceeding in this caſe prevents the 
Plaintiff from recovering his legal veſted right, at leaſt it diſ- 
turbs him in the recovery of that right, if not totally prevents 
him, and ſubjects the agent, and all others who are intereſted in 
the acts of the agent, (Greenwich Hoſpital included,) to the 
courts of prize. Whereas according to the conſtruction, which 
we are of opinion ought to be given to the prize- act, all thoſe 
rights are to be enforced in Veſiminſter Hall, belong to the 
courts of Veſtminſter Hall, and do not belong to the courts of 
prize. Theſe are the grounds which I have gone through, with- 
out referring to the caſes that have been cited by name. Thoſe 
caſes are very well known, are in the memory of every one, and 
will all be found in the recollection of the argument. The 
ground upon which we proceed is, that upon the face of this 
declaration, the Plaintiff has a /egal veſted right in the ſubje of 
the monition ; that the court of prize cannot deprive him of that 
right, cannot do an act prejudicial to that right, and can- 
not prevent or obſtruct him in the recovery of that right, 
The demurrer therefore mult be over-ruled, and 


Judgment given for the Plaiatiff in prohibition. 


— 


The following Rules were made this Term. 
« F T is ordered, that from and after this Term, no bail-bond 
taken in London or Middleſex, by virtue of any procels iſſu- 
ing out of this court returnable on the ficſt return vi any Term, 
6 U ſhall 
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526 CASES IN TRINITY TERM &Gc. 


1799. ſhall be put in ſuit until after tbe fifth day in full Term; and 

— hat np bail- bond taken in any other city or county by virtue of 

ſuch proceſs, ſhall be put in ſuit until after he ninth day in full 

Je erm; and that no bail- bond taken in London or Middle eſex, by 

virtue of any proceſs iſſuing out of this court, returnable on the 

ſecond or any other ſubſequent return of the Term, ſhall be put 

in ſuit until after the end of four days, excluſive of the day on 

which ſuch proceſs ſhall be expreſſed to be returnable ; and that 

no bail-bond taken in any other city or county by virtue of ſuch 

bs laſt mentioned proceſs, ſhall be put in ſuit until after the end of 

eight days, excluſive of the day on which ſuch laſt mentioned 

= raceſs ſhall be expreſſed to be returnable, upon pain of having 

* all proceedings made upon ſuch bail-bonds to the contrary 

thereof, ſet aſide with coſts; any former rule or order of this 
court to the contrary thereof in any wiſe notwithſtanding.” 


« F T is ordered, That from and after the firſt day of Michae!- 
mas Term next, every fine at the time of the ſigning of 

the Judge's allocatur thereon, ſhall have the writ of covenant 
ſued out and annexed thereto, And it is alſo ordered, that from 
and after the firſt day of Michae/mas Term next, in every com- 
mon recovery wherein the vouchee or vouchees ſhall perſonally 
appear at the Bar of this Court, for the purpoſe of ſuffering ſuch 
recovery, the writ of entry fhall be ſued out and produced at the 


time of the recording of the vouchee or vouchee's appearance at 

Bar, at the foot of the precipe in ſuch recovery. And it is fur- 

ther ordered, that from and after the firſt day of 1Michaelmas ] 

Term next, on every common recovery wherein the vouchee or 
vouchees' warrant or warrants of attorney ſhall be taken under a þ 


dedimus poteflatem, the allocatur of the Lord Chief Juſtice or 

| ſome one other of the Juſtices of this Court, Hall be indo: ſed in 

the ſame manner on allocaturs are now indorſed on fines taken by 

{| dedimus fotefiatem, by virtue of the ſeveral rules and orders of 

ik this Court in that behalf made; and that at the time of in- 

| ; dorſfivg ſuch allocatur on eyery fuch common recovery taken by 

i* dedimus poteſtatem, the writ of entry ſhall be annexed thereto 

together with the affidavit or affidayits of the capyiop or captions 
of ſuch warrant or warrants of attorney ref, pectively.“ 


ä | |. | Loughborough. Le 


H. Gould. | 
| | . FJ. Heath. 


END of TRINITY TERM 
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The following Rule of laſt Trinity Term (Ant? 526.) was 
amended, by the Inſertion of the Words marked with inverted 
Commas. 


In the Common Pleas. 


Trinity Term, in the Thirtieth Year of the Reign of' King George 
the Third, 


T IS ORDERED, That from and after. the firſt day of 

Michaelmas Term next, every fine, at the time of figning the 
Judge's allocatur thereon, ſhall have the writ of covenant ſued 
out and annexed thereto. 


ANDITIS ALSO ORDERED, That from and after the 
firſt day of Michae/mas Term next, in every common recovery, 
wherein the vouchee or vouchees ſhall perſonally appear at the 
bar of this court for the purpoſe of ſuffering ſuch recovery, 
the writ of entry ſhall be ſued out, and produced at the time 
of the recording of the vouchee or vouchee's appearance at bar, 
at the foot of the præcipe in ſuch recovery. 


AND IT IS FURTHER ORDERED, That from and 
after the firſt day of M:chae/mas Term next, in every common 
recovery, wherein the tenant or tenants, or the vouchee or 
vouchees, warrant or warrants of attorney ſhall be taken under a 
dedimus poteſtatem, there ſhall be written on every copy of the 
* przcipe, and of ſuch warrant of attorney having ſuch affidavit 
* or affidavits as is or are required by the rule of this court made 
in Hilary Term in the fourteenth year of the reign of his pre- 
% ſent majeſty, thereto annexed the allocatur of the Lord Chief 
* Juſtice, or ſome one other of the juſtices of this court, in the 
* ſame or like manner as allocaturs are now written on fines 
* taken by dedimus poteſtatem; and the copy of the præcipe and 
„ warrant or warrants of attorney, with the allocatur thereon, 
* ſhall be filed as directed by the ſaid rule: And that, at the 
time of ſigning ſuch allocatur, the writ of entry for ſuch com- 
* mon recovery ſhall be produced before the judge figning ſuch 
© allocatur, who, may mark ſuch writ with his title name, or 
* initials thereof; and ſuch writ ſhall alſo be produced at the 
© time of the arraignment of ſuch recovery.“ 9 


BY THE COURT. 
2 


MCT CIT 
. FIT 


7 
14 
1 
4 
- 
F 


— — 


—ͤ—ä——6 — as 


— 
Ne 
* _ _ - CIS A e 


— — - 
2 . WOE Oe! 


1 n "RS REES. bo Rel 24 4G; ra pan oe 


Mr. Juſtice WII son was abſent during the whole of the 
two following Terms, being under the neceſlity of going to 


. Liſbon for the recovery of his Health. 
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ARGUED and DETERMINED 


C 


IN THE 


Court of COMMON PLEAS, 


IN 


Michaelmas Term, 


In the Thirty-firſt Year of the Reign of GEOROE III. 


Goocu v. PEARSON. 


O* a former day Kerby, Serj*. moved for judgment as in 
caſe of a non-ſuit, for not proceeding to trial in due time 
after iſſue joined, upon which the Plaintiff entered into a per- 
emptory undertaking to try his cauſe. But this undertaking 
not being performed, on that ground Kerby now again moved 
for judgment as in caſe of a non- ſuit. It was objected that 
this motion was irregular, becauſe no notice of motion had been 
given according to the ſtatute (a); in anſwer to which Kerby 
argued, that as notice of the original motion had been given, 
the terms of the ſtatute were complied with, and no notice of 
the preſent motion was neceſſary. But the Court after looking 
into the ſtatute were very clearly of a different opinion, and hav- 
ing inquired of the ſecondaries as to the practice, (who ſaid that 
in this reſpe there was no difference between the two motions,) 
Refuſed the rule. 
(a) 14 Geo. 2. c. 17. 
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Nov. 18th, 
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taking, 


pleads the ge- 


or adminiſtra- 


coſts on 5 G. 2. 
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Marxtin & Ux. Adminiſtratrix of NORFOLK v. 
Nokrolk, a Bankrupt. 


5 
6 O this action of aſumpft on promiſes made to the in- 
teſtate, the defendant pleaded the general plea of bank- 
ruptcy, and obtained a verdict. And now Le Blanc, Serj. 
moved that the prothonotary might be directed to tax the De- 
fendant his coſts, on the ground that by the at. 5 Geo. 2. 
c. 30. J 7. if a bankrupt were {ued for a debt due before the 
bankruptcy, and if a verdict paſs for the Defendant, or the 
« Plaintiff ſhall become non-ſuited, or judgment be given 
e againſt the Plaintiff, the Defendant ſhall recover bis full 
* cots.” He argued that this ſtatute contained no exception 
in favour of executors and adminiſtrators ; that if it had been 
the intention of the Legiſlature to make ſuch an exception, 
it would have been expreſſed, as in the ſtat. 8 9 . 3. c. 11. 
the 5th ſection of which provides, that Nothing therein con- 
* tained ſhould be conſtrued to alter the laws in being as to 
* executors and adminiſtrators, in ſuch caſes where they were 
** not then liable to the payment of coſts of ſuit,” It could 
not indeed have been the deſign of the Legiſlature in $5 Geo. 2. 
c. 30. to exempt any Plaiatiff from paying coſts to the bank- 
rupt, who was diveſted of all his property, and had not other- 
wiſe the means of defending actions which might be brought 
againſt him. : 
Bond, Serj, contra. The ſtatute 5 Geo. 2. c. 30. muſt be 
| conſtrued in the ſame manner as others in pari materia, Now 
the 23 Hen. 8. c. 15. and 4 Fac, 1. c. 3. which firſt gave 
coſts to defendants where they gained a verdict, are general in 
their expreſſions, and make no exception of the caſe of execu- 
tors and adminiſtrators ; and yet it has been uniformly holden 
that thoſe ſtatutes do not extend to executors and adminiſtrators. 
Cro. Eliz. 69. Forde v. Rolls, Id. 503. Fetherſtone v. Ally- 
bone, Cro. Fac. 229. Haywarth v. David. They ſue en auter 
droit, and are preſumed to do the beſt for the eſtate of thoſe 
whom they repreſent; but as they are not ſuppoſed to know 
preciſely the rights of the teſtator or inteſtate, and the extent of 
his contracts, no malicious motives are to be imputed to them in 
bringing an action, and coſts are given in lieu of the amercement 


pro 


— n hed 
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pro falſo clamore: the ſame doctrine is recognized in Bligh v. 
Cope, Barnes 142. (a) 

Le Elanc replicd, that though it was true, that executors and 
adminiſtators were preſumed not to be fully cognizant of the 
rights of the teſtator or inteſtate, and therefore not actuated by 
malicious motives, yet that rule was not applicable to the pre- 
ſent caſe, a commiſſion of bankruptcy being a matter of public 
notoriety, of which the Plaintiffs might have informed them- 
ſelves, and of which they could not be preſumed to be ignorant. 
For the ſame reaſon the authority of Bligh v. Cope was not in 
point, ſince the fact of the Defendant in that caſe being a 
fugitive was not open and notorious. But 

The Court held the Plaintiffs not liable to coſts, being clearly 
of opinion that the ſtat, 5 Geo, 2. c. 30. ought to be conſtrued 
2 23 Hen, 8. c. 15. and 4 Fac. 1. c. 3. 


Rule refuſed. 
(a) Laſt Edition. 


DAWEINS v. RE1D. 


AIL were put in to the action in due time, yet the bail- 

bond was aſſigned and proceeded upon. In conſequence 
of this, a rule was granted to ſhew cauſe why the aſſignment and 
all ſubſequent proceedings ſhould not be ſet aſide. 

Bond, Serj*. ſhewed for cauſe that the Defendant had not 
given notice of bail, which he ſaid was neceſſary. Adair, Serj. 
anſwered, that the Plaintiff was bound to ſearch in the Filazer's 
Book, and that though notice in ſuch caſe was frequently given, 
it was a matter of favor rather than of right: but he allowed that 
if the bail were not put in in due time, then notice mult be 
given, 

The Court were of this opinion, and therefore made the 
Rule abſolute (5). 


) See Ine New. Inflr, Cler. C. B. zd edit. 156. 


ANDREWS v. BLAKE. 


HIS was an action of afumpfit on a bill of exchange, in 
which the Defendant let judgment go by default. In 
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conſequence of which a rule was granted to ſhew cauſe why 
it ſhould not be referred to the prothonotary to aſcertain the 
damages and calculate intereſt on the bill, without a writ ct 
inquiry. Kerby, Serj*, ſhewed cauſe, contending that the Court 
could not diſpenſe with a writ of inquiry in an action of da- 
mages ; and he ſtated the principle to be, that the intervention 
of a jury was neceſſary in all caſes, where the debt really duc 
did not appear upon the face of the declaration. 

Lawrence, Serj*. in ſupport of the rule, relied on the caſe ot 
Raſhleigh v. Salmon (ante 252.) where on a judgment by default 
on a promiſſory note, the ſame reference was made to the pro- 
thonotary as was deſired in the preſent inſtance. The Court 
ſaid, that as it would be the means of ſaving expence to the 
parties, as the amount of the bill appeared on the face of it, and 
the intereft might be exactly calculated,, they thought it right to 


make the | 
Rule abſolute, which was accordingly done (a). 


(a) Vide poſt. 541, Longman v. Fenn. 


TRRALE and Others v. The Biſhop of Lo N DON 
and Others. 


N laſt Hilary term, judgment was given for the Defendant 

on demurrer in guare impedit, and Le Blanc, Serjt. now 
moved, on the part of the Plaintiff, that the prothonotary 
might be reſtrained from taxing coſts to the Defendant ; he ar- 
gued, that as the Plaintiff would not have been intitled to coſts 
if he had ſucceeded, neither was the Defendant, the right 
being mutual. The ſtatute of Gloucefter(b) gave coſts only where 
damages were recoverable at common law, but as there were no 
damages at common law in guare impedit, coſts were not given 
by that ſtatute. So alſo where double or treble damages were 
created, coſts were not increaſed by that ſtatute in the ſame pro- 


portion, unleſs in caſes where ſingle damages might have been 


recovered at common law. 2 %. 289. And though the ſtat, 
Weſtminſter 2 () gave damages in guare impedtt and darrein pre— 
ſentient, yet as thoſe damages did not accrue at common law, the 
ſtat GHhHuceſter did not operate to give coſts in thoſe actions, 21. 
362, Piljold's caſe 10 Co. 116. 4. The only ground then on which 


(5) 6 Ed. 1. c. 1. | (c) 13 Ed. 1. fl. 1. . 
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the Defendant can reſt his claim to coſts, is the 8&g W. 3. c. 11. 
But this ſtatute, though the words of it are general, cannot now 
be conſtrued ſo as to entitle the Defendant to make good his 
claim, againſt the authority of adjudged cafes. In Lomax v. 
The Biſhop of London, Barnes 139. (a) it was holden that the 
Plaintiff in a uare impedit (brought for the ſame advowſon by 
the ſame family as in the preſent caſe) had no right to coſts; and 
the caſe of The King v. Midlam, 3 Burr. 1720, ſhews the right 
to be reciprocal. Formedon is, in this reſpect, in the ſame ſitua- 
tion as guare impedit; (no damages being recoverable in it at com- 
mon law, it does not fall within the ſtatute of Glouce/er,) and in 
Formedon coſts are not allowed, Miller v. Seagrave, Cooke Pratt, 
25. which caſe, being ſubſequent in point of time, and fully 
conſidered, is ſufficient to over-rule the ſhort anonymous note 
in Cooke's Pract. 4. were it is ſaid that the defendant in guare 
impedit ſhall have coſts on demurter. It is alſo of great weight, 
that no inſtance can be produced in the courſe of modern prac- 
tice, where colts have been in fact allowed in this action. 

Bond, Serjt. contra. The Defendant having prevailed in the 
ſuit, and had a writ to the Biſhop, is entitled to the coſts of 
that ſuit. The ſtat. 8 & 9g V. 3. c. 11. is general in its mean- 
ing and expreſſions, and includes guare impedit with other 
actions: by meationing ** demandant and tenant,” it ſeems evi- 
dently deſigned to extend to real as well as perſonal actions. 
With reſpect to Cooke's Pratt. 4. there is no reaſon why the 
anonymous caſe of guare impedit there ſtated, which is expreſsly 
in favour of the preſent Defendant, ſhould be invalidated by 


the ſubſeſequent determination in formedon. 
Car, vult adviſ. 


Lord LoucnBoRouGH. After having taken the conſtruction 
of the ſtat. 8 9 IV. 3. c. 11. and the caſes cited into full con- 
ſideration, we are of opinion that the Defendant is not intitled to 
coſts on the demurrer. Soon after the paſſing that ſtatute, 
namely in the 1oth year of King Milliam, the caſe of Thomas 
v. Lloyd was decided in the King's Bench, which is reported, 
1 Salk. 194. and 1 Lord Raym. 336. (5) in which, on a plea of 
privilege by the Defendant which was holden good on demurrer, 
it was contended that he was intitled to coſts in conſequence of 
the judgment, but the determination of the Court was, that 
colts were only given by the ſtatute where the right was reci- 


(4) Laſt edition, (4) S. C. Comberb, 482, 12 Mod. 195. 
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Where judg- 
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fendant in an 
inferior court 
of record and 
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but before he 
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the Court 
will grant a 
certiorari to 
remove the 


record in order to charge him in execution in the Fleet, by virtue of the ſtat. 19 Gee. 3. c. 70. . 4. 
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procal between Plaintiff and Defendant. In the ſecond-year 
of queen Arne the ſame queſtion came before the Court of 
King's Bench in the caſe of (a) Carland v. Extend on a plea in 
abatement, and coſts were again refuſed, After theſe caſes 


came the anonymous (&) caſe in this Court, where it is ſtated 


that the Defendant was holden to be iatitled to coſts. But in 
the tenth year of George 1, the caſe of Miller v. Seagrave, 
Cooke Prac. 25. underwent repeated argument and conſidera- 
tion, and though one of the judges differed, at firſt, from the 
reſt of the Court, yet it was afterwards ſolemnly reſolved that 
no coſts ſhould be allowed. The conſtruction which was put 
on the ſtatute in that caſe we think the true one, that the coſts 
given by it are confined to caſes where the Plaintiff as well as 


Defendant is intitled to them. 
Rule abſolute, 


(a) 1 Salk. 194. 2 Ld. Raym. 9924 (5) Cooke's Caſe Prad. 4. 


Jon DAN D. COL k. 


UD GME NT being ſigned againſt the Defendant in the 
Court of the Mayor of London, he ſurrendered himſelf to 
the Poultry Compter, on the 19th of May laſt in diſcharge of 
his bail. In the 24th of July aca. /a. iſſued out of that court 
to charge him in execution, but he had been previouſly removed 


by habeas corpus to the Fleet Priſon on the 7th of June. And 


in this term Lawrence, Serjt. obtained a rule to ſhew cauſe, why 
a certiorari ſhould not iſſue to the Mayor's Court to remove the 
record of the judgment into this court, in order to charge the 
Defendant in execution on it in the Fleei, by virtue of far. 
19 Geo. 3. c. 70. , 4. (a) The only doubt was on the con- 


ſtruction 


(a) * Which is as follows... And foraſ- 
much as perſons ſerved with proceſs iſſu- 


ing out of inferior courts, where the debt 


is under ten pounds, may in order to avoid 
execution, remove their perſons and effects 
beyond the limits of the juriſdiction of ſuch 
courts, be it enacted by the authority afore- 
ſaid, that in all caſes where ſinal judgment 
ſhall be obtained in any action, or ſuit, in 
any inferior court of record, it ſhall and may 
be lawful to and for any of his majeſty's 
courts of record at Veſtminſſer, upon affida- 


before a Judge or commiſſioner authoriſed to 


vits made and filed therein of ſuch judgment 
being obtained, and of aili,ent ſearch and 
inquiry having been made after the perſon or 
fer/ons of the Defendant or Defendants, or 
his her or their effects, and of execution hav- 
ing iſſued againſt the perſon or perſons, or 
effects, as the caſe may be, of the Defendant 
or Defendants, and that the per/on or perſons, 
or effects of the Defendant or Defendants, 
are not to be found in the juriſdiction of ſuch 
inferior court, (which affidavit may be made 


3 take 
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ſtruction of the ſtatute, which does not in expreſs terms extend 
to the caſe of a priſoner in actual cuſtody, But the Court 
thought that the caſe was within the equity of the ſtatute, and 


n made the 
Rule abſolute. 


And the Defendant being aſterwards ——_ up was committed 
in execution. 


take affidavits and ſuch ſuperior court) to om the Defendant, or Defendants, until the 
cauſe the record of the faid judgment to be | ſum of twenty ſhillings be paid to him, or 
removed into ſuch ſuperior court, to ue | to levy the ſame out of the effects, according 
aurits of execution thereupon to the ſheriff of | to the nature of the execution, for the ex- 
any county, city, liberty or place, azainft | traordinary coſts of the Plaintiff or Plaintiffs 
the peryon or perſons or ect of the Defendant | in the inferior court, ſubſequent to the ſaid 


er Defendants, in the ſame manner, as upon | judgment, and of the execution in the ſy- 
judgments obtained in the aid courts at We/? 


perior court, over and above the money, for 
minſler; And the Sheriff upon upon airy tb which ſuch execution ſhall be iſſued.“ 
execution Hall, and he is hereby authoriſed to | 


ABBEY v. MARTIN 


HE Defendant being arreſted on a capias ad reſp. gave 

bail in the uſual manner to the ſheriff, but not having 
perfected bail to the action in due time, the bail bond was aſſigned, 
and proceſs iſſued againſt the bail returnable on the /aft return of 
T rinity Term, viz. in three weeks of the Holy Trinity, with 
copies of which, they were duly ſerved. On the 23d of June, 
the laſt day of Trinity Term, a declaration was filed de bene ese 
until an appearance ſhould be entered, and notice given to plead 
within the firſt four days of Michae/mas Term. No appearance 
being entered on the 26th of October following, on that day 
the Plaintiff entered appearances according to the ſtatute, gave 
rules to plead on the firſt day of Michaelmas Term November the 
6th, and on the 1oth of November ſigned judgment for want of 
a plea, * 

In conſequence of this Cockell, Serj. obtained a rule to ſhew 
cauſe why all the proceedings ſhould not be ſet aſide, on the 
ground that no declaration could be filed de bene efſe where the 
writ was returnable on the laſt return of a term, the rule 8 Ges. 
3. exprefling only the firſt, ſecond, and third returns. But 
The Court, after conſulting the ſecondaries, held the proceed- 


ings to be regular, due notice being given to plead in the preſent 
term, Rule diſcharged (a). 


(a) Barnes 342. Fotherby v. Llozd, Impey New Injtr, Cier. C. Z. 199. 201. 
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HOoOo Pp ER v. HARCOURT. 


T HE Defendant in this action (which was for the penalty 
of the ſtatute (a) for expoſing a hare to ſale) having 
gained a verdict at the laſt aſſizes at Hereford, on the motion of 
Marſhall, Serjt. a rule was granted to ſhew cauſe why the Plain- 


tiff's attorney ſhould not inform the Defendant's attorney of the 


place of abode of the Plaintiff, on an affidavit of the Defendant's 
attorney ſtating that the Plaintiff's attorney had declared at the 


aſſizes that thePlaintiff was in very indigent circumſtances, and 


that he (the attorney) was employed by one Major Roberts. 


Watſon, Serjt. ſhewed cauſe by producing an affidavit of the 


Plaintiff's attorney, denying that he was acquainted with the 
place of abode of the Plaintiff, 

The Court were of opinion that the application ought to have 
been made in a more early ſtage of the cauſe, and came too late 


after verdict, an attorney not being obliged to expoſe his client 


to be taken in execution. 


Rule diſcharged (5). 


(a) 5 Ann. c. 14. & wide 28 Geo. 2. c. 12, 126, Shindler v. Roberta. 
8) 1 Stra. 402. Gynn v. Kirby. Barnes 


The End of Micuattmas TB R Au. 
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ARGUED and DETERMINED 


TR THE 


Court of COMMON PLEAS, 


IN 


Hilary Term, 


In the Thirty-firſt Year of the Reign of Georce III. 


Dos on the ſeveral Demiſes of Mar THE ROBERT S 
and Mary his Wife, and of the ſaid Mari HE 
RozgrTs, v. ELIZABETH POLGREAN, 


HIS was an ejectment, brought to recover a leaſehold 

tenement part of an eſtate called Lower Lariggan in 

the pariſh of Maddern in the county of Cornwall, At the 

trial of the cauſe before Mr. Juſtice Heath, at the laſt aſſizes for 

that county, a verdict was found for the Plaintiff, ſubject to the 
opinion of the Court on the following caſe. 

Fohn Honeychurch the elder of higher Lariggan in the pariſh 
of Maddern, being poſſeſſed of the premiſes in queſtion for the 
reſidue of a term of nine hundred and ninety-nine years then un- 
expired, by his will bearing date the 2oth of May 1720, de- 
viſed the ſaid premiſes to truſtees, from and immediately after 
his deceaſe, for and during all the reſt, reſidue, and remainder 
to come and unexpired of the faid term, in truſt for his wife 
Elizabeth Honeychurch for her life, and after her deceaſe, then 
in truſt for his daughter Mary Raves, the wife of William 
Rawles, for her life, and after her deccaſe, then in truſt for his 
grandſon William Rawles, fon of the ſaid William and Mary 


without iſſue, inteſtate, and without having taken out adminiſtration to B his wife. The 
death of 4 went to his adminiftrator, and not to the adminiſtrator of B, 


6 Z 
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Rawles, and the z/ſue if bis body lawfully begotten, and after his 
deceaſe without i que, then in truſt for the 2d. 3d. 4th. 5th. and 
all and every other ſon and ſons by the ſaid William Raules, 


on the body of the ſaid Mary Raw/es lawfully to be begotten, 


ſeverally ſucceſſively and in remainder one after another, as 
they ſhould be in ſeniority of age and priority of birth, &c. and 
for want of ſuch iſſue, then in truſt in like manner for all and 
every the daughter and daughters by the ſaid William Rawles 
on the body of the ſaid Mary Rawles lawfully to be be- 
gotten and their iſſue, Sc. with remainder over. 

Afterwards the ſaid John Honeychurch on the 11th of Augu/? 
1724, by indenture of that date, made between the ſaid John 
Honeychurch of the one part, and Mary Rawles 'widow and 
daughter of the ſaid John Honeychurch of the other part, grant- 
ed and aſſigned unto the ſaid Mary Rawles immediately after the 
death of the ſaid Jobn Honeychurch and Elizateth. Honeychurch, 
his then wife, and not before, all the before mentioned premiſes, 
To hold the ſame unto the faid Mary Raw/es, during her na- 
tural life, with remainder to her ſon William Rawles and his 
iſſue lawfully begotten, and in default of iſſue in the ſaid William 
Rawles, then to Eligabeth Rawles now Elizabeth Polgrean (the 


Defendant) daughter of the ſaid Mary Rawles during her na- 


tural life, with remainder over. Jobn Honeychurch afterwards 
died, whereupon the ſaid Mary Rawles his daughter poſſeſſed 


_ herſelf of the premiſes in queſtion, and on the 24th day of 


April 1749, the ſaid Mary Rawles having then ſurvived her 
mother Elizabeth Honeychurch, by indenture of that date aſſign- 
ed and ſet over to her ſon William Rawles, his executors and 
adminiſtrators the ſaid premiſes during the remainder of the ſaid 
term. Afterwards on the 2gth April 1749, by indenture of that 
date, made between the ſaid William Rawles of the firſt part, 
Margery Cole widow of the ſecond part, and John Highman of 
the third part, reciting that a marriage had been agreed upon 
between the ſaid William Rawles and Margery Cole, the ſaid 
William Rawles for and in conſideration of natural love and af- 


fection, did give, grant, aſſign, and make over ** unto the ſaid 


« Margery Cole and her heirs immediately after the death of bim 
e the ſaid William Rawles, all the premiſes therein before mentioned, 
« fo hold the ſame unto the ſaid Margery Cole and her heirs to and 
« for her and their own proper uſe jor ever.” The marriage be- 
tween William Rawles and Margery Cole took effect, William 
Rawles ſurvived his wife, and atterwards died without iſſue 
living at the time of his death, inteſtate, and adminiſtration of 


his | 


bil 
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his rights and credits was in due form of law granted to the 
Defendant Elizabeth Polgrean. Mary Roberts the leſſor of the 
Plaintiff the wife of Matthew Roberts, the other leſſor of the 
Plaintiff was the daughter of Margery Cole (afterwards Margery 
Rawles,) by a former huſband, and adminiſtration of all her 
goods, rights, and credits, was granted to the ſaid Mary Roberts. 

Roaze, Sei jt. for the leſſors of the Plaintiff. This queſtion 
ariſes between the ſiſter of William Rawles who was poſſeſſed of 
the term, and the daughter of his wife by a former huſband. 
What the general cquity of the caſe is cannot be doubted. 
Nilliam Rawles being about to marry a widow and to poſſeſs 
himſelf of all her perſonal property, agrees previous to the 
marriage, to ſettle the term on her and her family, as a provi- 
ſion for them after his deceaſe, It was clearly his intention 
that her family ſhould be benefited in preference to his own ; 
which was a fair and reaſonable intention, he having by the 
marriage become poſſeſſed of all his wife's perſonal property. 
The intention then of the parties is in favour of the leſſors of 
the Plaintiff. It is alſo clear that Milliam Rawles had a right to 
make the ſettlement. A term for years given generally, 1s 
given abſolutely. Here the term was given to William Raw- 
les and his iſſue; this was an abſolute diſpoſition of the 
whole. Having therefore exerted this right, and given the 
term to his wife after his death, her intereſt in contemplation 


of law was a mere poſſibility. A legal poſſibility has no exiſt- 
ence till a certain event takes place. It differs from a con- 
tingency, inaſmuch as in the latter an intereſt exiſts, though it 


depends upon ſome future circumitance whether that intereſt 


hall take effect in poſſeſſion. This agrees with the logical diſ- 


tinction between a poſſibility and a contingency; a poſſibility 
being defined to be, that which has no actual exiſtence till a fu- 
ture event ſhall happen; a contingency, that which has a pre- 
{ent exiſtence, but which may or may not happen to take effect. 
Terms for years however long, were in their origin of fo pre- 
carious a nature as to the continuance of the tenure, that in 
contemplation of law if they are granted over by deed after an 
eſtate for life in them, ſuch an expectant intereſt is not a veſted 
right, but a mere poſſibility. 4 Co. 66. 6. Fulwood's caſe, 8 
Co. 9 5. a. Matt. Manning's caſe, 1 Caſ. in Canc. 131 Word 
v. Saunders, Sir William Jones 416 Bery v. Burlace. The 
queſtion then is what right the huſband has over a mere poſſi- 
bility ſettled on the wife? It is clearly to be diſtinguiſhed from 

| 3 I a veſted 
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a veſted intereſt, If a chattel real is veſted in the huſband in 
right of his wife, he may diſpoſe of it during the coverture; he 
ſhall have it if he ſurvive her without taking out adminiſtra- 
tion, becauſe it has once veſted in him. Ploud. 192. Co. Litt. 
46.6. 1 Rol. Abr. 345. H. pl. 8. So if the huſband die before 
the wife, ſhe ſhall not again be poſſeſſed of what ſhe has once 
diſpoſed of ; as if he has leaſed the whole chattel intereſt, the 
rent ſhall go to his executors and not to the wife. He may for. 
feit it. 1 Roll. Abr. 344. G. pl. 2. It may be extended for 
his debt 161d. pl. 3. So outlawry and attainder are gifts in law. 
Co. Litt. 351. a. But if he grant only part of the term and die, 
the wife ſhall have the reſidue, becauſe the huſband who had it 
in her right did not diſpoſe of it. Co. Litt. 46. 6. 1 Roll. 
Abr. 345. G. pl. 10. Perk. 8 34. If ſhe ſurvive and the huſ- 
band has not diſpoſed of it, ſhe ſhall have it again. He cannot 
charge it, Co. Litt. 351. 4. nor can he deviſe it ibid. It is 
clear therefore that the huſband ſhall have a chattel real if he zs 
once poſſeſſed in right of his wife; and his executors ſhall have 
the rent if he once diſpoſes of it. But it is equally clear that if 
it never veſts in bim (which a poſſibility has been ſhewn not to do) 
he acquires no power over it, nor can he diſpoſe of it. He cannot 
aſſign it, Lampet's caſe, 10 Co. 51. a. nor releaſe it, Salk. 326. 
Gage v. Adlon, in which caſe the words of Lord Holt are excced- 
ingly ſtrong. ** Where the wife hath any right or duty which 
« by poſlibility may happen or accrues during the coverture, 
« the huſband may by releaſe diſcharge it, but where the wife 
« hath a right or duty, which by no peſſibility can accrue to ber 
1% during the coverture, tbe huſband cannot releaje it.” If he 
does not diſpoſe of it, it goes to the executor of the wife in caſe 
ſhe ſhould die firſt, and docs not ſurvive to the huſband or his 
repreſentatives. The words cf Lord Code are deciſive of the 
queſtion. * If a leaſe be made to a baron and feme for term 
© of their lives, the remainder to the executors of the ſurvivor - 
* of them, the huſband grants away this term and dieth, this 
*« ſhall not bar the wife, for that the wife Sad but a poſſibility and 
* no intereſt.” Co. Litt. 46. b. and * if a feme ſole be poſſeſſed 
* of a chattel real, and be thereof diſpoſſeſſed, and then taketh 
© huſband, and the wife dieth and the huſband ſurvive, this 
e right is not given to the huſband by the intermarriage, but 
* the executors or adminiſtrators of the wife ſhall have it; % it 7s 
* if the wife bave but a poſſibility. Co. Litt. 351. a. A truſt 


for the wife does not velit in the huſband : he ſhall not have it 
as 


— 
. 


K G 


— 


„ . r . At AT wp. as is r . + 2. 


IN THE THIRTY-FIRST YEAR OF GEORGE III. 


as huſband if he ſurvive the wife. 1 Roll. Ar. 345. pl. 13. 
though he may diſpole of a truſt in equity. 1 Eg. Caf. Abr. 58. 
A right of action or of entry in right of the wife, not exerciſed 
by the huſband in her life-time, docs not ſurvive to him. A poſ- 
ſibility cannot velt in the huſband or in any other perſon, till the 


event takes place on which it depends; he has therefore no 


power over it, prior to that event. Co. Lit. 351. 4. If then 
the huſband has no power over it, if it does not veſt in him, he 
cannot have it in his marital character if he ſurvive, but ought 
to take out adminiſtration. In the preſent caſe, as the huſ- 
band did not take out adminiſtration, the intereſt in the term 
could not go to his repreſentatives, but is veſted in the admini- 
ſtratrix of the wife, the leſſor of the plaintiff. But it may be 
objected that the adminiſtratrix is a mere ttuſtee, and therefore 


ought not to bring the ejectment. But an adminiſtrator has a 
legal intereſt while the adminiſtration remains unimpeached, and 


in a caſe like the preſent (of a married woman who dies before 
her huſband, but to whom he does not take out adminiſtration,) is 
liable to her debts contracted before the coverture, from which 
the huſband is diſcharged unleſs they were ſued for during the 
life-time of the wife. 1 Roll. Abr. 351. G. pl. 2. The 
Court will not preſume that there are no debts, nor create a 
truſt by implication againſt the intent of the parties. That in- 
tent obviouſly was that the family of Margery Cole ſhould be 
benefited rather than that of Milliam Rawles. And it would be 
dangerous to fay, that an adminiſtrator could not maintain an 
ejectment againſt the next of kin without giving an account of 
debts and aſſets. In the caſe of a clear truſt, it is not ſettled that 
a truſtee may not ſupport an ejectment (3). But in the caſe of a 
mere conſtructive truſt (which this is) depending on equitable 
circumſtances, courts of law will leave the law to take its courſe, 
and the parties to apply to equity, if neceſſary, on the ſpecial 
circumſtances of their caſe, 

Lawrence, Serj for the Defendant. There are two points 
in this caſe, either of which is ſufficient to intitle the Defendant : 
the firſt, that ſhe may take in her own right under the former 
deed, the limitation to her not being too 1emote; the ſecond, 
that ſhe may take as adminiſtratrix of her brother William 
Rawles, With reſpect to the firſt point, the limitation is © to 
„ William Rawles and his iſſue lawfully begotten, and in de- 
4 fault of iſſue in the ſaid /Yilliam Rawles, then to Elizabeth 
„% Rawles (the now Defendant) during ber natural life.” Now 


(a) See Doe v. Pott, 2 Dougl. 721. 8vo. and the caſes there cited in a note. 
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the limitation of a term is governed by the ſame rules as an ex- 
ecutory deviſe, If it be on a general indefinite failure of iſſue, 
it is clearly bad; but if the failure of iſſue be confined to the 
compals of one or more lives in being, it is good. Here the 
term is given, on failure of iſſue in Villiam Rawles, to Elizabeth 
Rawles during her natural life ; the failure therefore of iſiue is 
reſtrained to the period of her life. That ſuch a limitation is 
valid, appears from the Duke of Norfo/k's caſe, 3 Caſ. Chan. 


1 P. Wms. 432, Target v. Gaunt. 1b. 534. Hughes v. Sayer. 
Th. 564. Pinbury v. Elzin. Prec. Chanc. 528. Nichols v. 


Skinner. Salk. 225 Lamb v. Archer. As therefore William 


Rawles died without iſſue in the life-time of Elizabeth Rawles, 
(now Polgrean the Defendant,) ſhe was intitled to the term in 
her own right. But, Secondly, ſhe is intitled as adminiſtratrix 


of her brother. It is argued, that this intereſt was but a poſii- 


bility, which did not veſt in the huſband, and of which he could 
not diſpoſe. But in truth it was not a poſſibility, unleſs it can 
be ſuppoſed that he would ſurvive a period of 999 years. That 


ſuch ſort of remainders are conſidered as veſted, appears from 


Hutt. 118. Napper v. Saunders, and Pollexſ. 24. Weale v. Lower, 
in which laſt Lord Hale held that if a feoffment be made to 
e the uſe of A. for gy years, if he ſhall ſo long live, and after his 
« death to the uſe of B. in fee, this ſhall not be contingent, but 
« jt ſhall be preſumed that his life will not exceed 99 years; 
„but otherwiſe it would have been if it had been made but for 
* 21years;" this affords an anſwer to Lampet's cale, 10 Co. 51. a. 
where it is ſtated, that a man made a leaſe to huſband and 
* wife for 21 years, the remainder to the ſurvivor of them for 
& 21 years, and the huſband granted over this term; and it was 
held by Fray Chief Juſtice, and 7ofam curiam, that the grant 
* was void for the uncertainty of the perſon ; for although all 
be chattels real which belong to the wife the huſband may diſ- 
© poſe of, yet in this caſe neither the huſband nor wife has any 
* thing till the ſurvivor.” In whatever light this ſubje& was 
conſidered in the older cafes, the law of executory intereſts is 
now more clearly ſettled, it being holden that they are aſſign- 
able, tranſmiſſible, and deſcendible {a). The Court were of 
opinion that the deed in queſtion, though inaccurately drawn, 
muſt be conſtrued to be a preſent gift to the wife in caſe ſhe 
ſarvived her huſband, to take effect in poſſeſſion on that event. 
The right to the term therefore was in the huſband, and paſſed 
to his repreſentative. 


Judgment for the Defendant. 


(a) Lide ante, 30. Ree v. Jones, allirmedby the Court of J. R. in Error. 3 Term Rep. B. R. 88. 
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MEYER v. RING. 1onday, 
Feb. 7th. 


HE venue was lid in London, and the Plaintiff gained a Where a 
verdict at Guz/dball, at the Sittings in this Term. On . is fuedout 


into a differ- 
the firſt of February colts were taxed on the poſtea, and the next ent county 


8 - ; . „ from that in 
day a ,. Ja. taken out, into Middleſex, inſtead of London, as it „hich the 


ought to have been. In conſequence of this, a rule was granted 
on the 4th of February, to ſhew cauſe why the execution ſhould fuing it af. 


not be ſet aſide, and the goods levied in Midaleſen reſtored to —— 


takes out a 
the Deſendant. On notice of this motion, the Plaintiff's attorney F./a into the 
. p1 oper coun— 
on the ſame day ſued out a f. fa. into Londen, got a return of |, and gets a 
uulla bona entered on the roll, and on the zth of February ob- urn of 


Aua Lora 


tained a rule for the Defendant to ſhew cauſe, why the þ. fa. in order 3 
which had firſt iſſued into Middleſe*x ſhould not be amended, , e 


y fa. which 
l l in i irſt iſſued, 
by inſerting in it the return of ulla bona, and the 7eftatum * 
clauſe (2) will permit 


; : | the firſt writ 
Cockell, Serjt. now {hewed for cavſe againſt the amendment, be mend. 


that the „i. Ya. which the Plaintift had ſued out into London in -" by gr 
erung th 
order to do away the irregularity, was returnable in 15 days return of 


of St. Hilary, January 27, which was five days before that on 45 la bena 


and the 2 a- 
1 » = whruar I. tum clauſe, 
which judgment was figned, viz. February, 3 


But the Court ſaid, that as judgments relate to the firſt day jecend writ 


£65” be returnalle 
of the term, (except in the caſe of bord fide purchaſers for a va- fen bags 


luable conſideration (5),) it was proper to make the * the 
judgment 
Rule abſolute for the amendment. \..* figned ; 
becaule 
judgments relate to the frſtday of the term. 


(a) Jide Inte, New Jur. Cler. C. B. 3d. ed. 453. () Stat. 29 Car. 2. c. 3. . 15. 


5 

y 

8 Lo NS GM AN and Another v. F EN N. IFedneſtoy, 

. g Feb. gth. 

is i ; 

5 AS SUMPSIT on a promiſſory note. [Plea a former judg- where there 

of ment recovered in B. R. Replication nul 7zel record, and — 7% arg 

% iſſue thereon, Judgment by default againſt the Defendant, in a promilſory 
* . note, dhe 

M not producing the record. Court will 

9 On the motion of Marſhall, Serjt. a rule was granted to ſhew —_ " 
. 1 Ie rotho 

2 cauſe, why it ſhould not be referred to one of the Prothonotaries notary to A 


certain the 
camages and coſts without a writ of inquiry. 


7 A2 | to 
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to aſcertain the principal, intereſt, and coſts, due to the Plain- 
tiff, without a writ of inquiry. 

Rooke, Serjt. ſhewed cauſe, arguing that honeh the Court bed 
in ſome caſes a right to make the reference required, yet that 
right ought to be confined to actions of debt, where a ſpecific 
ſum was demanded: that it was the peculiar province of a jury 
to determine the quantum of damages ariling from a breach of 
contract, and the fat whether any, and how much, intereſt 
were due: that the revenue would be greatly injured if the mo— 


tion were allowed, inaſmuch as it tended materially to the dimi- 


nution of the ſtamp acts: that if this practice had prevailed, or 
if the Legiſlature had ſuppoſed it would prevail, when thoſe 
acts were paſſed, proviſions would have been made to meet it; 


but that it Was never conceived that the taxation of coſts, in 


actions on ſimple contracts, would ſuperſede the neceſlity * 


writ of inquiry. 

But the Court ſaid, that as the practice was clear in actions of 
debt (a), there ſeemed to be no good reaſon why it ſhoull not 
alſo prevail in thoſe actions of afſump/it where the demand was 


preciſely aſcertained. In 3 Wiſſ. 62. on a judgment by default in 


treſpaſs, Vilmot Ch. J. had gone ſo far as to hold, that the 
Court might, if they pleaſed, themſelves aſſeſs damages (5). In 
the preſent caſe, if there were any fact which it was neceſſary for 
a jury to determine, it ought to have been ſtated by athdavit. 
But as no ſuch fact appeared, zs the ſum was defined on the f.ce 
of the note, and as the intereſt was capable of exact computa- 
tion by the Prothonotary, it was highly reaſonable to ſave the 
parties the expence of a writ of inquiry, © 

HEATH, J. mentioned 3 Leon. 213. where the Plaintiff in re- 
plevin was nonſuited, it was holden that the Court might aſſeſs 
damages without a writ of inquiry, ** becauſe they are not in 
*« reſpect of any local matter, but accrued to the avowant for 
* the delay in the non-payment of the. rent: contrary, where 
« judgment is given for the Plaintiff, there the Court ſhall not 
* aſſeſs damages, for he ought to recover for the taking of bis 
** cattle, of which the judges cannot take notice, and. the 
% damages may be greater or leſs, according to the value of 


(a) 2 Saund. 136. Holiipp v. Orway. 1 Roll. Abr. 573. Yeiv. 15 2. Geoarvin v. 
(4) On which point ſee Year Books 14 elſbe. 1 Brownl. 214. S. C. and 2 WU". 


3 s the 


e 
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«c them.” — 
L * 
Rule abſolute (a). and Anedler 
> V. I 
(a) In Mallory v. Jennings, Fitzgib, 162, | © certain. It does not follow, becauſe a Fenn, 
there was judgment by default in afſumpfit | ©* writ of inquiry has been awarded, that | 
in C. B. and error being brought, it was | the amount of the demand is ancertain. 
inſiſted upon that there was no writ of“ In actions upon a bill of exchange or 
inquiry, and therefore that damages | promiſſory note, nothing but the inſtrument 
were aſſeſſed by perſons whom the ſheriff | i, 7» bs proved before the jury, the ſum 
had no authority to convene. But the being thereby oſcertained, Though even 
Court of B. R. held that the omiſſion of the | in caſes where there is 20 nece/iry for a 
writ of inquiry was cured by the ſtatute for | «« writ of inquiry, that proceeding is of uſe, 
| the amendment of the law. (4 Aan. c. 16. | ce when the Plaintiff goes for intereſt, which 
J. 2.) In Selen v. Fletcher, Dougl. | « the jury aſſeſſes in the nature of da- 
315. in an action on a policy of inſurance on | mages. By a ſubſequent determination, 
a foreign ſhip, where there was a ſtipulation | Green v. Hearne, 3 Term Rep. B. R. 301. 
that the policy ſhould be ſufficient proof of | it is laid down, that on judgment by default 
intereſt in caſe of a loſs, and judgment by againſt the acceptor of a bill of exchange, 
default, it was holden that on the writ of | on executing a writ of inquiry, the 810 need 
inquiry, the Defendant's ſubſcription was | net le proved, and that the only reaſon for 
the only thing neceſſary to be proved, There | producing it is to ſee whether any part of it 
Buller, J. obſerved that“ writs of inquiry | has been paid: which agrees with 2 Stra. 
were often ſued out where they were not | 1145. Bevis v. Lindſed. See allo Raſb- 
« aeceſ/ary, as for inſtance, in actions of co- | /eigh v. Salmon, ante 252. and Avare us v. 
« venant for the non-payment of 4 n Slade, ante 5 29. 
The KI xo on the Proſecution of Box p, Eſquire, v. Friday, 
. LEICA, 
BaKER and NEWMuAN, Eſquires, late Sheriff of 
M1DDLESEX, 
i 
HE proceedings in this caſe were as follow. — On Az. it 
. . . ſued h 
the 14th of May 1790 a fieri facias was delivered ſheriff at 3 
to the ſheriff of Midaleſex on a judgment confeſſed on a rar 3 
againſt B. 
warrant of attorney by one Purcell to one Anne Dempſey en the next 
for 200/. and upwards, by virtue of which the whole of Pur- de, another 
k ; fi. fa. iſſued 
cell's effects were taken in execution. On the 15th of the 8 — 
. . . . againſt B. 
_ fame month another . Ja. was delivered to the ſheriff, on 2 . mg 


made under 
the firſt writ, but notice was given to the Sheriff by C. not to pay over the money to 4. on the 


ground that the judgment obtained by him was fraudulent. The Sheriff notwithſtanding paid the 
money over to 4. and the officer filed the ſecond writ with a return of z»//a bena in the King's 
Bench treaſury, inſtead of the office of the Cu/tos Previum of this court. On this, an attachment 
iſſued againſt the Sheriff for not returning that writ, to which attachment (after moving the court to diſ- 
charge it, on the ground that the writ in queſtion was filed in the wrong place &y mere miſtake of the 
Mer, and that the miſtake was corrected immediately on notice of the attachment, by filing it in the 
proper office, but with which motion the Court refuled to comply chiefly on account of Atrong circumſtances 
of fraud reſpecting the execution at the ſuit of 4.) the Sheriff pt in bail, and was afterwards examined 
vn interrogatories. The protaonotary, to whom the examination was referred, having reported that nei- 
ther the contempt of the court, nor the imputation of fraud appeared to him to be done away, the Court 


erdered the Sheriff immediately to pay the whole debt and ces due to C. together with the coſts of ail the 
#/plications, | 


7B a judge 
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a judgment confeſſed on a warrant of attorney by the ſame 
Purcell to Bond the proſecutor, for 141/. 8s. and upwards 


which laſt warrant was given for a bond fide debt by Purcell to 


Bond and long before that which Purcell gave to Anne Dempſey, 
though judgment on the latter was firſt entered up. On the 
27th of May notice was given by Bond to the ſheriff not to pay 
over the money which might be levied under the firſt execution, 
ſtating that the judgment obtained by Demp/ey was voluntary, 
confeſſed without any conſideration, and merely for the purpoſe 
of preventing the effect of the judgment confeſſed to Bond. 
Notwithſtanding this notice, the ſheriff's officer paid over the 


money to Dempſey, and the ſheriff being ruled to return the 


ſecond f. fa. the officer filed it with a return of nulla bona in the 
King's Bench Treaſury, inſtead of the office of the Cuftos Brevium 

of this court. In conſequence of this, an attachment of con- | 
tempt iſſued againſt the ſheriff. Immediately on notice of the 
attachment, the officer filed the writ and return in the office of 
the Cuſtos Brevium, and offered to pay the coſts of the attach- 
ment, which the Plaintiff's attorney refuſed to accept. Latein 
Trinity Term a rule was obtained on the part of the ſheriff to 
ſhew cauſe, why the attachment ſhould not be ſet aſide on pay- 
ment of coſts, upon an affidavit ſtating that the writ and return 
were filed in the wrong office by mere miſtake. On ſhewing cauſe 


the laſt day of Trinity Term, ftrong circumſtances of fraud were 


diſcloſed relating*to the firſt execution at the ſuit of Dempſey. 
upon which the rule was diſcharged with coſts. In the enfuing 
vacation the ſheriff obtained Lord Loughborough's order to lay 


the execution of the attachment until the ſecond day of Mi- 


chaelmas Term, the object of which was to give the ſheriff an 
opportunity of anſwering the allegations of fraud. On the firſt 
day of Micbaelmas term a motion was again made to {et aſide 
the attachment, on affidavits of the ſheriff's officer deny ing any 
knowledge of fraud, and ſtating, as before, that the writ and 
return were filed in the wrong office by mere miſtake; but to 
this motion the Court again refuſed to conſent, the affidavits 
of the officer not being ſatisfactory. Upon this, the ſheriff 


obtained a rule that the attachment ſhould remain in the office 


one week longer unexecuted, and on the 1oth of January 
put in bail to the attachment, who on the 13th, on the uſual 
affidavit of the ſervice of notice, juſtified themſclves in court. 
In the following vacation, interrogatories were exhibited to 
the ſheriff, which, together with the anſwers, were'referred to 
„ | the 
2 : 
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the prothonotary, in order for him to make his report. Ac- 


_ cordingly, in this term, on the 10th of February, Mr. Protbono- 


tary Mainwaring reported to the Court, that the High Sheriff 
had in their anſwers (as of courſe) denied all knowledge of the 
circumſtances ſtated in the interrogatories, and upon due exa- 
mination nothing appeared to him to leſſen the imputation of 
fraud upon the execution ſued out by Demp/ey, or to clear the 
contempt of which the othcer had been guilty in not making a 
proper return of the writ. | 
Adair, Serj:. then moved, that the ſheriff who were both 
in court, ſhould be committed to the Fleet Priſon, till the debt 
and coſts recovered on the fecond judgment by the Plaintiff 
Bond, together with the coſts of all the applications ſhould be 
paid by them. In anſwer to this, Bond, Serj*, contended, that 


the Court had no power to impriſon the ſheriff in ſuch a caſe 


as this, that the regular method of proceeding was to amerce 


them for the contempt, that the amercement ſhould be eſtreated 


into the Exchequer, and then the Plaintiff ought to apply to 
the Crown for ſatis faction of his debt out of the amercement ; 
to eſtabliſh which propoſitions he cited ZLaycoct's caſe, Latch. 
187. Dalton Office of Sheriff 176, and Woodgate v. Knatchbull, 
2 Term Rep. B. R. 148. (a) and to ſhew that the Court ought 
not to impoſe a fine on the ſheriff, to the whole amount of the 
debt, but aſcertain by the intervention of a jury what were 
the actual damages ſuſtained, he mentioned the opinion of 
Buller, J. thrown out in Doug. 464. (5) Rex v. Adderley. 

The Court ſaid, that if the practice now the ſubject of com- 
plaint, were to prevail, there would be numberleſs opportunities 
afforded to fraud and collufion, and perſons who had recovered 
a juſt debt would be, in great meaſure, in the power of ſherilt's 
officers. It would be abſurd to drive the Plaintiff to the cir- 
cuitous mode. of application to the Crown for relief, after an 
eſtreat into the Exchequer, when they were themſelves fully 
competent to afford him ſatisfaction. However they would 
permit the matter to ſtand over to the next day, in order to ſee 
if any thing further could be alleged to do away the ſuſpicion of 
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fraud in the execution at the ſuit of Dempſey. On the next day 


February 10th, no attempt was made to prove the validity of 
the judgment and execution obtained by Dempſey, but Bong, 
Serjt. propofed that the Plaintiff ſhould bring an action for a 
falſe return, the ſheriff pay all the coſts of the applications, 


(a) See allo Salt. 5 4. Eyres v. Smith. (5) zd Edit. 1790. Svo. 
and 


SEX, 


FS 


( 


% 
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1791. and in the mean time the attachment ſtand as a ſecurity, But 
the Court refuſed to conſent to this, and ordered that the 
Rex ſheriff ſhould immediately, without further delay, pay the whl: 
The Sheriff debt and cofts due to the Plaintiff Bond, together with the coſts of 
oy rok. all the applications (a), there was no hardſhip, it was ſaid, on 
the ſheriff themſelves in this, as they were indemnified, With 
reſpect to the queſtion of impriſonment, the Court ſaid in gene- 
ral, there could be no doubt of their power to commit for a 

contempt. | | | | 
Upon hearing this, the ſheriff thought proper to comply with 
the terms preſcribed, and accordingly ſoon after paid the whole 

debt and coſts, and the colts of all the applications. | 


(a) The rule for this purpoſe was drawn | ** thonotary, or in default thereof a freſh at- 
up on the ſame day in the following words, | ©*,tachment to iſſue againſt the late Sheriff, 
„Let the Sheriff pay this day the debt and | ©* and their recognizance of bail to be 
« all the Plaintiff's colts in the cauſe and in | eſtreated.“ 

« this proſecution, to be taxed by the pro- 


By the Court, 


Friday, © BALUs gui tam v. ATwoop, Clerk. 
Feb. 11th. 


1 Declaration having been delivered in this action of 
of debt for 


ee, a debt on the ſtatute 21 Hen. 8. c. 13. (a) for non- 
on 21 Hen. 8. reſidence, Adair, Serj*. obtained a rule to ſhew cauſe why 


all the proceedings ſhould not be ſet aſide, on the ground, that 


fiat that N F 

the offence upon ſearching in the office no affidavit appeared to be filed that 
t- . . . . . 

ted in the the offence was committed in the county where, and within 

countywhere, à year before, the ad ion was brought; which he contended was 

and a year - F . . . 

before, the made neceſſary in actions of this kind by fat. 21 Fac. 1. c. 4. 


+. 

2 — Le Blanc Serj. ſhewed cauſe, arguing that the far. 21 Fac. 1. 

Fac. l. e. 4. c. 4+ could pot poſſibly be applied to this caſe, becauſe by 

CE 21 Hen. 8. c. 13. J 26. the penalty for non-reſidence was to be 

ble to ſuch recovered in the King's i. e. the ſuperior courts, The authority 

vs of Leigh qui tam v. Kent, 3 Term Rep. B. R. 362, was directly 
in point; and deciſive of the queſtion, there the court of King's 
Bench over-ruled a former caſe of bite qui tam v. Boot(b), and 
held that no ſuch affidavit was neceſſary : this indeed was after 
verdict, but the court of B. R. laid it down as a general propo- 


fition, that the far. 21 Jac. 1. c. 4. was not applicable to thoſe 


Is (5) 2 Term Rep. B. R. 274. 
ſtatutes 


IN THE THIRTY-FIRST YEAR OF GEORGE III. 


ſtatutes on which penal actions were to be brought in the ſu- 
perior courts, 


The Court were clearly of this opinion, and 
Diſcharged the rule. 


— 


RU DPD ER v. PRICE One, &c. 


HIS was an action of debt on a promiflory note payable 
by inſtallments, brought in a former term by the 
payee againſt an attorney the maker, by bill of privilege. The 
firſt count, on which the queſtion before the Court aroſe, after 
ſtating the debt to be 452/. 10 5. which the Defendant owed to 


and unjuſtly detained from the Plaintiff, went on“ For that 


« whereas the ſaid Stephen on the zoth day of March in the year 
* of our Lord 1790, to wit, at Weſtminſter in the county afore- 
« ſaid, made his certain note in writing, commonly called a pro- 
% mifſory note, his own proper hand and name being thereto ſub- 
« ſcribed, bearing date the day and year aforeſaid, and then and 


there delivered the ſaid note to the ſaid Richard, by which 


« ſaid note the ſaid Stephen promiſed to pay to the ſaid Richard 
e by the name of Mr. Richard Rudder or order, fifty two pounds 
* ten ſhillings for value received by him the ſaid Stephen, the 
« ſame to be paid in manner following, (that is to ſay,) twenty 
% pounds on the firſt day of July then next, twenty pounds on 
the firſt day of October then next, and twelve pounds ten ſhillings 
*« on the firſt day of Fanuary next, by reaſon whereof, and by 
* force of the ſtatute in ſuch caſe made and provided, the ſaid 
« Stephen became liable to pay to the ſaid Richard the ſaid ſum 
* of money in the ſaid note ſpecified, according to the tenor and 
te effect of the ſaid note, whereby an action hath accrued to 
s the ſaid Richard to demand and have of and from the ſaid 
« Stephen the ſaid ſum of money in the ſaid note mentioned; 

* parcel of the ſaid ſum of four hundred and fifty two pounds 
* ten ſhillings above demanded, &c.” There were alſo the com- 
„ mon money counts for the reſidue of the ſum of * 4. 105: 

above demanded. 

Special demurrer to the firſt count, the an of which were; 
That in and by the ſaid firſt count of the ſaid declaration it 
appears that the ſaid ſum of 52 J. 10 5. in the faid notes 
mentioned is not yet due or payable, nor can the ſame be ſued 


« for by the ſaid Ricbard Rudder till after the firſt day of Januar, ; 
- 0 1 
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An action of 
debt will not 
lie on a pro- 
miſſory note 
payable by 
inſtallments, 
till the laſt 
day of pay- 
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* in the year of our Lord 1791, and alſo for that no cauſe of 
ce action whatſoever is in the ſaid firſt count of the ſaid declara- 
*« tion ſtated or alledged againſt the ſaid Stephen, &c.” To the 
other counts the Defendant pleaded il debet, on which iſſue 
was joined. | 

In Michaelmas Term, in ſupport of the demurrer, Lawrence, 
Serjt. contended that the law was clearly ſettled, that an action 
of debt could not be maintained on a contract to pay money by 


inſtallments on different days, before the laſt day was expired, 


whether the contract were ſimple or by ſpecialty. For which 
he cited the following authorities. Fitz. N. B. 304 (a). Co. 
Litt. 47. 6. & 292. 6. 4 Co. 94. 6. Slade s caſe, Cro. Eliz. 
807. Cro. Car. 241. Owen 42. And though in 1 Vilſ. 80, 
Coates v. Heuit, an action of debt on a bond conditioned for the 
payment of money by inſtallments was holden to lie before the 
laſt day, yet the Court in that caſe ſaid, there was a difference 
between debt on ſuch a deed, and an action on a contract for 
paying ſeveral ſums at ſeveral times.“ 

Marſhall, Serj*. contrs. The objection made to this declara- 
tion may be divided into three parts: 1ſt. That no action will 
lie on the note before the laſt day be paſt. 2d. That if any 
action will lie before that day it muſt be aſſumpſit and not debt. 
3d. Suppoſing debt will lie, the Plaintiff ought to have declared 
only for the inſtallments actually due. With reſpect to the firſt 
objection, it is ſaid in Co. Litt. 292. 6. If a man be bound 
«4 jn a bond or contract to another, to pay 100 J. at five ſeveral 
« days, he ſhall not have an action before the laſt day be paſt.” 
This is only applicable to deeds under ſeal and thoſe ſingle 
bonds, for where there is a penalty, the condition is broken by 
failure of payment on either of the days, and debt will lie before 
the laſt day be paſt. Buller N. P. 168. * Bat (ſays Lord 
4 Coke) if a man be bound in a recognizance to pay 100 J. at 


% five ſeveral days, preſently after the firſt day of payment he 


« ſhall have execution for that ſum, and ſhall not tarry till the 
< laſt day be paſt, for it is in the nature of ſeveral judgments.” 
« So it is of a covenant or promiſe; after the fitſt default an 
« aQion of covenant, or an action on the caſe doth lie, for they 
„are ſeveral in their nature.” In Coates v. Hewit, the obligee 
ſued on a bond payable by inſtallments before the laſt day was 
paſt, and recovered : and this was long ſince the ſtat. 4 & 5 Anne 
(5), which relieves the Defendant from the penalty on bring- 


(% 40 Edition. (5) C. 16. /. 13 
ing 
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ing the principal, intereſt, and coſts into court, yet the Defend- 
ant was obliged to pay the whole debt. In Beckwith v. Not, 
Cro. Fac. 504. Aſunipſit on a promiſe to pay a debt by inſtall- 
ments was holden well to lie before the laſt day, and for the 
whole debt. In Aſhford v. Hand, Andr. 370. Afumpſit was 
brought by the indorſee for a note of hand payable by inſtall- 
ments, and the Plaintiff counted only for ſuch ſums as were 
due: It was objected iſt, that the action could not be main- 
tained till all the days were paſt, the contract being for an en- 
tire ſum, though to be paid at different times; 2dly. That the 
Plaintiff ought to have declared for the whole ſum: But the 
Court held that the Plaintiff might bring an action to recover 
damages for every default, and that he was not cbliged to declare 
for the whole ſum. 

With reſpect to the ſecond objection, that if any action will 
lie, it muſt be aſumpſit and not debt; it is indeed laid down in 
Cro. Eliz. 807. Taylor v. Foſter, Cro. Car. 241. Milles v. 
Milles, that though aſſumpfit will lie before the laſt day, yet debt 
will not, becauſe the contract is entire, yet this reaſon (which 
is alſo ſtated, Owen 42. Hunt's caſe) is founded on the ſuppo- 
ſition that in debt the Plaintiff muſt recover the preciſe ſum de- 
manded, and no more or leſs. But as it is now clearly ſettled 
that in debt the Plaintiff may recover the .ſum juſtly due, though 
it be leſs than the ſum demanded, the reaſon of the diſtinction 
between debt and af/ump/it, has ceaſed, As to the third ob- 
jection, that, ſuppoſing debt will lie, the Plaintiff ought only 
to have declared for the inſtallments really due ; the declaration 
ſets forth the note, and ſtates that the Defendant became liable 
to pay him the ſum ſpecified according fo the tenor and effect of 
the ſaid note, and concludes that the Defendant has not paid the 
ſum demanded or any part thereof. It appears therefore that 
the Plaintiff declares for no more than he is by law intitled to re- 
cover according to the tenor and effect of the note. If he be in- 
titled to the whole, it is demanded ; if only to the inſtallments 
due, no more can be recovered. But ſuppoſing the declaration 
not to be correctly right, and that it ought to have ſhewn that 
two inſtallments were due, and demanded them ; yet as this is a 
mere defect of form, it cannot be taken advantage of but upon 
ſpecial demurrer. The Defendant ought to have ſhewn that the 
Plaintiff had demanded the whole debt, whereas he had only a 
right to demand the amount of the two inſtallments due at the 


commencement of the action. Now though the firſt cauſe of 
4 | demurrer 
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demurrer is ſpecial, yet it ſtates no more than this ** that the 
ſum of 52/7. 105. is not yet due or payable, nor can be ſued for 
till after the 1ſt of January 1791.” As to the ſecond cauſe of 
demurrer, it amounts to a general demurrer. 
Cur. vult . 

On this day the opinion of the Court was thus delivered by 

Lord Lou HBOROUGH. I take it, that at the time when 
Slade s caſe was decided, an action of debt could not be brought 
on a debt due by inſtallments, till all the days of payment 
were paſt, But this was certainly not on the ground that the 
Plaintiff could not recover leſs than the amount of the ſum de- 
manded: for though long before that time the demand in an 
action of debt muſt have been for a thing certain in its na- 
ture (a), yet it was by no means neceſſary that the amount ſhould 
be ſet out ſo preciſely that leſs could not be recovered. In 
antient times it was the common action for goods ſold and de- 
livered, and for work and labour done, in which caſes, though 
the ſum to be recovered is to be aſcertained by a jury, and is 
given in the form of damages, ſtill the demand is for a thing 
of a certain nature. The opinion indeed, which was errone- 
ouſly entertained, that in an action of debt on a ſimple contract 
the whole ſum muſt be proved, has been ſome time fince cor- 
rected. The idea that an action of debt could not be brought 
till all the days of payment were paſt, was founded on a good 
ground of law, that for one conttact there ſhould be but one 
action; and as a contract to pay a certain ſum on ſeveral days 
of payment was conſidered as one contract, it followed that no 
action could be brought till all the days of payment were elapſed. 
The conſtruction perhaps has been too literal, for between a 
contract to pay five ſums of 20 J. on five different days, and a 
contract to pay 1001. by five ſums of 20 J. on different days, 
the diſtinction is merely verbal and conſiſts in form: the ſub- 
ſtantial meaning is the ſame in each. This conſtruction how- 
ever has long prevailed. The objection indeed, is only to the 
conſtruction, not to the rule of law which is evidently a juſt one 
if the contract be really entire, as todo a ſeries of acts under a cer- 
tain penalty. The hiſtory of the act ion of aſſump/ir givenby Lord 
Coke in the ſecond reſolution in Sade's caſe is incorrect: the cafes 
which he there cites ſhew that the manner in which that, 

(a) In Walker v. Witter, Doug!. 6. Lord | ©* not aſcertained at the time of the action 


Mansfield ſays Debt may be brought for | © brought,” 
«© a ſum capab.e of being aſcertained, though 


ation 
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ation was brought prior to S/ade's caſe, was by ſtating, not 2 
general indebitatus aſſumpſit for it was not brought merely on 
a promiſe, but a ſpecial damage for a non-feaſance by which a 
ſpecial action on the caſe aroſe to the Plaintiff (a4). Thus 
in the caſe of Norwood v. Read, Plowd. 180. particularly re- 
ferred to in Slade's caſe, which was on a contract to deliver 
corn at ſeveral times and at a ſtated price, the Plaintiff de- 
clared that by the non-performance of that engagement at 
a particular time he had ſuſtained this ſpecial damage, namely, 
that relying on the engagement of the Defendant to deliver 
him the corn he had contracted with 4. and B. to deliver 
to them particular quantities out of the quantity of corn which 
he was to receive, and was greatly injured in his credit by 
not being able to make good that contract with them. S/ad:'s 
caſe appears to me to be the firſt where general damages for 
the non-performance of a contract were laid as the cauſe of 
ation. But not long after, the action of aſ/ump/fr was brought 
following the courſe in which the Court had ſupported the 


action in S/ade's caſe, and declaring generally without ſtat- 


ing any ſpecial damage. The Plaintiff was permitted to re- 
cover in aſſumpſit, yet he was obliged to demand the whole 
damages for the whole contract: and it ſeems to have been elear- 
ly underſtood by Lord Coke when he was reporting Slade 's caſe, 
that this was the law with reſpe& to the action of afſump/ir, 
for he ſtates in the fourth reſolution in that caſe that a recovery 


(a) Accordingly in the caſe 20 Hen. 7. 9. 
as cited by Fitz- James, Dyer 22. 5. the ac- 
tion was brought for the ſpecial damage on 
account of the non-performance of the con- 
tract to deliver corn to the Plaintiff, by 
which he was obliged to buy other corn at 
a higher price. So Tatam's caſe 27 Hen. 8. 
24 & 25, was on a collateral undertaking 
to pay the debt of another, if the Plaintiff 
in the original action would diſcharge him 
from execution ; it was there holden that 
debt would not lie, for the Defendant had 
not guid pro quo, but caſe, or covenant if 
there had been a ſpecialty. In 20 Hen. 7, 8. 
the action was caſe on a converſion by 
the vendee againſt the vendor who had not 
delivered a quantity of malt, and three juſ- 


tices held againſt the opinion of Frowicke, 
that caſe would not he, but that it ſhould 
have been debt. The caſe 21 Her. 6. 55. 
was treſpaſs on the caſe for not delivering 
two pipes of wine fold by the Defendant to 
the Plaintiff; there a diſcourſe was holden 
in what caſes treſpaſs on the caſe would lie, 
but no deciſion took place the parties having 
compromiſed their ſuit. Thus too 12 Eg.4. 
13. was an action on the caſe againſt a 
bailee for uſing and ſpoiling goods ; and in 
the ſame page there is a ſimilar action for 
ſo negligently keeping a horſe, kept for a 
certain reward, that it died, So likewiſe 
13 Hen, 7. 26. was an action on the caſe for 
ſtopping a water-courſe, 
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in aſſumpfit would be a bar to an action of debt on the ſame 
contract; the neceſlary reſult of which is, that in an action of 
aſſumpſit brought after the firſt default the Plaintiff was obliged 
to go for damages for non- performance of the whole contract. 
Accordingly in Beckwith v. Nott, Cro. Fac. 504. the action 
was brought on a promiſe to pay four pounds by five ſhil- 
lings a month, and after a default of four months the 
whole four pounds were given to the . Plaintiff in damages. 
In reading the report of that caſe, the ſingularity of per- 
mitting the Plaintiff to recover the whole ſum, when only 
four months were in arrear, is very ſtriking; but the Court held 
that the jury had a right to give, if they thought fit, the whole 
damages for the non-performance of the contract: and the Re- 
porter adds as a note of his own, “ that where a man brings 
«* ſuch an action for breach of an ſumpſit upon the firſt day, it is 
« beſt to count of damages for the entire debt, for he cannot have 
% new action. So in a caſein 9 Car. 1. Peck v. Ambler in 
the margin of Dyer 113 Berkley held, that if an action of 
aſſumſſit be brought on the firſt default, the Plaintiff ſhould 
recover damages for the whole time, and ſhould never have ano- 
ther action for another default; for the contract was determined, 
et tranſit in rem judicatam by the firſt action. This ſeems to have 
been underſtood to be the law till the caſe of Cooke v. Whorwood, 
2 Saund. 164, where the Court determined, that in af/um//it to 
perform an award, whereby the Defendant was awarded to pay 
the Plaintiff ſeveral ſums of money at ſeveral times, the action 
might be brought for ſuch ſum only as was due at the time 
when the action was brought, and that the plaintiff ſhould re- 
cover damages accordingly, and have a new action as the other 
ſums became due, foties guories, Antecedent to that time, the 
diſtinction between an action of aſſump/it and an action of debt 
with regard to money payable by inſtallments, reſted on this, 
that the action of debt would not lie at all, till after the expira- 
tion of all the times of payment, but the action of afump- 
fit might be brought on the firſt default; but then that one 


action exhauſted the whole contract, and the Plaintiff was to 


recover damages for the whole, as he could not have a freſh 
action. It ſeems from the fifth reſolution in S/age's caſe, that 


the action of 2//umpfit was conſidered as being more adyantage- 
3 | ous 
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ous than the action of debt, becauſe it might be brought after 
the firſt default, and there is ſomething in Lord Coke's reaſoning 
in that part of the caſe which would lead one to ſuppoſe, what 
he certainly could not mean, that he thought the action might 
be repeated. The two authorities which he there cites, viz. 
Dyer 113 Peckv. Redman, and Bro. Abr. tit. Action on the Caſe, 
F1. 108, by no means confirm the poſition that ut would 
lie after the ficſt default of payment, for that default: the note in 
Broke is, that in Trinity Term in the fifth of Queen Mary it was 
agreed in the Common Pleas, that if a man undertake to pay 
20 l. annually for the marriage of his daughter, for four years, 
* and fail in the payment of two years, the Plaintiff might have 
an action of aſumpſit for the non-payment of the annuity 
for two years, although the other two years were not come.” 
But this note 1s evideatly an interpolation, for it appears from 
Dyer 163. 6. that Broke died upon the circuit in the vacation 
between Eaſler and Trinity Terms in the 4th and 5th of Pyilip 
S Mary: and beſides this, the determination was directly the 
contrary ; for the caſe to which the note refers, was Jeſcelin v. 
Shelton reported 3 Leon. pl. 11, Moore 13, Bendloe in Keilway 
209, and was this, A/ump/it was brought on an agreement by 
the Defendant to pay to the Plaintiff 400 marks in ſeven years 
by annual portions, in conſideration of the marriage of the 
Plaintiff's ſon with the Defendant's daughter, and after verdict 
the judgment was arreſted becauſe the whole ſeven years were 
not expired, one cf them being to come when the action was 
brought.“ The other caſe cited by Lord Coke of Peck v. 
Redman, Dyer 113, was of an agreement by the Defendant to 
deliver to the Plaintiff twenty quarters of barley every year 
during their lives, for which the Plaintiff was to pay four 
ſhillings for each quarter, and the breach of the agreement was 
that the Defendant had failed in the delivering of cleven quar- 
ters for three years, by which the Plaintiff (the ſpecial damage 
being ſimilar to that ſtated in the caſe which I mentioned from 


Plowden) was injured in his credit, and the profit he would 


otherwiſe have made, to the value of $0/.;: but it would have 
been a very ſingular thing if the rule of conſtruction which was 
laid down in actions of debt, had been applied to ſuch a con- 
tract as this, the proof of which, in all the terms of it, was 
not complete as long as both the parties were alive. The 
jury gave damages for three years, and the queſtion was whe- 
ther theſe damages were for the whole contract or not: Dyer 
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ſtates that three judges were of opinion that this recovery was 
a diſcharge of the whole contract, but that the other three held 
(which ſeems much more reaſonable) that it was not: however 
as the Court was divided, no determination was given, and the 
caſe ends with ideo guære. In the older caſes, it is admitted, 
that an action of debt could not be brought for the payment of 
money due by inſtallments till all the days were paſt: the mean- 
ing of this was that 20 action would lie. The inconvenience of 
this rule put the judges upon a method of getting rid of the 
ſuppoſed difficulty, by having recourſe to the action of af/ump- 
fit, which, where the aſſumpſit proceeds in demand of money, 
is in truth and ſubſtance, and ſo taken to be in ſome of the 
caſes, a more ſpecial action of debt; for where the demand is 
for the payment of a ſum of money, it is a technical fiction to 
call the ſum recovered damages : it is the ſpecific debt, and 
the jury give the ſpecific thing demanded. In Owen 42. (a) the 
inconvenience of the rule which the Chief Juſtice Anger/on was 
about to proceed upon, though the determination was contrary 


to his opinion, is ſo very obvious, that I mention it as a ſtriking - 


inſtance of the miſchicf which would have ariſen, if a method 
had not been found out to remedy it. It was an action 
on the caſe on an agreement in conſideration that the Plaintiff 
would permit the Defendant to occupy certain lands for five 
years, to pay 20 J. a-year by equal half-yearly payments of 1c/. 
after a year and a half were expired the action was brought for 
the rent then in arrear, and Anderſon was of opinion that the 
Plaintiff could recover no rent till the five years were elapſed, 
but the other judges were of a different opinion. In the caſes 
in Cro. Eliz. 807, Cro. Fac. 504, and Cro. Car. 241, aſſumpjit 
was brought for money due by inſtallments, and ſo attentive 
were the Court to the rule at that time, that the Plaintiff in the 


two latter caſes recovered in damages the whole ſum, including 


a payment not due, and the Court ſupported the recovery, and 
gave judgment for him, ſaying inone of the caſes (5), (where the 
ſum to be paid was 20 J, viz. 10/ in one year, and 1o/ in 
another, and the whole 20 / given as damages for the non-pay- 
ment of the firſt 10 J,) that they would intend that the damages 
of 20l, were given only for the firſt 10 J. There is ſo little 
reaſon in this that there is ſome difficulty to follow it ; but the 
foundation of the opinion fails, when it is admitted that the 
ſum really due may be recovered notwithſtanding more is 
demanded than can be made good in evidence. I cannot indeed 


(a) Hunt's caſe, () Milles v. Milles, Cro. Car. 241. : 
deviſe 
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deviſe a ſubſtantial reaſon why a promiſe to pay money not 
performed, does not become a debt, and why it ſhould not be 
recoverable, eo nomine, as a debt. But the authorities are too 
ſtrong to be reſiſted. Though the law has been altered with 
reſpect to actions of aſ/ump/it, no alteration has taken place as to 
actions of debt. The note in queſtion is for the payment of a 
ſum certain at different times, muſt be conſidered as a debt for 
the amount of that ſum, and being ſo conſidered, no action of 
debt can be maintained upon it till all the days of payment be 
paſt. | | 
| Judgment for the Defendant. 
Afterwards the Plaintiff had leave to amend. 


TayLoR v. Colt and Another in Error. 


(In the Exchequer Chamber. See 3 Term Rep. B. R. 292.) 


N this act ion of treſpaſs, the firſt count of the declaration 
ſtated that the Defendants with force and arms broke and 
entered a certain houſe of the Plaintiff called the King's Theatre 
or Opera Houſe, and expelled, put out, and amoved him from the 
occupation, poſſeſſion, and enjoyment of the ſame, and kept and 
continued him ſo expelled, &c. by means of which the Plaintiff 
was prevented from performing Operas, &c. and was deprived of 
the ſervice of the ſeveral performers, Fc. with other circumſtances 
of ſpecial damage. The ſecond count was, that the Defendants with 
force and arms expelled, put out, and amoved the Plaintiff from the 
poſſeſſion and occupation of a certain other houſe of the ſaid Plain- 
tiff called the King's Theatre or Opera Houle, Fc. ſtating ſpecial 
damage, but not ſo particularly as in the firſt count. The De- 
fendant pleaded. 1ſt. The general iſſue not guilty. 2d. A 
juſtification of the breaking and entering in the firſt count, as 


_ ſheriff of Middleſex under a fi. fa. at the ſuit of one Foſeph Hay- 


ling. 3d. A juſtification of the expulſion in the ſecond count 
under a fi. fa. at the ſuit of R. B. Sheridan, Eſq; that the 
Plaintiff at the time of the execution of the writ, was poſſeſſed of 
a certain intereſt in the reſidue of a certain term of years then to 
come and unexpired in the ſaid houſe, &c. that by virtue of the 
ſaid writ the Defendant ſeized the ſaid intereſt of the Plaintiff 
in the term, and fold and aſſigned it to T. Harris, who after- 
wards entered into the ſaid houle, the door of the ſaid houſe be- 


ing then open, and peaceably and quietly expelled the Plaintiff. 


4+ Iſſue 


Friday, 
Feb. 11th. 


In treſpaſs 
for breaking 
and entering 
the Plaintift's 
houſe and ex- 
felling him 
from it, a 
juſtification 
as to the 
breaking and 
entering will 
cover tt Cc 
whole decla- 
ration ; for 
the expulſion 
15 to be con- 
ſidered as 
mere matter 
of aggrava- 
tion, and not 
as making 
the Defend 
ant a treſ- 
paſſer 46 
initio, unleſs 
the Plaincatr 
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Iſſue was joined on the plea of not guilty, and there was a 
demurrer to each of the juſtifications, | 

The entry of the verdict on the iſſue was that the (a) Welter 
was ©** puilty of the premiſes in the firſt count of the ſaid decla- 
* ration laid to his charge, except the coming with. force and 
„ arms therein mentioned, in manner and form as the within 
„named Plaintiff within complains againſt him, and the jurors 
* afore ſaid aſſeſs the damages of the faid Plaintiff by him ſuſ- 
* tained on occaſion thereof, in caſe judgment ſhould be there- 
ein given for the ſaid Plaintiff, beſides his coſts and charges by 
* him laid out about his ſuit in this behalf, to 5004. and for his 
* ſaid coſts and charges to forty ſhillings: and as to the coming 
* with force and arms in the ficſt count of the ſaid declaration 
*« mentioned, and as to the premiſes in the laſt count of the ſaid 


* declaration mentioned, the jurors aforeſaid, upon their oaths 
L aforeſaid, ſay that the ſaid Defendant is not guilty thereof, 


in manner and form as he hath in plcading alledged.” The 
judgment was, ** that it appears to the ſaid Court, that the ſaid 
* plca of the ſaid Defendant by him ſecondly above pleaded, as 
eto the breaking and entering the ſaid houſe of the ſaid Plaintiff 
* in the ſaid firſt count of the ſaid declaration mentioned, and 
* the matters therein contained are /uffcient in law for the ſaid 
„ Defendant to bar the ſaid Plaintiff from having and maintain» 
* ing his aforeſaid action thereof againſt him the ſaid Defendant 
« in manner and form as the ſaid Defendant hath above in 
« pleading alledged. T berefore it is conjidered that the ſaid Plain- 
* tiff take nothing by bis ſaid bill, but that he and his pledges of 
* proſecuting, to wit, Fobn Doe and Richard Roe, be in mercy, and 
* that the ſaid Defendant go thereof without day, &c. And it 
e is further conſidered by the court of our ſaid lord the king now 
<< here, that the ſaid Defendant recover againſt the ſaid Flaintif 
178 J. 105. for his coſts and charges, Cc.“ 

The aſſignment of errors was, ** that judgment is given for 
« the ſaid Defendant againſt the ſaid Plaintiff on the firſt count of 
* the ſaid declaration generally, whereas by the law of the land 
judgment ought to have been given for the ſaid Plaintiff, to 
«© recover againſt the ſaid Defendant the damages, coſts, and 
„charges aſſeſſed by the jury on that count, together with his 
* coſts and charges of increaſe, inaſmuch as the plea of the 
« ſaid Defendants by them ſeverally pleaded in bar t part 
* of that count, and the matters therein contained are not 


% ſyfficient in law to bar the ſaid Plaintiff from having and 


„maintaining his ſaid action againſt the ſaid Defendant, There- 


(a) There was a ſuggeſtion of the death of one of the Defendants. 
« fore 
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« fore in this there is manifeſt error. There is error alſo in 
« this, that judgment is given for the ſaid Defendant againſt the 
« {aid Plaintiff on the firſt count of the ſaid declaration generally, 
« whereas by the law of the land judgment ought to have been 
« given for the ſaid Plaintiff, to recover againſt the faid Defend- 
« ant, the damages and charges aſſeſſed by the jury on that ac- 
* count, together with his coſts and charges of increaſe, inaſ- 
* much as the ſubſequent expelling, putting out, and amoving the 
* [aid Plaintiff from the occupation, poſſeſſion and enjoyment of 
«« the ſaid houſe in the firſt count of the ſaid declaration mentianed, 
* and keeping and continuing the ſaid Plaintiff ſo expelled, put out, 
% and amoved from the ſaid poſſeſſion occupation and enjoyment 
*« thereof, whereof the ſaid Defendant is found guilty, and which 
tig not attempted to be juſtified, after the entering into the ſaid 
* houſe under colour of the ſaid writ of fieri facias, by the law of 
* the land make the ſaid entry torticus, and the ſaid Defendant a 
* 7reſpaſſer from his ſaid entry into the ſaid houſe, being one con- 
* tinued act of treſpaſs ; In this therefore there is manifeſt error. 
* There is alſo error in this that zudgment is given generally that 
* the faid Plaintiff take nothing by his ſaid bill, whereas judgment 
* ought at leaſt to have been given that be ſhould recover his dama- 
« ges by reaſon of the expelling, putting out, and amoving the ſaid 
« Plaintiff from the occupation poſſeſſion and enjoyment of the ſaid 
% bouſe in the firſt count of the ſaid declaration mentioned, and 


« heefing and continuing the ſaid Plaintiff ſo expelled put out and 


* amoved from the poſſeſſion occupation and enjoyment thereof, and 
* the conſequential damages thereon, the ſaid Defendant having 
« been found guilty thereof, and the ſame not being juſtified, and a 


« new writ of venire ought to have been awarded to aſſeſs ſuch 


« damages; therefore in this there is manifeſt error, &c.” 

This was twice argued in the Exchequer Chamber; on the 
firſt argument, by Vood for the Plaintiff in error, and Gi for 
the Defendant; on the ſecond, by Lawes for the Plaintiff, and 
Chambre for the Defendant. The following was the ſubſtance 
of the arguments on the part of the Plaintiff, 

As the expulſion in the firſt count is not covered by the 
firſt juſtification but denied only by the plea of not guilty, 
and as the jury have found the Defendant guilty of the 
treſpaſſes charged in that count, the Plaintiff muſt be intitled 
either to the whole damages given on the firſt count, or at 
leaſt to a venire de novo to (ever and aſſeſs them. Though 
the entry of the ſheriff was lawful, yet he had no right 
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to expel and keep the Plaintiff out of poſſeſſion of his houſe: hav 
ing done this he was guilty of a treſpaſs, and that treſpaſs com- 
menced from his entry, it being clear law that a perſon abuſing a a 


legal authority becomes a treſpaſſer ab initio. 8 Co. 146. 4. Six 
Carpenter caſe. In Reed v. Harriſon, 2 Black. 1218. it was 
bolden that an officer, who continued an unreaſonable time in 
poſſeſſion had ſo abuſed his authority as to become a treſpaſſer 
ab initio. It is plainly to be collected that the entry and expul- 
ſion as ſtated in the firſt count, were done at one and the ſame 
time; the Court therefore will preſume that they were one con- 
tinued act, though the words ** then and there“ be omitted. Cro. 
Jac, 41. But if the expulſion ſhould be conſidered as a diſtinct 
and ſubſtantive treſpaſs, then the Plaintiff ought to have a venrre 


de novo, to ſever and aſſeſs the damages. It has been ſaid, that 
as part of the treſpaſs was juſtified, the other part, viz. the ex- 


pulſion was mere matter of aggravation ; and that if the Plaintiff 
had deſigned to inſiſt upon that as a diſtin injury, he ought to 
have pointed out his deſign by a new aſſignment. But a new 


alignment would have been unneceſſary and improper in this 


caſe. The object of a new aſſignment is to explain that more 
fully which was before apparently anſwered. Here the juſtifi- 
cation is totally ſilent as to the expulſion, which is denied only 
by the general iſſue. A new aſſignment therefore of the expul- 
fion could not be applied to any thing diſcloſed in the plea of 
juſtification, but merely to the plea of not guilty, and therefore 
could only be a repetition of the charge. Where the plea co- 
vers the whole treſpaſs but miſtakes it, there the Plaintiff muſt 
new aſſign to explain; but not where part is juſtified and 
part denied. Where indeed the whole treſpaſs is juſtified and 
the juſtification may be avoided by a new circumſtance, the 


. Plaintiff may introduce that circumſtance in his replication ; as 


in treſpaſs for teking cattle and detaining them, if the Defend- 
ant pleads a diſtreſs, the Plaintiff may reply an abuſe of the 
diſtreſs; this avoids the plea, but would be very improperly 
called a new aſſignment. A new aſſignment 1s as a new declara- 


tion, but that is only neceſſary where the firſt declaration is 


denied. This has been compared to an action of treſpaſs and 
converſion, in which, if the treſpaſs be juſtified, there is no ne- 
ceſſity to anſwer the converſion: but the reaſon is, that the 
converlion is not a treſpaſs, and would not of itlelf be a ground 
of an action of treſpaſs. A count in treſpaſs is diviſible ; the 


whole need not be proved; as if it be for an aſſault and taking 
| | the 
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the Plaintiff's goods, there, though the aſſault be not proved, 
yet the Flaintiff may recover on the aſportavit. So in treſpaſs 
quare clauſum fregit and impriſonment of the perſon ; . ſo in aſ- 
ſault and impriſonment. The true criterion by which mere 
matter of aggravation is diſtinguiſhed is this, that if the pre- 
ceding charge be taken away, the aggravating circumſtan- 
ces will not, by themſelves, be ſufficient to ſupport an action 
of treſpaſs. Now here the contrary is evidently the caſe: ex- 
pulſion is a treſpaſs of itſelf, and might be alone the ſubject of 
an action of treſpaſs. It is, in its nature, a diſtin act from 
the entry. There may be an entry without an expulſion, though 


there cannot be an expulſion without an entry. The Plaintiff 


might in the firſt count have entered a no/le proſegui as to the 
entry, and proceeded on the expulſion alone. , The ſecond count 
indeed ſtates the expulſion without the entry. If the ſubſequent 
acts accompanying a treſpaſs were merely matters of aggravation, 
they would not have been ſtated in the writ ; but the writ com- 
prehends many diſtinct cauſes of action according to the antient 
forms. Regiſtr. Brev. 92. Neither would the entries and pre— 


cedents in pleading juſtify all the circumſtances of treſpaſs, as 


in the common caſe of liberum tenementum pleaded as well to an 
expulſion as to a breaking and entering: nor would judgment 
ever be arreſted on account of additional matter of treſpaſs being 
improperly charged, as in 5 Co. 34. b, Playter's caſe (S. P. 
Stra. 637.) where in treſpaſs for breaking the Plaintiff's cloſe 
and taking his fiſh, the Defendant pleaded not guilty, and was 
found guilty and damages given generally, judgment was ar— 
reſted becauſe it was not ſtated of what kind the fiſh were, and 
how many were taken; in which caſe the Court a!lo ſaid, that as 
the jury had found the Defendant guilty generally, that, without 
queſtion, extended to the whole declaration, and they could not 
intend that the jurors found him guilty only for breaking the 
cloſe, for which the declaration was good; but if the Plaintiff's 
counſel had done wiſely, they would have cauſed the damages to 
be ſevered. Neither would the doctrine of diſcontinuance have 
ever prevailed, where the Plaintiff in a ſubſequent part of the 
pleadings abandons the circumſtances attending the firſt a& of 
treſpaſs ; nor would a plea be bad on account of its not anſwer- 
ing the whole declaration, if the charge, not purſued in the one 
caſe, and not anſwered in the other, could be deemed mere 
matter of aggravation. In Cro, Elis. 268. a juſtification to a 
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charge of aſſault, battery, and wounding, was holden to be bad 


becauſe it only covered the aſſault and battery, and not the 
wounding. So in treſpaſs for breaking the Plaintiff's cloſe 
and deſtroying his hop-poles, the Defendant pleaded Jiberum 
tenementum, and that he took the hop-poles damage yegſant, 


which was decided to be bad, becauſe the de//rudion of the 


hop-poles was not anſwered. The judgment therefore of the 


King's Bench is erroneous, on one of theſe two grounds, either 


that the Plaintiff was intitled to the whole damages, or to a 
venire de novo to fever them. 

On the part of the Defendant in error, the material argu- 
ments were theſe. The expulſion was merely a matter of ag- 
gravation and the conſequence of the entry. The juſtification 
goes to the whole charge except the matter of aggravation, 
and if the Plaintiff had deſigned to rely on that which is ſtated 
as 2 mere aggravation, he ought to have given the Defendant 
notice of it by a replication or new aſſignment. 1 Ventr. 211 
& 217 Sir R. Bovy's caſe. 2 Wil. 313, Gates v. Bailey, 
3 Hiilſ. 20, Dye v. Leatherdale, and Fiſherwood v. Cannon, 
cited 3 Term Rep. B. R. 297, by Buller, J. in this caſe. There 
cannot be an expulſion without an entry, But an expulſion is 
not ex vi ler mini, a treſpaſs; there are many inſtances where an 
expulſion alone is not a treſpaſs, It is like a converſion to which 
no anſwer need be given in the plea, and is not ſo connected 
with the entry, that they cannot be ſeparated, The common 
words then and there” are omitted. An excluſion is an ex- 
pulſion, but may or may not be a treſpaſs, according to circum- 
ſtances, No caſe has been cited to ſhew that treſpaſs could be 


brought for an expulſion alone. It is admitted that the entry 


and expulſion are diviſible acts. Under this count evidence 
might have been given of an expulſion at a different day: the 
finding therefore of the jury does not neceſſarily imply that 


the Defendant was a treſpaſſer ab initio. The Court cannot ſay, 


that it appears on the record, that he was ſuch a treſpaſſer. 
No inſtance can be produced, where it was inferred from any 
thing ſtated in the declaration that the Defendant was a treſ- 
paſſer ab initio. In Cro. Jac. 147. it was alledged in the re- 
plication. So in the Year Book 14 Her. 4. 75. 6, where in an 
action of treſpaſs for breaking and entering the Plaintiff's cloſe 
and houſe, the Defendant pleaded that he had leaſed the pre- 
miſes to the Plaintiff for a term of years, and being informed 


that waſte had been committed, entered to ſee if it were ſo, 
ET and 
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and the Plaintiff replied that the Defendant ſtaid a day and a 
night in the houſe againſt the will of the Plaintiff, As therefore 
it does not appear on the record that the expulſion was not 
a matter of aggravation, and as the Plaintiff has not ſtated any 
thing by way of replication to ſhew that the Defendant was a 
treſpaſſer ab initio, the court below were well warranted in the 
judgment which they have given. 

On this day the judgment of the court was thus given by 

Lord LouGHBoRoUGH, The Plaintiff in this caſe declares in 
the firſt count, that the Defendants broke and entered his houſe 
and expelled him from the poſſeſſion of it, whereby a ſpecial 
damage accrued to him; in the ſecond count, that they ex- 
pelled, put out, and amoved him from his houſe, whereby he 
alſo ſuſtained ſpecial damage. The Defendants after pleading 
not guilty, juſtify the breaking and entering in the firſt count 
under a writ of fer? facias directed to them as ſheriff of Midale- 
ſex, to levy for the debt of Jeep Hayling; they juſtify the 
expulſion in the ſecond count under another fri factas by 
which they ſold the Plaintiff's term in the houſe to Harris, 
who entered and expelled him. Iſſue is joined on the plea of 
not guilty, and there is a demurrer to the two juſtifications, The 
iſſue is found for the Plaintiff as to the firſt count with con- 
tingent damages, and for the Defendant as to the ſecond, and 
judgment is given for the Defendant on the demurrers. 

On the argument of the writ of error the Plaintiff inſiſts, 1. 
That the verdict on the general iſſue intitles him to judgment for 
the expulſion as a treſpaſs not covered by the juſtification, and that 
he is intitled to all the damages, the Defendants becoming by 
the expulſion treſpaſſers ab initio. Or 2dly, That he is intitled 
to damages for the expulſion, and to have a verzre de nous to aſſeſs 
thoſe damages. The firſt point was not much laboured, for the 
damages aſſeſſed by the jury on a ſuppoſition that the defen- 
dant had broke and entered the houſe and expelled the plaintiff 
can never be the juſt meaſure of damages when the principal 
part of the ads imputed to the Defendants are found to be legal. 
On the ſecond point, it is evident that the Plaintiff would be 
intitled only to nominal damages if a new venire were awarded; 


for where the expulſion was ſtated as a ſubſtantive treſpaſs, the 


Jury found the defendant not guilty, and one muſt ſuppoſe that 
they would have done the ſame on the firſt count, had the ex- 
pulſion been ſtated as an actual independent treſpaſs. It is not 
neceſſary to conſider in what caſes expulfion may be a ſubſtantive 
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treſpaſs. Undoubtedly to enter into a houſe and to expel the 


poſſeſſor may be diſtin& acts, and they may be alſo connected. 
But when the Plaintiff charges them as parts of one treſpaſs, as 


is the caſe in this declaration, and the Defendant ſets forth a 


juſtification to the principal act, the entry, it is juſt that the 
Plaintiff ſhould either by replication or new aſſignment ſtate 
that he inſiſts on the expulſion as a ſubſtantive treſpaſs, ſuppoſing 
the entry ſhould be lawful. If he does not, it is juſt to con- 
ſider it only as matter of aggravation. The Plaintiff complains 
that the Defendant broke and entered his houſe and expelled 
him: the Defendant ſhews a juſtification of the entry: if the 
expulſion makes him a treſpaſſer ab znitio it takes away his 
Juſtification, and therefore ſhould be replied. If it be not re- 
plied the Plaintiff can take no advantage of it, for by demur- 
ring he admits that the whole treſpaſs is met by the plea. So 
in the Six Carpenters Caſe it is plain, that if the Plaintiff would 


make the Defendant a treſpaſſer ab initio, he muſt ſhew in 
reply that which makes him ſo. On theſe grounds therefore 
we think that the judgment ought to be affirmed. 


Judgment affirmed, 


RusSELL v. STOKES, in Error, in the Exchequer 
Chamber. 


(For the Pleadings and Judgment in this Caſe, See 4 Term Rep. 
B. R. 678, and alſo the Caſe of Webb v. Ruſſell, Ibid. 393.) 


"HE aſſignment of errors was, That by the declaration 
aforeſaid it appears that the ſeveral covenants therein 
mentioned and thereby alledged to have been made by the ſaid 
George (the Plaintiff in error) with the ſaid Yam (the De- 
fendant in error) were ſo made by him the ſaid George with the 
ſaid William in 1eſpet of the eſtate and intereſt of the ſaid 
William in the ſaid demiſed premiſes with the appurtenances, and 
it does not appear thereby that the ſaid covenants were made 
with the ſaid William or that the action was brought by him in 
truſt for any other perſon or perſons, whatſoever : and although 
it is ſlated and appears in and by the ſeveral pleas of the ſaid 


with the mortgagor and his aſſigns to pay rent and keep the premiſes: in repair during the leaſe the term 
with all the eſtate and intereſt of mortgagor and mortgagee becomes veſted in the aſſignee of the reverſion, 
yet the mortgagor may afterwards maintain an action of covenant againſt the leſſee, the covenants being 


in groſs. 


George 
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George, by him ſecondly, thirdly, fourthly, and laſtly above 
pleaded in bar, that the eſtate and intereſt of the ſaid William 
in the ſaid demiſed premiſes, with the appurtenances in teſpect 
of which the ſaid covenants were ſo made as aforeſaid, became and 
was wholly ended and determined before the ſuppoſed breaches 
of covenant in the ſaid declaration mentioned, yet by the record 
aforeſaid it is adjudged that thoſe pleas and the matters therein 
contained, in manner and form as the ſame are above pleaded and 
ſet forth, are not ſufficient in law to bar the ſaid Villiam from 
having and maintaining his aforeſaid action againſt him the ſaid 
George : therefore in this there is manifeſt error, & c-. 

This was argued by Maryatt for the Plaintiff in error, and 
Shepherd for the Defendant; (See 3 Term Rep. B. R. 393. 
& 678 above referred to) and on this day, after conſideration, 
the judgment of the Court of Exchequer Chamber was given 
as follows, by 

Lord LouGHBoRoUGH., The Plaintiff in this caſe declares 
on a demiſe to the Defendant for eleven years of a meſſuage, &c. 
made by the Plaintiff and Richmond Webb, by which the Piain- 
tiff and Richmond Webb, according to their reſpetiive eftates and da- 
fereſts, did demiſe leaſe and confirm to the Detendant Rae the 
Premiſes for the term cf eleven years, yielding and paying to the 
plaintiff Szofes, his executors, adminiſtrators, and aſſigus, a rent 
of 200/. per ann. and Rufſell covenants with Sroxes to pay the 
rent to Stokes, and to keep the premiſes in repair. The breach 
aſſigned is the non-payment of rent for two years and a half, and 
not repairing. | 

The Defendant after pleading the general iſſue, non eff factum, 
by his ſpecial plea in bar ſays, that J/evb at the time of the 
demiſe was poſſeſſed of the premiſes for a term of gg years ſub- 
je& to an equity of redemption in $zokes, on payment of a cer- 
tain ſum of money; that the covenants were made by him with 
Stokes in reſpect of the ſeveral eftates and inteteſts of States and 
Webb, or one of them, in the demiſed premiſes, and not other- 


wiſe. The plea then introduces a recital of a conveyance of the 


inheritance of the premiſes from one George Mealey to Stokes 
and one Morgan Thomas, in truſt for Soktes; a conveyance by 
Thomas and Stokes to one Makepeace Thackeray, in truſt for 
Webb and his heirs, fubjeRt to redemption by Stokes on pay= 
ment of a certain ſum to e, his executors, adminiſtra— 
tors or aſſigns. It then ſtates that Raſſell being poſſeſſed 
of the term for eleven years, the reverſion of the term for nine- 
ty-nine years, and alſo the reverſion in fee, belonging re- 
7 G ireftively 
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ſpectively as aforeſaid, ſubjet to ſuch equity of redemption, 
(that is, the reverſion of the term and alſo the reverſion of the 
inheritance as ceſtui que truſt being in Webb as mortgagee) Webb 
died, by will having bequeathed all his worldly eſtate to Sarah 
his wife, and appointed her executrix ; that ſhe proved the will 
and aſſented to the bequeſt, by virtue whereof ſhe became poſ- 
ſeſſed of the reſidue of the term for gg years, the reverſion of the 
inheritance being in Thackeray ſubject to ſuch truſt as aforeſaid ; 
(that is for Webb as ceſtui que truſt in fee, ſubject to an equity 
of redemption in Srokes) that Thackeray and Stokes afterwards 
conveyed to Sarah Mebb the reverſion diſcharged of the equity 
of redemption ; and the plea concludes, that by virtue thereof 
the reſpective eſtates and intereſts of Webb and Stokes in the ſaid 
demiſed premiles, in reſpect whereof the covenants were made 
by Ruſſell with Stokes became merged, extinguiſhed, and deter- 
mined. The ſecond and third pleas contain an abridgment of 
this ſtate of the title, with theeſame concluſion. To the plea 


there is a ſpecial demurrer. 
If it were material to enter into a diſcuſſion of the defects of 


the plea, it ſeems liable to every objection of uncertainty and 


contradiction. The firſt and capital averment, vg.“ that the 
* covenants by Ruſfſe!/ with Stokes were made in reſpect of the 
* eſtates and intereſts of Stokes and Webb or one of them,” is a 
propoſition merely vague, on which no one iſſue can be joined, 
nor one traverſe taken. The ſame defect occurs in the concluſion 
drawn by the plea from the ſtatement of the title. The plea 
itfelf is an inconcluſive, imperfect, and vague argument. The 
merger, the extinguiſhment, and the determination of a term 
are ſeparate and diſtinct propoſitions, A term may be merged 
in the inheritance; it is determined by the effluxion of time or 


by the act of the parties; it is extinguiſhed by the re-entry of 


the leſſor on an act of the leſſee forfeiting his term. But it 
cannot be both merged and determined: nor would it be quite 
accurate to ſay that it was extinguiſhed and determined; but it 
is certainly abſurd to ſay that it was extinguiſhed and merged. 
To ſtate it then to have been merged, extinguiſhed, and deter- 
mined is manifeſtlv incongruous. And theſe various conclu- 
ſions are not warranted by the premiſes. The term of 99 years 
could not merge in Webb by the conveyance to Thackeray under 
which Vebb became ceſtui que truſt of the inheritance in fee, 
the legal eſtate being in Thackeray, As little could it merge by 
the conveyance from Thackeray to Mrs, Webb, for it does not 


appear by any thing ſtated in the plea that the equitable eſtate 


3 in 
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in fee paſſed to her by the will of Jebb, A bequeſt of all his 
worldly eſtate to his executrix, which is all that is ſtated, would 
not veſt the eſtate in fee of which he was ſeiſed in equity by 
the conveyance to Thackeray, and Mrs. Webb, if ſhe took no 
no more than the plea diſcloſes under her huſband's will, was as 
much a truſtee of a legal reverſion as Thackeray, That the term 
was not determined the poſſeſſion of the Defendant ſhews. 

The opinion of the Court however has not been formed on 
objections to the form of the plea. We are for affirming the 
judgment on reaſons which apply directly to the merits of the 
caſe. The Defendant a leſſee in poſſeſſion objects to the pay- 
ment of rent ſued for under an expreſs covenant in the leaſe, 
that the perſon to whom he had bound himſelf to pay the rent 
was the mortgagor in poſſeſſion of the eſtate demiſed, chat he 
covenanted to pay the rent in reſpect of the intereſt or eftate 
which at the date of the demiſe the Plaintiff had in the land, 
and that the Plaintiff has ſince aſſigned over that intereſt to the 
mortgagee. In this leaſe the mortgagee is alſo a party joining 
in the demiſe. Now it is obvious on this ſtate of the defence, 
that the Defendant would likewiſe object to the mortgagee, 
that he had not covenanted to him to pay the rent, and that his 
intereſt or eſtate was not the ſame, (though better) as it was at 
the time of the demiſe, The Defendant has in fact done this 
with the mortgagor. It would be a ſtrange reproach to the law, 
if it were toallow ſuch a defence as this, ** I have contracted 
© with both of you in reſpect of your eſtates, you have each of 
you performed your part, and I hold the poſſeſſion; but I 
« will pay neither, becauſe between yourſelves you have tranſ- 
« ferred your eſtates without any prejudice to me:“ but no ſuch 
abſurd injuſtice is to be imputed to the law of Exgland. The 
preſent caſe is the demand of that leſſor to whom the Defend- 
ant is bound to pay for the occupation of the land, I will add, 
in reſpect of his intereſt in the land, Can there be any diſcharge 
of that obligation, but that he has been evicted, or that the ob- 
ligation has been transferred to another? The firſt is not pre- 
tended ; the ſecond is the aim of the plea, but is totally ground= 
leſs, becauſe on the Defendant's own thewing, that other perſon 
is the repreſentative of the party to the demiſe who has aſſented 
to the payment to the Plaintiff, The defence now made is as 
abſurd as if the Defendant had ſet up a right in Vebò againſt 
the firſt payment of rent to Stozes, There would then be little 
difficulty ia deciding this plain queſtion, whether Ru/e// hold- 


ing under this demiſed could {et up the right of Vebò againſt the 
action 
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1791. action of Stokes. But ſhutting out every conſideration of juſtice, 
—— and taking law for a moment to be an abſtract ſyſtem of poſitive 
Russzrr rules, the defence ſet up is as unſcientific as it is unjuſt. Mebb 
STozes and Stokes demiſe according to their reſpective eſtates and in- 
in Error. tereſts : Ruſſell covenants with Stokes to pay the rent to him. 
What was the eſtate and intereſt of S7okes ? The argument does 
not require me to ſtate that in a court of law Szohes had no 
eſtate, that his intereſt was only a poſſeſſion as tenant at will to 
Webb, and that the covenant in reſpect of ſuch an intereſt muſt 
continue as long as the poſſeſſion, which was ceded by him, 
continued; otherwiſe it would ceaſe the moment it could begin 
to operate. I will ſtate his intereſt to be more than the plea 
explicitly ſtates, and all that a court of equity takes it to be. 
Let him be cui que truſt of the land ſubjet to the mortgage 
to Webb : I then apply to that ſtate of the caſe the known and 
eſtabliſhed rule of the common law, that if ceſtui gue uſe and 
his feoffees join in making a feoffment; it ſhall take effect as the 
feoffment of the feoffees by the common law, and not of ceſui 
que uſe by the ſratute 1 Ric. 3. c. 1. Co. Lit. 49. 4. So it is 
of a demiſe by ce/tuz gue uſe and his feoffees, the term of the 
leſſee ſhall take effect out of the eſtate of the feoffees though 
ceſtui que uſe had by the ſtatute full power to demiſe by himſelf. 
2. Co. 35.6. Heyward's caſe, The term then in this caſe took 
effect out of the eſtate of Webb the covenant with Szokes could 
not be incident to that eſtate nor run with the land; it muſt be a 
covenant in groſs and conſequently not aſſignable. In ſtrict 
law therefore as well as ſubſtantial juſtice, the judgment of tne 

court of King's Bench muſt be affirmed, 
| Judgment affirmed. 


Friday, Williams and Another Executors of Beauan 
Feb. 11th, z . ; 
v. RIL E xy in the Exchequer Chamber in Error. 


Executors ] UDGMENT de bonis teſtatoris (a) having been given in 


d admini- I : 8 
os the court of King's Bench againſt the Plaintiffs in error, 


liable to coffs | : ; 
in error in caſes where they would be liable in the original action. 
(a) The entry of the judgment was in the | ** executors) to be adminiſtered, and if they 
uſual form, the damages and colts * to be | have not ſo much in their hands to be ad- 
«« levied of the goods and chattels which were | “ miniſtered, then the coſts and charges to 
of the ſaid — (the teſtatrix) at the time of | be levied of the proper goods and chattels 
„ her death, in the hands of — the ſaid (the | ** of the ſaid, — (the exe:utors,) fc.” 


ON 
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on a verdict in an action of af/ump/it againſt them as executors, 
and that judgment affirmed, (without argument,) in the Exche- 
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quer Chamber, the clerk of the errors allowed coſts to the De- as 


fendant in error, 
In conſequence of this Vilſon moved for a rule to ſhew cauſe 


why the coſts ſhould not be diſallowed, on the ground that where 
executors and adminiſtrators were Plaintiffs in error? eſpecially on 
a judgment de bonis teſtatoris, they were not liable to coſts; and 
the authorities he cited were Cro. Jac. 352. Goldſmith v. Platt, 
1 Sid. 368, Fitzwilliams v. Maore, 1 Lev. 245. S. C. 1 Ventr. 
166, Legg v. Richards, 2 Stra. 1072. Saltern v. V ynne, Rep. 
temp. Hardwicke, 307. S. C. & Stat. 16 & 17 Car. 2. c. 8. .. 2. 

Le Blanc Serj*, oppoſed the motion in the firſt iaſtance, con- 
tenving that where executors and adminiſtrators were liable, to 
coſts in the original action, they were allo liable if error were 
brought on the judgment; that as they were Defendants in the 
original action, in the preſent intlance they were liable to coſts 
in that action, and that liability continued in error. The judg- 
ment here as to the colts is ae bons teftatorts, et fs non, de bonis 
propriis; with reſpect to colts therefore the executors ſtand in the 
lame ſituation as any other perſon. The ſtatutes on the ſubje& 
make no exception as to executors and adminifirators. 3 Hen. 
7. c. 10. the firſt ſtatute which gave colts in error contains no 
no ſuch exception, nor 3 Jac. 1. c. 8. nor I; Car. 2. fl. 2. c. 2. 
J. 9 & 10. The 16 & 17 Car. 2. c. 8. /. 5, means only that 


executots and adminiſtrators ſhall not be obliged to find bail in 


error. The caſe cited of Goldſmith v. Platt decices only that they 
need not put in bail, which is totally different from the queſtion 
of coſts, bail being to anſwer the debt, to which executors and 
adminiſtrators are clearly not liable on ſuch a judgment as this, 
though they are to coſts, The diſtinction, that where executors 
and adminiitrators would be liable to pay colts in the original 
action they are alſo liable in error, but that where they are not 
liable in the original action they are not liable in error, is clearly 
to be collected from 3 Lev. 375. Gale v. Till, 4 Mod. 244. 
Comberd. 228. S. C. (in which cate the adminiſtrator was Plaintiff 
in the original action) and alſo from Caſwall v. Norman, 2 Bar- 
nardiſt. 450, (imperfeRly reported, 2 Stra. g77) (a) where the 
Chief juſtice exprelsly takes the diſtinction. 
Cur, vult. adviſ. 
On 


(a) I have been favonred with the following | Norman, Faſt. 2 Geo. 2. B. R. The 
authentic note of that caſe. C v. | Defendant was ſued as executor, and judg- 
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On this day Lord Loughborough declared the unanimous 
opinion of the Court, that the diſtinRion taken in the argument 
by Le Blanc was well founded, and conformable to a caie on 
the ſame ſubject which the Court of Exchequer Chamber decid- 
ed about three years ago: and therefore the clerk of the errors 
had done right in allowing coſts in the preſent inſtance. 


ment was given againſt him de Bonis propriis, 
and on error brought, the Court thought 
fit to affirm the judgment, but now the 
queſtion was, whether it ' ſhould be with 
colts or not? Yates cited the following 
caſes, to ſhew that executors bringing 
writs of error ſhould not pay coſts, be. 
cauſe what they do is in auter droit, 3 Lev. 
375. 1 Mod. 76. 4 Mod. 244. But 
in thoſe caſes the executors were Plaintiffs 
in the original actions. The Court called 
on him to ſhew any cafes, where an exe- 
cutor had been Defendant in the original 
action, and judgment given againſt him 
de bonis propriis, and after judgment on 
error affirmed had not been obliged to pay 
colts: but he could fhew none. Parker 


Rule refuſed. 


| cited 1 Sis. 368. as an authority to ſhew 


that on error in {ach cafes the executor 
ſhould put in bail. But Lord Hardxvicke, 
Ch. J. ſaid, the caſe of bail would not 
govern this cafe, becauſe the bail are to 
anſwer the action; and there is no diſtinc- 
tion between executors and other perſons 
when Defendants as to coils in original 
actions, though where the executor is 
Plaintiff he 1s diſtinguiſhed out of the 
ſtatutes. Here in the firſt judgment he is 
to pay damages out of his own eftate, then 
why ſhall he not on writ of error? Per 
Curiam, The Maſter muſt tax the coſts on 
error brought, the judgment againſt the 
executor being aflirmed, — 
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In the Hous E or LorDs, Monday, Feb. 14. * 
(The Reporter has been honoured with Copies of the opinions 
of the Judges, delivered Feb. 3. on the following Caſe, each 
from the higheſt Authority). 
GIBSON and Jonnson v. Minter and Fecror. 
In Error (a), 
* 
London, 7 HOMAS Gißſon late of London merchant, and 1 
(to wit.) Joſeph Johnſon late of the ſame place merchant, * in 


were attached to anſwer Hughes Minet, and James Peter 
Fector, in a plea of treſpaſs on the cate. And thereupon the 
ſaid Hughes and James Peter, by Edwin Dawes, their attorney 
complain, For that whereas, certain perſons uſing trade and com- 
merce as co-partners, in the co-partnerſhip name and firm of 
Liveſey, Hargreave and Co. on the 18th day of February, in the 
year of our Lord 1788, at Mancheſter, to wit, at London, afore- 
ſaid, at the pariſh of Sr. Mary-/e-Bow, in the ward of Cheap, ac- 
cording to the uſage and cuſtom of merchants, made their certain 
bill of exchange in writing, the hand of one of the ſaid co-part-= 
ners on their joint account, and in their co-partnerſhip name and 
firm, to wit, Liveſey, Hargreave and Co. being thereunto ſub- 
ſcribed, bearing date the ſame day and year aforeſaid, and di- 
reted-the ſame bill of exchange to the ſaid Thomas Gi3/on and 
Joſeph Johnſon, by the names and delcription of Mellrs. G4% an 
and Jobnſon, bankers, Londin, and thereby required the ſaid 
Thomas Givſon and Joſeph Fohnſon, three months after date, to pay 
to Mr. John Jie, or order, 7521/7. 5. value received, with or 
without advice; Zhey the ſaid Liveſey, Hargreave and Co. then 
and there well knowing that no ſuch perſon as Jobn White, in 
tbe ſaid bill of exchange mentioned, exiſted. Upon which ſaid 
bill of exchange, afterwards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, at the pariſh and ward aforeſaid, 4 
certain indorſement in writing was made, purporting to be the 
indorſement of Jobn White named in the ſaid bill, and to be ſub- 
Seribed with his hand and name, and which ſaid indorſement 
purported to require the ſaid ſum of money, in the ſaid bill of 
exchange contained, to be paid to the ſaid Liveſey, Hargreave 
and Co, or their order, And the ſaid bill of exchange being 


fiet'tious f a, ee 
with the 
Enow:edge as 
well of rhe 
acceptur as 
the drawer, 
and the name 
of ſuch 
payee be in- 
dorſed on it 
by the drawer 
awith the 
knowledge of 
the acce;tor, 
which ficti- 
tious indorſe- 
ment pur 
ports to be 
to the drawer 
himſelf or 

15 order, and 
then the 
drawer in- 
dorſes the bill 
to an inno- 
cent indorſee 
for a valuable 
conſideration, 
and after- 
wards the bill 
is accepted, 
but it does net 
appear that 
there «vas an 
intent to de- 
fraud any 
particular 
perſon: ſuch 
8nnocent in- 
dor/te for a 
Talable con- 
federation 
may recover 
againſt the 
acceptor as 
on a C, pay- 
abe tolearer. 
Perhaps alſo 


in ſuch caſe, the innocent indorſee might recover againſt the acceptor as on a 440 pazalle to the order of the 


arauer; or on a count ſtating the /peeval circumſtances, 
(a) See 3 Term Rep, B. R. 481. 
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ſo indorſed as aforeſaid, they the ſaid perſons uſing trade and 


commerce in the name and firm of Liveſey, Hargreave and Co. 


as aforeſaid, afterwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, at the pariſh and ward aforeſaid, by a 
certain indorſement in writing made upon the ſaid bill of ex- 
change and ſubſcribed with the hand and name of one Ab/alom 
Goodrich, by procuration of the ſaid Liveſey, Hargreave and Co. 


according to the uſage and cuſtom of merchants, appointed the 


ſaid ſum of money, in the ſaid bill of exchange contained, to be 
paid to the ſaid Hughes and James Peter, and then and there 


delivered the ſaid bill of exchange ſo indorſed as aforeſaid, as 


2d. Count, 


well with the name of the ſaid ohn ite, as with the name of 
the ſaid Alſalom, to the ſaid Hughes and James Peter; which 
ſaid bill of exchange, afterwards, to wit, on the fame day and 
year aforeſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, according to the uſage and cuſtom of merchants, 
was ſhewn and preſented to the ſaid Thomas Gibſon and Joſeph 
Fohnſon, for their acceptance thereof; and the ſaid Thomas Gib- 
fon and Foſeph Fobnſon then and there according to the uſage 
and cuſtom of merchants, accepted the ſame, they the ſaid 
Thomas Gibſen aud Joſeph Johnſon, then and there well knows- 
ing that no ſuch perſon as John White in the ſaid bill of ex- 


change named, exiſted; and that the name of Jobn White fo 


iadorſed on the ſaid bill of exchange, was not the band-writing 
of any perſon of that name; by realon whereof, and by force of 
the uſage and cuſtom of merchants, the ſaid Thomas Gibſon and 
Joſeph Jobnſon, became liable to pay the ſaid Hughes and James 


Peter, the ſaid ſum of money in the ſaid bill of exchange, con- 


tained, according to the tenor and effect of the ſaid bill of ex- 
change, and their acceptance thereof, 2s aforeſaid. And being ſo 


liable, they the ſaid Thomas Gibſon and Joſeph Fohnſon afterwards, 


to wit, on the ſame day and year aforeſaid, at London aforeſaid, at 


the pariſh and ward aforeſaid, undertook, and to the ſaid Hughes 
and James Peter then and there faithfully promiſed to pay them 
the ſaid ſum of money in the ſaid bill of exchange contained, ac- 
cording to the tenor and effect of the ſaid bill of exchange, and 
their acceptance thereof, as aforeſaid. And whereas alſo, the ſaid 
perſons uſing trade and commerce as co-partners in the co-part= 
nerſhip name and firm of Liveſey, Hargreave and Co, on the ſaid 
18th day of February, in the ſaid year of our Lord 1788, at Man- 
cheſter, to wit, at London aforeſaid in the pariſh and ward aforeſaid 
according to the uſage and cuſtom of merchants made their cer- 
tain other bill of exchange in writing, the hand of one of the 

: ſaid 
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ſaid co- partners, on their joint account, and in their ſaid co- part- 
nerſhip name and firm, 7o wit, Liveſay, Hargreave and Co. 
being thereunto ſubſcribed bearing date the fame day and 
year aforeſaid, and then and there directed the ſaid laſt- men- 
tioned bill of exchange to the ſaid Thomas Gibhan and Jo— 
ſepb Jobnſon, by the names and deſcription of Melirs. G16 
fon and Johnſon, bankers London; and thereby required the 
ſaid Themas Gibjon and Jojeph Jobnſon three months after date, 
to pay to Mr. Jobn White, or order, 721/. 56. value received 
with or without advice; they the ſaid Liveſey, Hargreave and 
Co. then and there well knowing that the ſaid laſi named John 
White was not a perſon dealing with, or known to the faid 
Liveſey, Hargreave, and Co. and uſing the name of the ſaid 
Jobn White, in the ſame bill, as a nominal perſin only, and in- 
tending not to deliver the fame to him, or to procure the ſame to 
be actually indorſed by bim; upon which ſaid laſt. mentioned 
bill of exchange afterwards, to wit on the ſame day and year 
aforeſaid, at London aforeſaid, at the pariſh and ward aforeſaid, a 
certain indorſement in writins was made, purporting to be the 
mndorſement of John White named in the ſame bill, and to be 
ſubſeribed with bis band and name; and which ſaid laſt men- 
traned indorſement purported to require the ſaid ſum of money, 
in the ſaid bill of exchange contained, to be paid to the aid 
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Liveſey, Hargreave and Co. or their order: And the ſaid laſt 


mentioned bill of exchange, being ſo indorſed as atorefaid, they 
the ſaid perſons ufing trade and commerce in the name and firm 
of Lixeſey, Hargreawe and Co. as aforeſaid, afterwards, to wit, at 
the ſame day and year aforeſaid, at London aforeſaid, at the pa- 
riſn and ward aforeſaid, by a certain zndor/ement in writing made 
upon the ſaid laſt mentioned bill of exchange, and ſubſcribed 
with the band and name of one Abſalom Gacuricb, by procuration 
of the ſuid Liveſey, Hargreave and Co. according to the uſage and 
cuſlom of merchants, appointed the ſaid ſum of money in the ſaid 
laſt mentioned bill of exchange contained, to be paid to the ſaid 
Hug bes and Fames Peter, and then and there delivered the ſaid laſt 
mentioned bill of exchange, ſo indorſed as aforeſaid, to the ſaid 
Hughes and James Peter, without having delivered the ſame bill 
to the ſaid Fobn White, and without any actual indorſement or 
aſſignment of the ſame bill by the ſaid Jobn White ; which ſaid 
laſt mentioned bill of exchange, ſo indoried as aforeſaid, after- 
wards, to wit, on the ſame day and year aforefaid, at London 
aforeſaid, at the pariſh and ward aforeſaid, according to the 
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uſage and cuſtom of merchants, was ſhewn and preſented to the 
ſaid Thomas Gibſon and Jeſeph Johnſon for their acceptance there- 
of: and the ſaid Thomas Gibſon and Foſeph Johnſon, then and 
there well knowing that the ſaid Liveſey, Hargreave and Co. 
had made and delivered the ſame bill in manner aforeſaid, and 
with ſuch intention as aforeſaid, and that the name of John 
Wohue, indorſed upon the ſaid laſt mentioned bill of exchange, 
was not the proper hand-writing of Fobn White in the ſame bill 
mentioned, then and there accepted the ſame : By reaſon where- 
of, and by force of the uſage and cuftom of merchants, the ſaid 
Thomas Gibſon and Foſeph Jobnſon became liable to pay to the 
ſaid Hughes and James Peter the ſaid ſum of money in the ſaid 
laſt mentioned bill of exchange contained, according to the tenor 
and effect of the ſaid laſt mentioned bill of exchange, and their 
acceptance thereof, as aforeſaid. And being ſo liable, they the 
ſaid Thomas Gibſon and Joſeph Fohnſon, afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, undertook, and to the ſaid Hughes and James Peter 
then and there faithfully promiſed to pay to them the ſaid ſum of 
money in the ſaid laſt mentioned bill of exchange contained ac- 
cording to the tenor and effect of the fame bill, and their accept- 
ance thereof, as laſt aforeſaid. And whereas alſo, the ſaid per- 


ſons uſing trade and commerce as copartners, in the copartner- 
ſhip name and firm of Liveſey, Hargreave and Co. on the ſaid 
18th day of February, in the year of our Lord 1788, at Man- 
cheſter, to wit, at London aforeſaid, at the pariſh and ward afore- 
ſaid, according to the uſage and cuſtom of merchants, made their 
certain other bill of exchange in writing, the hand of one of the 
ſaid copartners, on their joint account, and in their ſaid copartner- 
ſhip name and firm, to wit Liveſey, Hargreave and Co. being 

thereunto ſubſcribed, bearing date the ſame day and year afore- 
ſaid, and then and there directed the ſaid laſt mentioned bill of 
exchange to the ſaid Thomas Gibſon and Foſeph Fohnſon, by the 
names and deſcription of Meflrs. Gi&/on and Fohnſon bankers 
London; and thereby required the ſaid Thomas Gib/on and Foſeph 
Jobnſon, three months after date, to pay to them the ſaid Live- 


ſey. Hargreave and Co. by the name and deſcription of Mr. John 


I hite, or order, 7211. 5 J. value received, with or without advice. 
And the faid perſons ſo ufing trade and commerce in 'the name 


and firm of Liveſey, Hargreave and Co. as aforeſaid, afterwards, 


to wit, on the ſame day and year aforeſaid, at London aforeſaid, 


aa the pariſh and ward aforeſaid, by @ certain indorſement in 


writing 


17 mn 


riting 


of Meſſrs. G:5/on and Fobnſon, bankers, Londen; and thereby 
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writing made upon the ſaid laſt mentioned till of exchange, 
ſubſcribed with the band and name cf one Abſalom Goodrich, by 
procuration of the ſaid Liveſey, Hargreave and Co. according 
to the uſage and cuſtom of merchants, appointed the ſaid ſum of 
money, in the ſaid laſt mentioned bill of exchange contained, to 
be paid to the ſaid Hugles and James Peter, and then and there 
delivered the ſaid laſt mentioned bill of exchange, ſo in- 
dorſed as aforeſaid, and alſo baving the name of John White 
indorſed upen the ſame, to the ſaid Hughes and James Peter; 
which ſaid laſt mentioned bill of exchange afterwards, to 
wit on the ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, according to the uſage and cuſ- 
tom of merchants, was ſhewn and preſented to the ſaid Thomas 
Gibſon and Joſeph Johnſon for their acceptance thereof: and 
the ſaid Thomas Gibſon and Foſeph Fobnſon, then and there, 
according to the uſage and cultom of merchants, accepted the 
ſame: By reaſon whereof, and by force of the uſage and cuſtom 
of merchants, the ſaid Tomas Gibſon and Joſeph Fohnſon became 
liable to pay to the ſaid Hugles and James Peter the faid tum 
of money in the ſaid laſt-mentioned bill of exchange contained, 
according to the tenor and effect of the ſaid laſt- mentioned bill 
of exchange, and their acceptance thereof, as aforeſaid. And 
being fo liable, they the ſaid Thomas Groſon and Foſeph 7obnſen, 
afterwards, to wit on the ſaine Gay and year aforeſaid, at London 
aforeſaid, at the pariſh and ward aforeſaid, undertook, and to the 
ſaid Hugbes and James Peter then and there faithfully promiſed 
to pay to them the ſaid ſum of money in the ſaid laſt- mentioned 
bill of exchange contained, according to the tenor and effect of 
the ſame bill, and their acceptance thereof, as laſt aforeſaid. 
And whereas alſo, the ſaid perſons ultog trade and commerce as 
.co-partners, in the co-partnerſhip name and firm of Liveſey 
Hargreave and Co. on the ſaid 18th day of February, in the ſaid 
year of our Lord 1788, at Mancheſter, to wit, at London, afore- 
{aid, at the pariſh and ward aforeſaid, according to the uſage and 
.cuſtom of merchants, made their certain other bill of exchange 
in writing, the hand of one of the ſaid capartners, on their joint 
account, and in their ſaid copartnerſhip name and firm, to wit, 
Liveſey, Hargreave and Co. being thereunto ſubſcribed, bear- 
ing date the ſame day and year aforeſaid; and then and there 
directed the ſaid laſt-mentioned bill of exchange to the ſaid 


Thomas Gibſon and Joſeph Jobnſon, by the names and deſcription 
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requeſted them the ſaid Thomas Gibſen and Joſeph Fobnſon, three 
months after date, to pay to Mr. John H bite, or order, 7211. 
54. value received, with or without advice; and then and there 
delivered the ſaid bill of exchange to the ſaid Jobn White ; and 
the ſaid John White afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the parith and ward afore- 
ſaid, according to the uſage and cuſtom of merchants, inder ſed 
the ſaid bill of exchange ; and by that indorſement appointed 
the ſaid ſum of money in the ſaid laſt mentioned bill of ex- 
change contained, to be paid lo the ſaid Hughes and James 
Peter, and then and there delivered the ſaid laſt mention- 
ed bill of exchange ſo indorſed to the ſaid Hughes and 
James Peter; which ſaid bill of exchange afterwards to wit 
on the ſame day and year aforeſaid, at London atoreſaid, in the 
pariſh and ward aforeſaid, according to the uſage and cuſtom of 
merchants, was ſhewn and preſented to the ſaid Thomas Gil fan 
and Fo/eph Jobnſon, tor their acceptance thereof ; and the tad 
Thomas Gibſon and Fojeph Fobnſon, then and there, according. to 
the uſage and cuſtom of merchants, accepted. the ſame : By rea- 
ſon whereof, and by force of the uſage and cuſtom of merchants, 
the ſaid Thomas Gibſon and Foſeph Jobnſon became liable to pay 
to the ſaid Hughes and James Peter the faid ſum of money in 
the ſaid laſt mentioned bill of exchange contained, according to 
the tenor and effect of the ſaid laſt mentioned bill of exchange, 
and their acceptance thereof, as Jaſt aforeſaid. And being fo 
liable, they the ſaid Thomas Gibſen and Jeſepb Jobnſon, after- 
wards to wit on the fame day and year afoteſaid, at London 
aforeſaid, in the parith and ward aforeſaid, undertook, and to the 


| ſaid Hugbes and James Peter then and there faithfully promiſed 


to pay them the ſaid ſum of money in the ſaid laſt mentioned 
bill of exchange contained, according to the tenor and effect of 
the ſaid laſt mentioned bill of exchange, and their acceptance 
thereof, as Jaſt aforeſaid. And whereas alſo, the ſaid perſons uſing 
trade and commerce as co-partners, in the copartnerſhip name and 
firm of Liveſey, Hargreave and Co. on the ſaid 18th day of Fe- 
bruary, in the ſaid year of our Lord 1788, at Mancheſter, to wit, 
at London aforeſaid, at the pariſh and ward aforeſaid, according 
to the uſage and cuſtom of merchants, made their certain other 
bill of exchange in writing, the hand of one of the ſaid co- 
pertners on their joint account and in their ſaid copart- 
nerſhip name and firm, to wit Liveſey, Hargreave and Co. 


being thereunto ſubſcribed, bearing date the ſame day and year 
3 | a fore- 
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aforeſaid, and then and there directed the ſaid laſt mentioned 
bill of exchange to the ſaid Thomas Gibſon and Joſeph Fohnſon, 
by the names and deſcription of Meſſrs. Gibſon and Fohnſon 
bankers, London; and thereby required them the ſaid 750 
mas Gibſon and Joſeph Johnſon, three months after date, 
to pay to the bearer of the ſaid laſt mentioned bill, 7217. 
5s. value received, with or without advice: And the faid 
Hughes and James Peter in fact ſay, that afterwards, and 
before any payment of the ſaid laſt mentioned bill of exchange, 
to wit, on the ſame day and year aforeſaid, at London aforeſaid, 
at the pariſh and ward aforeſaid, zbey the ſaid Hughes and James 
Peter became and were the bearers and owners of the ſaid laſt 
mentioned bill of exchange; of which laſt mentioned premiſes 
the ſaid Thomas and Joſeph then and there had notice. And the 
ſaid Hughes and James Peter further ſay, that afterwards to wit, 
on the ſame day and year aforeſaid, at London atoreſaid, at the 
pariſh and ward aforeſaid, the ſaid laſt mentioned bill of ex- 
change was preſented and ſhewn to the ſaid Thomas and Foſeph, 
who thereupon then and there duly accepted the ſame, accord- 
ing to the uſage and cuſtom of merchants aforeſaid: By reaſon 
whereof, and according to the uſage and cuſtom of merchants, 
the ſaid Thomas and Foſeph became liable to pay to the ſaid 
Hughes and James Peter the ſaid ſum of money in the ſaid laſt 
mentioned bill of exchange ſpecified, according to the tenor and 
effect of the ſame bill. And being ſo liable, they the ſaid Tho- 
mas and Jaſepb, in conſideration thereof, afterwards, to wit, on 
the ſame day and year aforeſaid, at London aforeſaid, at the pariſh 
and ward aforeſaid, undertook, and to the ſaid Hughes and 


James Peter then and there faithfully promiſed to pay them the 


faid ſum of money in the ſaid laſt mentioned bill of exchange 
ſpecified, according to the tenor and effect of the ſame laſt men- 
tioned bill of exchange. And whereas alſo, the ſaid perſons 
uſing trade and commerce as co-partners in the co-partaerſhip 
name and firm of Liveſey, Hargreave and Co. on the ſaid 18th 
day of February, in the ſaid year of our Lord 1788, at Manche. 
ter, to wit, at Londen aforeſaid, at the pariſh and ward aforeſaid, 
according to the ſaid uſage and cuſtom of merchants, made their 
certain other bill of exchange, in writing, the hand of one of 
them on their joint account, and in their ſaid co-partner{hip 
name and firm of Liveſey Hargreave and Co. being thereunto 
ſubſcribed, bearing date the ſame day and year aforeſaid; and then 
and there directed the ſaid laſt mentioned bill of exchange to the 
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1791. ſaid Thomas Gibſon and Joſeph Jobnſon, by the names and de- 
— ſeription of Meſſrs. Gib/on and Johnſon bankers London; and 
G1n50s and thereby requeſted the ſaid Thomas Gibſon and Joſeph Jobhnſon, 


Jonxson 


v. three months after date, to pay to Mr. John White, or order, 
N 7214. 5. value received, with or without advice, And the 


in Error. ſaid Hugbes and James Peter aver, that when the ſaid laſt men- 
toned bill of exchange was ſo mad? as aforeſaid, or at any time 
afterwargs, there was not any ſuch perſen as John White the 
Juppojed payee, named in the ſame bill of exchange, but that 

the ſame name was merely fictitious, to wit, at London aforeſaid, 

at the pariſh and ward aforeſaid: By reaſon whereof, the ſaid ſum 

of money mentioned in the ſaid laſt mentioned bill of exchange, 

became and was payable to the bearer thereof, according to the 

effect and meaning of the ſaid bill, And the ſaid Hughes and 

James Peter aver, that they the ſaid Hughes and James Peter, 
afterwards, to wit, on the ſame day and year aforeſaid, at Londen 

aforeſaid, in the pariſh and ward aforeſaid, in due form of law 

became, and were, and ſtill continue the bearers and proprietors 

of the ſaid laſt mentioned bill of exchange. And the ſaid Hughes 

| and Tames Peter further ſay, that afterwards, to wit, on the 
1 fame day and year aforeſaid, at London aforeſaid, at the pariſh 
and ward aforeſaid, the faid laſt mentioned bill of exchange was 
preſented and ſhewn to the ſaid Thomas Gibſon and Foſeph Fohne 
fon, who then and there duly accepted the ſame according to 
ihe uſage and cuſtom of merchants: By reaſon whereof, and ac- 
cording to the ſaid uſage and cuſtom of merchants, they the ſaid 
Thomas Cibſon and Fojeph Fobnſon, then and there became and 


4 | | were liable to pay to the ſaid Hughes and James Peter, the ſaid 
x ſum of money in the ſaid laſt mentioned bill of exchange ſpecified, 
; according to the tenor and effect thereof: And being ſo liable, 


they the ſaid Thomas Gibſon and Joſeph Fohnſon, in conſideration 
thereof, afterwards, to wit, on the ſame Cay and year aforeſaid, 
at London atoreſaid, at the pariſh and ward aforeſaid, un- 
dertook and to the ſaid Hughes and James Peter then and there 
faithfully promiſed to pay them the ſaid ſum of money in 
the ſaid laſt mentioned bill of exchange ſpecified, according to 
the tenor and effect of the ſame bill. And whereas alſo, before 
and at the time of the making and indorſing cf the bill of ex- 
change herein after mentioned, there was a certain partnerſhip or 
houſe of certain perſons uſing trade and commerce, as well in 
the names and firm of Liveſey, Hargreave and Co. as in the 


7th. Count, 
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pariſh and ward aforeſaid. And whereas the ſaid laſt mentioned 
=} perſons, 


name and firm of Jobn Ii bite, to wit, at London aforeſaid, at the 
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perſons on the ſaid 18th day of February in the year of our 


Lord 178 $ aforeſaid, at Mancheſter, to wit, at London aforeſaid, 

at the pariſh and ward aforeſaid, according to the uſage and 
cuſtom of merchants, made their certain other bill of ex- 
change in writing, the hand of one of the ſaid laſt mentioned co- 
partners on their joint account and in their co-partnerſhip 
name and firm of L:veſey, Hargreave and Co, being thereunto 
ſubſcribed, bearing date the ſame day and year aforeſaid ; and 
then and there directed the ſaid laſt mentioned bill of exchange 
to the ſaid Thomas Gibſon and Foſeph Fohnſon by the names 
and deſcription of Meſſts. Gihſn and Jobiſon bankers, London; 
and thereby required the ſaid Thomas Gibſon and Joſeph Jobnſon 
three months after date, 7o pay to them, the faid laſt mentioned 
co-fartners by the name of Mr. Jobn White, or order, 72 1 J. 55. 
value received, with or without advice. And the ſaid laſt men- 
tioned co-partners, afterwards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid at the pariſh and ward aforeſaid, 


by a certain indorſement in writing, by them made upon the 
ſaid laſt mentioned bill of exchange according to the uſage and 


cuſtom of merchants, appointed the ſaid ſum of money in the 
ſaid laſt mentioned bill of exchange contained to be paid to the 
ſaid Hughes and James Peter, and then and there delivered the 
ſaid laſt mentioned bill of exchange ſo indorſed as aforeſaid to 
the ſaid Hughes and James Peter which ſaid laſt mentioned bill 
of exchange afterwards, to wit, on the ſame day and year afore- 


ſaid, at London aforeſaid, at the pariſh and ward aforeſaid, ac- 


cording to the uſage and cuſtom of merchants, was ſhewn and 
preſented to the ſaid Thomas Gibſon and Joſeph Jobnſon, for their 
acceptance thereof: And the faid Thomas GibJon and Joſeph 
Johnſon then and there, according to the uſage and cuſtom of 
merchants, accepted the ſame: By reaſon whereof, and by force 


of the uſage and cuſtom of merchants, the ſaid Thomas Gibſon 


and Foſepb Johnſon become liable to pay to the ſaid Zugbes and 
James Peter, the ſaid ſum of money in the ſaid laſt men- 
tioned bill of exchange contained according to the tenor «nd 
effect of the ſaid laſt mentioned bill cf exchange, and their ge- 
ceptance thereof, as aforeſaid. And being fo liable, they the 
ſaid Thomas G:ibjon and Joſeph Johnſon, afterwards to wit, on 
the ſame day and year aforeſaid, at London, aforeſaid, at the 
pariſh and ward aforeſaid, undertook, and to the ſaid Hughes 
and James Peter then and there faithfully promiſed to pay to 
them the ſaid ſum of money in the ſaid laſt mentioned bill of 
exchange 
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exchange contained, according to the tenor and effect of the 
ſame bill, and their acceptance thereof, as laſt aforeſaid. 


The eighth count was for money had and received. The ninth 


for money paid Jaid out and expended. The tenth for money 


lent and advanced. 

Plea. Non aſſumpſerunt, on which iſſue was joined. This iſſue 
was tried at Guildball, Nov. 3, 1789, by a ſpecial jury before 
Lord Kenyon, when a verdict was found for the Plaintiffs. 


A motion was afterwards made in the court of King's 


Bench, by Erſkine for a new trial, which was withdrawn, it 
being agreed on both ſides that the following ſpecial verdict 
ſhould be put upon the record, for the purpoſe of having the 
queſtion finally decided in the Houſe of Lords (a). 


“That the ſaid perſons uſing trade and commerce as co-part- 
ners, in the co-partnerſhip name and firm of Liveſcy, Har- 
greave and Co. on the 18th day of February, 1788, at the 
place within-named, made a certain inſtrument in writing (the 
hand of one of the ſaid co-partners, on their joint account, and 
in their co-partnerſhip name and firm of Liveſey, Hargreave 


and Co. being thereunto ſubſcribed) and directed the ſame in- 


ſtrument to the ſaid Thomas Gibſon and Joſeph Johnſon, by the 


names and deſcription of Meſſrs. G:4/on and Johnſon, bankers 


London; and which ſaid inſtrument is in the words and figures 
following, 20 wit : ; 
| | Mancheſter, Feb. 18th. 1788. 
„5 
Three months after date, pay to Mr. John White, or order, 
Seven Hundred Twenty-one Pounds Five Shillings value re- 
ceived, with or without advice. 
| | | Liveſey, Hargreave and Co. 
To Meſſrs. Gibſon and Johnſon, | 
Bankers, G. G. 
London. 8 
And the jurors aforeſaid, upon their oaths aforeſaid, further 
ſay, That the faid Liveſey, Hargreave and Co. at the time of 
making the ſaid inſtrument, well knew that no ſuch perſon as 
John White, in the ſaid inſtrument mentioned exiſted. And 
the jurors aforeſaid, upon their oaths aforeſ.id, further ſay, that 
afterwards, at the day and place within-mentioned, a certain 
gndorſement in writing was made by the ſaid Liveſey, Har- 
(a) See 3 Term Rep. B. R. 483. 
greave 
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ave 


IN THE THIRTY-FIRST YEAR OF GEORGE III. 


greave and Co. upon the ſaid inſtrument, purporting to be the 
indorſement of John White named therein, and to be ſubſcribed 
with bis hand and name: And that the ſaid indorſement pur- 
ported to require the ſaid ſum of money in the ſaid inſtrument 
contained, to be paid to the ſaid Liveſey, Hargreave and Co. or 
their order, And the jurors aforeſaid, upon their ſaid oaths fur- 
ther ſay, that the ſaid inſtrument being ſo indorſed as aforeſaid, 
they, the ſaid Liveſey, Hargreave and Co. afterwards, at the day 
and place within- named, by a certain indorſement in writing 
made upon the ſaid inſtru ment, and ſubſcribed with the hand 
and name of one Abſalom Goodrich, by procuration of the ſaid 
Liveſey, Hargreave and Co. appointed the ſaid ſum of money in 


the ſaid inſtrument contained, to be paid to the ſaid Hughes 


Minet and James Peter Fector; and then and there delivered 
the ſame ſo indorſed, as well with the name of the ſaid 70% 
White, as with the name of the ſaid Alſalom Goodrich, to the 
faid Hughes Minet and James Peter Fector, for a full and valu- 
able confideration in money therefore then and there paid by 
the ſaid Hughes Minet and James Peter Fector, to the ſaid Live- 


fey, Hargreave and Co, And the faid Hughes Minet and James 


Peter Fector, then and there became, and were, and eſtill are, the 
holders of the ſaid inſtrument. And the jurors aforeſaid, upon 
their oaths aforeſaid, further ſay, that the ſaid inſtrument was 
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afterwards, at the day and place within mentioned, preſented to 


the ſaid Thomas Gibjon and Fojeph Fobnſon for their acceptance 
thereof, and that the ſaid Thomas Gibſon and Joſeph Johnſon, 
then and there accepted the ſame; they the ſaid Thomas Gibſon 
and Toſeph Jobnſon then and there well knowing that no ſuch 
perſon as John White, in the aid inſtrument named, exiſted: 
and that the name of fobn White, fo in dorſed thereon, was not 
the hand- writing of any perſon of that name. And the jurors 
aforeſaid, upon their oaths aforeſaid, further ſay, that the ſaid 
Thomas Gibſon and Joſeph Johnſon, at the time of making and 
accepting of the ſaid inſtrument as aforeſaid, had not, nor had 
they at any time ſince, any money goods or effects whatſoever, 
of, or belonging to the ſaid Liveſey, Hargreave and Co. or of 
the ſaid Hughes Minet and James Peter Fefor, in their hands, 
And the jurors aforeſaid, upon their oatks aforeſaid, further ſay, 
that the ſaid Thomas Gibſon and Joſeph Johnſon, although often 
requeſted, have not paid the ſaid ſum of money contained in the 
laid inftrument, or any part thereof, to the ſaid Hughes Minet 
and James Peter Fefor, or either of them, and that the ſame 
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ſtill remains unpaid ; but whether upon the whole matter afore- 
ſaid, found by the ſaid jurors in manner aforeſaid, the ſaid Tho- 
mas Gigſon and Feſeph Fohnſon are liable to the payment of the 
ſaid ſum of money in the ſaid inſtrument mentioned, or not, the 
ſaid jurors are altogether ignorant, and pray the advice of the 
court here in the premiſes, And if vpon the whole matter 
aforeſaid, found by the ſaid jurors in manner aforeſaid, it ſhall 
appear to the court here, that the ſaid Thomas Gibſon and Joſeph 
Johnſon are liable to the payment of the ſaid ſum of money in 


the ſaid inſtrument mentioned, then the ſaid jurors upon their 
_ eaths ſay, that the ſaid Thomas Gibſan and YJojeph Fobnſen did 


undertake and promiſe in manner and form as the ſaid Hughes 
Minet and Fames Peter Fector by their declaration have declared 


againſt them, And they aſſeſs the damages of the ſaid Hughes 


Minet and James Peter Fector, on occaſion of their not perform- 
ing the promiſes and undertakings within ſpecified, over and 
above their coſts and charges, by them about their ſuit in that 
behalf expended, to 721 J. 5s. And for thoſe colts and charges 
togos. But if from the whole matter found by the jurors, in 
manner aforeſaid, it ſhall appear to the Court here, that the ſaid 
Thomas Gibſon and Foſeph Fobnſon are not liable to the pay- 
ment of the ſaid ſum of money in the ſaid inſtrument mention- 
ed, then the ſaid jurors upon their oaths ſay, that the ſaid Thg- 
mas Gibſon and Foſeph Jobnſon did not promiſe and undertake in 
manner and form as they have within by their plea alleged. 

In Michaelmas Term, Nov. 24, 1789, the court of King's 


Bench, gave judgment on this ſpecial verdict for the Plaintiffs 
upon tbe fifth count of the declaration, and for the Defendants 


on the other counts (a). | | 

Upon this judgment a writ of error was brought, returnable 
in parliament; and the Plaintiffs in error having aſſigned general 
errors, and the Defendants in error having pleaded that there 
was no error in the record of the proceedings, the Plaintiffs in 
error hoped that the faid judgment would be reverſed, for the 
following, (among other) RRASONs. 

Firſt, Becauſe by the law and cuſtom of merchants there are 
two ſpecies of negotiable inſtruments or bills of exchange, 
eſſentially different in their natures, the one payable to order, 
and the other to bearer; the former being only negotiable by 
indorſement, and the property in the latter being transfcrable 


by mere delivery, 


(a) 3 Term Rep, B. R. 481. | 
Second, 
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Second, Becauſe inſtruments of this deſcription are in the 
nature of ſpecialtics, and are by law permitted to be declared 


upon as ſuch ; and the count upon which the Court have given 


judgment, ſetting forth and ſtating a bill payable to bearer, when 
the bill or inſtrument produced in evidence purports to be a bill 
payable to order, is not ſupported by the evidence. 

Third, Becauſe the legal effect of every inſtrument muſt ariſe 
out of, and be colleaed from the words of it, and no parol 
evidence or extrinſic circumſtances can give to it a meaning or 
operation contrary to, or different from that which appears on 
the face of the inſtrument itſelf, 

Fourth, Becauſe in the caſe of inſtruments the property of 
which paſſes by indorſement, it is peculiarly neceſſary that 
there ſhould be perſons in exiſtence, anſwering to the names in- 
dorſed upon ſuch inſtruments, inaſmuch as additional credit is 
derived to them from the number of indorſements made upon 
them, the conſequent appearance of their having paſſed through 
an extenſive circulation, and the apparent liability therefore of 
a greater number of perſons to the payment of the money con- 
tained in them, 


Fifth, Becauſe the facts found by the jury, amount to the 


| ſtatement of a fraud and forgery, which can never give legal 


effect to an inſtrament, nor be the foundation of a contract with- 
in the cuſtom of merchants; which cuſtom muſt be founded 
in convenience, be conſiſtent with reaſon, and ſanctioned by 
uſage: And conſequently, as the count on which the judgment 
for the Defendants in error is given, declares on a bill drawn 
according to the uſage and cuſtom of merchants, the evidence 
does not ſupport ſuch declaration. 

Sixth, Becauſe judgment being given for the Plaintiffs in 
error, on thoſe counts which ſpecially ſtate the circumſtances 
that have been found by the jury, it follows, that they are en- 
titled to it on that count, to the ſupport of which, the facts ſo 
found are the only evidence ; otherwiſe it muſt be decided, that 
a tranſaQtion, which ſtated upon the record in an action upon 
the caſe, is not ſufficient to found a contract, or to make the par- 
ty charged liable, will, when found ſpecially by a jury, and put 
upon the record in the ſhape of a ſpecial verdict, be ſufficient to 
found a contract, and to ſupport a count ſtating a contract of a 
different nature. 
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The Defendants in error hoped that the judgment of the 
Court of King's Bench would be affirmed, with coſts, for the 
following, (among other) REAsoNs. | 

Fir/?, It appears by the ſpecial verdict, that the Defendants 
in error are fair bond fide holders of the bill in queſtion, for a valu- 
able conlideration ; and Ziveſey, Hargreave and Co. the drawers, 
at the time when they drew the bill, as well as the Plaintiffs in 
error Meſlrs. Gibſon and Johnſon when they accepted it, are 
found to have been perfectly informed of the non- exiſtence of 
White, to whom, or to whole order, the form of the bill makes 
the contents of it payable. The Defendants in error therefore, 


are in a ſituation which entitles. them to all the aid which, con- 


ſiſtently with eſtabliſhed legal principles, can be given by a 
court of juſtice; And the Plaintiffs in error having ated under 
no miſtake or miſrepreſentation, and not being in any reſpect in- 
tereſted in the exiſtence or. non-exiſtence of Mile, have no equi- 
table claim to be releaſed from the effect of their engagement, 
or to prevent the application of any favourable rule of con- 
ſtcuction to ſupport the demand of the Defendants in error. 
Second, It is not neceſſary to the validity of deeds or contracts, 
that they can in all caſes operate according to the words in 
which they are expreſſed ; when the rules of law prevent ſuch 
operation, the inſtrument may legally operate in a different 
manner, to give effect to the legal intent of contracting parties, 
Thus words of demiſe may operate by way of confirmation, 
and vice verſa (a): words of grant by way of covenant ; and ſo 
in many ſimilar inſtances. The intent of the drawers and ac- 
ceptors of the bill in queſtion, was to make a negotiable inſtru- 
ment, and if for want of an actually exiſting payee, nominated 
in the bill, it could not be ſo indorſed as to be put into a ſtate 
of negatiability by indorſement, it is humbly conceived that 
there is no rule of law to prevent its being transferred by deli- 
very, and having the effect of a bill expreſſed to be made pay- 
able to bearer, that being the only other method of negotiating. 
bills of exchange: and it is alſo conceived that the fifth count 
of the declaration, which ſtates the bill according to its legal 
effect and operation, is properly adapted to the caſe, and that 
the judgment thereon is warranted by the verdict. By thus 
giving effect to the bill juſtice is done betwixt the partics, and 
the rule affords protection to the fair holder of bills of exchange, 
againſt frauds, by which they might otherwiſe be injured ; with- 


(a) Ca. L.. 45. a Viner, tit. Grants (s) | 
| out 
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out which protection, the currency of bills of exchange would 
be greatly obſtructed, and great inconveniencies would ariſe in 
commercial tranſactions. 

Third. It is objected, that the Defendants in error make title 
to the bill through the medium of a felony ; but ſuppoſing the 
iadorſement of the name of Yhite to have been a felonious act, 
the preſent action is not brought againſt the perſon who com- 
mitted the felony, or for the felonious act: and it has been 
decided (2), that the bond fide holder of a ſtolen bill of exchange 
might maintain an action upon the bill, though it had been ne- 
gotiated to him through the hands of the perſon who ſtole it. 
In the preſent caſe, however, the queſtion does not ariſe ; for the 
verdict finds no intent to defraud ; and conſequently no felony 

is found, nor can be intended. 


E. Bearcroft, 


7. Mingay, 
A. Chambre. 


This caſe was argued at the bar of the Houſe by Erſeine 
and Bower, for the Plaintiffs in error, and by Bearcroft Mingay 


and Chambre, on behalf of the Defendants in error. 
After which, on the 26th of Apri/ 1799, the following 
queſtions were put to the Judges; 
I. Whether the making of the inſtrument declared upon 
; appears upon the ſpecial verdict to be ſo criminal, that the po- 
4 licy of the law will not ſuffer an action to be founded on ſuch 
an inſtrument ? 
79 II. Whether upon the matter found in the ſpecial verdict, 
1 the bill mentioned in the fifth count can be deemed in law a 
0 bill payable to bearer ? 
it III. Whether the matter of the ſpecial verdict will ſuſtain any 
bf other count in the declaration ? 
[= On the 3d of February 1791 the Judges thus delivered their 
g teſpective opinions. 
at Horgau, Baron.— In anſwer to the firſt queſtion propoſed 
al to us, Whether the making the inſtrument declared upon 
* appears to be ſo criminal that the policy of the law will not ſuf- 
us fer an action to be founded upon ſuch inſtrument?” I am of 
ad opinion that no ſuch criminality can be diſtinaly inferred from 
ze, this verdict. | | 
ho To conſtitute that degree of criminality, the facts found muſt 
amount to this, that the parties have uttered the bill or have 
out | (a) Peacock v. Rhodes and another. Dougl, 632. 8v0. 
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any ſuch. repreſentation was made. It is neceſſary therefore 


poſſible to lay out of the caſe any of the facts ſtated in the de- 


CASES IN HILARY TERM 


forged it with intent to defraud ſome perſon in particular, 
Now in the firſt place, acceptance does not import, ex vi terming, 
an utterance. Acceptance may be by writing or by parol. If 
it be by parol, it would be difficult to maintain ht to be ſuch 
an utterance as would amount to the crime ſuppoſed; and if it 
would not, it ſeems extremely queſtionable, whether on any 


principle the mode of acceptance can change the colour of the 


act. It is true that the refuſal to pay may afford a ſtrong pre- 


ſumption of the original intent; and yet that fact ſtanding alone 


can hardly be decifive. It may admit of different interpreta- 
tions ; and if by any fair reaſoning it can receive an innocent 
conſtruction, that will always be preſumed, unleſs it be exclud- 
ed by the finding of the jury. As to the bare writing of the 
name of a non-exiſting perſon, that will not amount to a for- 
gery unleſs ſome repreſentation be made to give the inſtrument 
effect and operation; whereas it is not found by this verdict that 


for the jury to do more than merely to find the inſertion of a 
falſe name in the inſtrument : of itſelf that is no crime ; but it 
becomes one by being done with a deſign of defrauding ſome 
perſon in particular. But in this ſpecial verdict ſo far from 
that being found, it is neither found nor alledged that there was 
an intention to defraud any perſon. That I take to be a radical 
and inſurmountable defect in the ſpecial verdict; and therefore 
that enough does not appear upon it to warrant the Houſe in 
ſaying, that the facts found amount neceſſarily to a felony; with- 
out which the making of the inſtrument declared upon is not fo 
criminal, as that the policy of the law will not ſuffer an action 
to be founded upon it. 


With regard to the ſecond queſtion, © whether upon the mat- 
ter found in the ſpecial verdict, the bill mentioned in the fifth 


count can be deemed in law a bill payable to bearer?” it is im- 


claration, and found by the ſpecial verdict; the anſwer to this 


queſtion muſt embrace them all. It is equally impoſſible not to 


feel that the Plaintiffs in error avow themſelves to be in this 
ſituation, namely, of palpably endeavouring to avail themſelves 
of their own fraud: an attempt, which the law will in no caſe 
endure, much leſs af ſt. Unleſs therefore ſome ſtubborn rule 
of law ſtand in the way of the preſent judgment of the Court 
of King's Bench, it ought to be ſupported ; and I am of opinion 


that no ſuch rule does impeach it, It is admitted that many 
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cafes may be put, ſuch as are mentioned in Co. Lit. 45. a. and in 
many other books, in which deeds and folemn inſtruments are 
not always to be conſtrued or to have effect according to their 
technical or literal import, but that they ſhall have ſuch an opera- 
tion as will carry the intent of the parties into execution, though 
contrary to the ſtrict letter of the inſtruments themſelves. That 
principle will, in my apprehenſion, apply directly to the preſent 
caſe, The bill in queſtion, on the face of it, imports to be a 
bill of exchange payable to John White or his order; but in 
truth and in fact it is not ſo, it never was, nor ever can be fo, 
becauſe there is no ſuch perſon exiſting as John White, which 
is found to be a fact known to the acceptors as well as to the 
drawers. Is then the bill fo vitiated, as (contrary to the princi- 
ple which operates on deeds and other inſtruments) to loſe all its 
efficacy and become mere waſte paper? To anſwer that queſtion 
we muſt reſort to what the law never overlooks, the intention 
of the parties, which in the preſent caſe was clearly otherwiſe. 
The Plaintiffs in error, as well as Liveſey and Co., meant to give 
the bill a credit by the acceptance, and to put it into circula- 
tion; and they all thought the moſt convenient way of doing it 
was by inſerting in it this fictitious name. It having been found 
then, that the Plaintiffs in error knew at the time of their ac- 
ceptance, that the name of John White was a mere fiction, they 
muſt be preſumed to have known more, namely, that no regular 
or formal title could ever be traced through him by any holder of 
the bill, If therefore they have accepted a bill, which they 
knew was ſo framed as to be incapable of being proved in the 
ſhape it bore, they ſhall nevertheleſs be held to theic undertaking 
to pay it, though it be preſented to them in another, becauſe they 
themſelves have induced ſuch neceſſity; for it is a known tule of 
law, that no man ſhall take advantage of his own wrong. 

Nec lex eſt fuſtior ulla, 

Qudm necis artifices arte perire ſud. 

It is im poſſible not to conſider the drawers and acceptors here 
as one and the ſame, linked together for the purpoſe of giving 
colour and effect to this fraudulent tranſaction. The difficulty 
on the form of the bill ariſes from no miſtake or accident, but 
from the deliberate and concerted act of the acceptors as well as 
the drawers, But it is ſtill 1a their power to give effect to the 
bill; ſhall they not then be obliged to do fo? Perhaps it may 
not be too much to ſay, that on this finding a preſumption will 
ariſe that the intention of the acceptors was that it ſhould be 
payable to the bearer; for they knew that the bill, virtually, had 
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no indorſement upon it by Job Mbite; they knew that it came 
into the hands of Minet and Fector by the delivery of Liveſey and 
Co. and that in truth whatever ſemblance it bore, it was nothing 
but a bill payable to bearer. I contend that it is not competent to 
theſe partners in the fraud to ſay, it is true we did accept the 
« bill, but we meant nothing by that acceptance, but to cheat 
« all mankind, let the bill get into what hands it might.” As 
little ſhall they be permitted to ſay, after having fabricated this 
paper, that it is not according to the law and cuſtom of mer- 
chants, which I conceive will attach on the bill, notwithſtand- 


ing the fraud uſed in its original formation. The great prin- 
ciple that I go upon is, that parties to a bill, ſhall not, any more 


than parties to any deed or inſtrument, take advantage of their 
own fraud. In truth what is the end and effect of acceptance but 
a liability to pay? The acceptors having given this bill a cur- 
rency when they knew that it never could be paid to the order 
of M bite, the law will preſume that they intended that formality 
ſhould be waived. If it be waived, what does it remain but a 


bill payable to bearer? Knowing that it was inpeſſible to pay 


it in the ſhape it bore, they accepted it, but knowing at the 


ſame time that it was pofible to pay it in another. The law 


will conclude then that ſuch was their intent; and I conceive 
that ſuch a conſtruction will be moſt conformable to the policy 
which affects, and the principles which operate on all commer- 
cial tranſactions. That policy and thoſe principles are bottomed 
in liberality. Bargains ſhall be coforced, undertakings ſhall be 
executed, and promiſes to pay ſhall be performed. The rule of 
law, that a man's own acts ſhall be taken moſt ſtrongly againſt 
himſelf, obtains not only in grants, but extends in principle to 
all other engagements and undertakings. I conceive therefore 
that the acceptors of this bill ſhall not be heard to ſay in a court 
of juſtice, that as they never intended to pay it, ſo becauſe they 
have inſerted Möbitè's name in it, they never ſhall be compelled to 


pay it. On the contrary, the law will hold them more ſtrictly 


to a compliance with their engagement, on the ſingle ground of 
their own fraud, and will therefore ſtil] confider the bill as capa- 
ble of transfer by delivery, A bill of exchange, in its own na- 
ture, amounts to nothing more than an authority on one hand, 
to pay to the order of the perſon to whom it is made payable, and 
on the other, to an undertaking on the part of the acceptor that he 
will pay it. By his acceptance he puts himſelf into a fituation 
bat makes it obligatory on him to pay the bill, either in the very 

terms 
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terms of it, or as nearly as poſſible to its literal import; and as 
ſoon as he has made himſelf the principal debtor for the ſum con- 
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of Whtte, becauſe the fact found makes that to be impoſſible, and Miner and 


impoſſible in their own knowledge. The name of eln White 
then mult be conſidered as if it were not on the bill at all, as no 
name, as a mere non-entity, To whom then mult the preſump- 
tion ariſe that it was intended to be payable, but to the only 
perſon it could, namely to the bearer? And I am of opinion, 
that the great ends of circulation, the ſupport of credit, and 
the extenſion of commerce, would be in conſtant danger of fatal 
checks, if bills were permitted to be ſo made as to enable con- 
federate acceptors to ſet up their own fraud, as a juſtification for 
refuling payment to a fair and honeſt holder of them for a 4ond 
fide valuable confideration, which theſe Defendants are found to 
have given. On this queſtion therefore I am of opinion, that 
upon the matter found in the ſpecial verdict, the bill mentioned 
in the 5th count may be deemed in law a bill payable to bearer. 
But if Ss bill cannot be ſuſtained as a bill Pran to bearer, 
then on the third queſtion, 

«© Whether the matter of the ſpecial verdi& will ſuſtain any 
other count in the declaration?“ I am of opinion that it will allo 
ſuſtain the flit, by conſidering the bill as a new bill from the 
time of the ſubſequent indorſement of Liveſey and Co. For 
every indorſer charges himſelf in the ſame manner as if he had 
originally drawn the bill. From the moment therefore of that 
ſeccnd indorſcment by their procuration, they gave the Plain- 
tiffs a new title to the bill, and they gave a freſh authority to 
Gibſon and Johnſon, namely, to pay it to their own order; and 
to that authority Gibſon and Johnſon muſt be taken to have ac- 
ceded, becauſe it is expreſsly found that their acceptance was 
ſubſequent to ſuch indorſement ; which acceptance then made 
muſt be coupled with the knowledge, which they are found to 
have had, of the antecedent fiction. I conceive therefore that 
having accepted it after Liveſey and Co. had fo indorſed it, and 
knowing at the ſame time, that although there was on the bill a 
AQtitious indorſement, there was allo a real one, the law will pre— 
ſume them to have given credit to he, and thereby to have ac- 
cepted a good and a valid bill. In this view of it, I conſider 
them as liable to pay the bill under the firſt count in the declara- 
tion, which I am cf opinion may allo be ſuſtained by the ſpecial 
verdict, | 
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PERRYN, Baron. With reſpect to the firſt queſtion, namely, 
Whether the making of the inſtrument declared upon appears 
upon the ſpecial verdict to be ſo criminal, that the policy of the 
law will not ſuffer an action to be founded on ſuch inſtrument ? 
The law where a felony has been committed, will not permit the 


party ipjured to proceed againſt the offender in a civil ſuit, but 


for the ſake of the public he muſt ſeek his remedy by a criminal 
proſecution, and the civil action ſhall merge in the felony. This 
is certainly ſo againſt the perſon who commits the felony. The 
main ingredient to conſtitute the crime of forgery, is an intention 
to defraud; it muſt be ſo laid in the indictment and proved. In 
the caſes of Wilkes at Launceſton (a), Tuft's (b) caſe and Bolland's 
(c) caſe cited at the bar, there was a falſe repreſentation made, 
a falſe name put upon the ſeveral bills in each caſe, andin all an 
intention to defraud particular perſons was charged expreſsly and 
found. Putting a fictitious perſon's name on a bill of exchange, 
will not I conceive amount to felony, unleſs done with intent to 


_ defraud; and I believe it has not been an unuſual practice amongſt 


merchants, to draw bills in favour of fictitious payees without 
any intention to defraud. But however that may be, it does 
not appear nor is it found by the ſpecial verdict, that there was 
in this caſe an intention to defraud : that, as I think, ought to 
have been found as a fact by the verdict to merge the civil ac- 
tion; and therefore I am of opinion, that the making of the in- 
ſtrument declared upon, does not appear upon the ſpecial ver- 
dict to be ſo criminal, that the policy of the law will not ſuffer 
an action to be brought on ſvch inſtrument. 

As to the {ſecond queition, viz, Whether upon the matter found 
in the ſpecial verdict, the bill mentioned in the gth count can 
be deemed in law a bill payable to bearer ? Theſe facts appear in 
the ſpecial verdiR ; that the name of John White indorſed on the 
bill, was done by the drawers previous to the receiving the full 
value from the Defendants in error; that Gib/on and Johnſon 
afterwards, with full knowledge that John //bite was a non- 
entity, and that no perſon with that name had indorſed the bill, 
accepted it, This circumſtance being known to the acceptors, 


(a) In this caſe. one Milſes drew a bill in | Fat. 2 Geo. 2. c. 25. e was afterwards in- 
a ſictitious name upon a fictitious drawee, in | dicted again for forgery, having Crawn an- 
favour of a real payee in payment for goods | other bill under the ſame circumſtances, and 
ſoid. He was firſt indicted for the cheat at tried before Mr. Juſtice Yates at Bodmin 
Laurceften, and acquitted, The caſe being | Juzi/t 1767, but again acquitted. 
{tated to the Judges, they were all of opinion () Leach's Crown Law, 192, 


that the tranſakion was a forgery within | (c) Ibid. 83 
2 | there 
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there was no impoſition upon them, they have with their eyes 
open ratified and confirmed the acts of the drawers, guaranteed the 
payment of the bill, and undertaken to diſcharge it. Ia the caſe 
of drawing bills of exchange to the order cf a fictitious payee, the 
drawer and acceptor, knowing the fact, have no reaſon to com- 
plain of any injury to them, The acceptor, either upon the 
credit, or for the honour of the drawer, engages to pay the bill 
when due, and can never be diſcharged from that engagement 
except by ſatisfying the bill, which if he once does to the bond 
fide holder, he can run no riſque of any claim from a fictitious 
payee, Every perfon whoſe real name and ſignature appears on 
a bill of exchange, is reſponſible to the extent of the credit he 
gives to it in the negotiation of it. It is contrary to juſtice, and 
not to be endured, that fraudulent drawers and acceptors ſhould 
receive benefit by their own acts, and their eſtates be exonerated 
from the demands of their juſt creditors. The claim of the Defen- 
dants in error certainly in juſtice and equity ought to be ſup- 
ported, and I think it may in law be maintained upon the 5th 
count, as on a bill payable to bearer . The intent of the drawers 
and acceptors of the bill ſeems to be, to have made a negotiable 
inſtrument; and if for any defect, it cannot be made fo by in- 


dorſement, it is reaſonable it ſhould be made valid in any way in 


which that effect can be produced: and there does not occur to 


me any rule of law to prevent its being made good by delivery. 


If a bill be made payable to a perſon not exiſting, it operates as 
a bill payable to bearer. Where the bill is in the hands of a 
purchaſer for a full and valuable conſideration b9n4 e, and the 
acceptor, before his acceptance, is privy to the non-exiſtence of 


the payee, and who cannot give an order, it is in effect and in 


point of law the ſame thing as if made payable to the Halder, 
namely, the bearer. Many inſtruments may be enforced con- 
trary to the words, Co. Litt. 45. 4. 301. b. words of demile may 
operate as a grant, covenant to ſtand ſeiſed, confirmation, and 
in other ways: at one time they may operate as a leafe, at an- 
other time as a confirmation, in order to preſerve right and do 
juſtice, the law being anxious and aſtute to obtain thoſe purpoſes. 
In the caſe of Stone v. Freeland, cited 3 Term Rep. B. R. 
176 (a), Lord Mansfield ſaid, in bills of exchange names 
of payees were often uſed of perſons not having exiſtence, and 
ſuch bills indorſed by the drawer; and if with knowledge of 
that fact a bill is accepted and put in circulation, it {hail not 


(a) Vide ante, 316. a note of that calc, 
lie 
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lie in the acceptor's mouth to ſay, the bill is a bad one. And 
in that caſe Lord Mansfeld held, that the acceptor was liable, 
though there was a fictitious payee, and that ſuch acceptor ſhould 
not be at liberty to deny the validity of the bill, which by lend- 
ing his acceptance he had put in circulation. In Peacock v. 
Rhodes, Dougl. 632. Lord Mansfield in giving the opinion of 
the Court, ſaid, the law was ſettled, that the holder of a bill 
coming fairly by it, has nothing to do with the tranſaction be- 
tween the original parties, except in the fingle caſe of a note for 
money won at play.“ Price v. Neale 3 Burr. 1354. was the 
caſe of a forged bill, which had been accepted and paid to the 
Defendant in the courſe of trade; there Lord Mangſeld held, that 
the acceptor having given credit to it by his acceptance, ſhould 
not recover back what he had paid to a bond fide holder. In C/lis 
v. Emmett, Term Rep. C. P. 313 (a). where a bill was made 
payable to a fictitious payee or order, it was holden that the in- 
dorſee might maintain an action againſt the drawer, as on a bill 
payable to bearer, Under the circumſtances ſtated in this ſpecial 
verdict, I ſee no diſtinction that can be made between the drawer 
and acceptor of ſuch bill. The bill indeed in this caſe, as in 
Collis v. Emmett, is payable to John White or order, but before the 
Plaintiffs in error accepted it, they knew that John White was 
not in exiſtence, and could not make an order: the indorſees 
ignorant of that fact, pay a full value for the bill; the acceptors 
have, by lending their name, given circulation to the bill, and 
have as I conceive, undertaken to pay the bill to ſuch perſon as 
ſhall be the bond fide holder: their engagement is to pay the 
bill, in any way in which it can take effect. Upon the whole 
therefore I concur with the judgment of both the courts of 
King's Bench and Commion Pleas, and wy anſwer to the ſecond 
queſtion is, that upon the matter found in the ſpecial verdict, 
the bill mentioned in the 5th count may be deemed in Jaw a bill 
payable to bearer. 

The third queſtion is, whether the verdit can be ſuſtained 
upon any other count in the declaration? If the verdi could 
not be ſupported on the fifth, I conceive it may be ſuſtained 
upon the firit count in the declaration, and that this trenſaQion 
will ſtand, or may be conſidered in this way, viz. that by Live- 
ey and Co. making the bill payable to Fon Nite or order, there 
being no ſuch perſon exiſting by that name, they have them- 
ſelves aſſumed and taken the name of Z/bzize, for the purpole of 
indorſing and negotiating the bill, with the conſent and by the 


(a) Ante 513. 
authority 
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authority of the perſons, who afterwards, knowing the fact ac- 
cepted the bill; that this was truly and ſubſtantially making the 
bill payable to heir own order, and that the caſe may be con- 
ſidered as if every thing reſpecting John White and order, ſo far 
as regards the drawers and acceptors, was ſtruck out of the bill, 
and that by the indorſement by Liveſey and Co. it will operate 
as a new bill, Sali. 125. Upon the third queſtion, therefore the 
beſt opinion I can form is, that the verdict may be ſuſtained upon 
the firſt, as well as upon the fifth count of the declaration. 
THOMPSON, Baron. Before I proceed to ſtate the queſtions which 
have been propoſed to the Judges, it may be proper to recall the 
attention of the Houſe to the declaration in this caſe, and to the 
facts diſcloſed in the ſpecial verdict. This is an action of afſump- 
fit. The firſt count of the declaration ſtates, that certain perſons 
carrying on trade as parties under the firm of Liveſey and Co. on 
the 18th of February 1788, according to the cuſtom of merchants 
made a bill of exchange, directed to the Defendants Grb/on and 
Jobnſon, requiring them three months after date, to pay 721 /. 
5s. to John White or order, value received, Liveſey and Co. 
well knowing that no ſuch perſon as John White exiſted ; upon 
which bill an indorſement was afterwards made, purporting to be 
the indorſement of John White named in the bill, and to be ſub- 
ſcribed by him, and purporting to require the contents to be 
paid to Liveſey and Co. or order; that Liveſey and Co. after- 
wards (by indorſement on the bill ſubſcribed by one Ahſalom 
Goodrich, by procuration of Liveſey and Co.) appointed the mo- 
ney contained in the bill to be paid to the Plaintiffs, and deliver= 
ed the bill ſo indorſed to them, and that the Defendants after- 
wards accepted the bill, they well knowing that no ſuch perſon 


as fohn White named in the bill exiſted, and that the name of 


Jobn White ſo indotſed, was not the hand writing of any perſon 
of that name. 

The ſecond count after ſtating the drawing of the bill as 
above, added Liveſey and Co. well knowing that John White 
was not a perſon dealing with, or known to Liveſey and Co. 
and uſing the the name of John MWbite in the bill as a nominal 
perſon only, and intending not to deliver the ſame to him, or 
to procure the ſame to be actually indorſed by him. Upon 
which bill a certain indorſement was made purporting to be 
the indorſement of Jobn White, requiring the payment to be 
made to Liveſey and Co. or order; and that Liveſey and Co. 


indorſed and delivered the bill to the Plaintiffs, without hav- 
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ing delivered the bill to John bite, and without any actual 
indorſement or aſſignment of the bill by 7/þ:te.” 

The third count ſtates, that the bill was made payable to them- 
ſelyes Liveſey and Co. by the name and deſcription of Jobn 
White, | 

The fourth count ſtates it is a common bill payable to John 
White or order, and that John White indorſed it to the Plaintiffs, 


The fifth count ſtates the bill as payable to bearer, and 
that the Plaintiffs were the bearers: on which judgment has 
been given for Defendants in error. 

The ſixth count ſtates it as payable to Jon White or order, 
with an averment that when the bill was made, there was no 
ſuch perſon as John White the ſuppoſed payee, but that the 
name was merely fictitious; by reaſon whereof the ſum mention- 
ed in the bill became and was payable to the bearer thereof, ac- 
cording to the effect and meaning of the bill; averring alſo that 
the Plaintiffs were the bearers and proprietors thereof. 

The ſeventh count ſtates that there was a partnerſhip of certain 
perſons uſing trade, as well in the name and firm of Liveſey and 
Co. as in the name and firm of 7% White; that the laſt 
mentioned perſons made the bill, (the hand of one of them 
on their joint account, and their co-partnerſhip name and 
firm of Liveſey and Co. being thereto ſubſcribed,) and directed 
it to the Defendants, requiring them three months after date, to 
pay to the ſaid laſt mentioned co-partners by the name of John 
White or order, 721 J. 55. and that the ſaid laſt mentioned co- 
partners afterwards by a certain indorſement in writing, appoint— 
ed the contents to be paid to the Plaintiffs, and delivered the bill 
fo indorſed to them, &c. The other counts are for money had 
and received by the Defendants to the Plaintiffs; for money 
paid, laid out and expended by the Plaintiffs to the uſe of the 
Defendants ; and for money lent and advanced by the Plaintiffs 
to the Defendants. | 

The Defendants having pleaded the general iſſue, the jury 
have found a ſpecial verdict to this effect; (That Liveſey, Har- 
greave and Co. on the 18th day of February.1788, made a cer- 
tain inſtrument in writing with their partnerſhip. name fub- 
ſcribed, directed to the Defendants, (and which is ſet out in the 
words) requiring them three months after date, to pay to John 
White or order, 7211. 5s. value received: That Liveſey and Co. 
at the time of making it, well knew that no ſuch perſon as 
Jobn White in the inſtrument mentioned exiſted. 


That 
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That an indorſement was afterwards made by Liveſey and Co. 
on the inſtrument, purporting to be the indorſement of J 
I/hite named therein, and requiring the money contained in the 
inſtrument, to be paid to Liveſey and Co. or their order; that 
Liveſey and Co. afterwards by an indorſement on the inſtrument, 
ſubſcribed by AzJalom Goodrich by procuration of Liveſey and 
Co. appointed the money to be paid to the Plaintiffs, and de- 
livered the bill fo indorſed to the Plaintiffs, for a full and valuable 
conſideration in money, and that the Plaintiffs became and Qill 
are the holders of the inſtrument: That the inſtrument was at- 
terwards accepted by the Defendants, they well knowing that 
no ſuch perſon as Joh bite named in the inſtrument exiſted, 
and that the name of Jon White indorſed thereon, was not the 
hand writing of any perſon of that name. The verdi& then 
finds that Gieſn and Fobnſon, at the time of making and ac- 
cepting the inſtrument, had not, nor had they at any time ſince, 
any money, goods, or effeAs whatſoever, belonging to Liveſey 
and Co. or to Minet and Fedor in their hands, and that Gibſon 


and Johnſon have not paid the bill. Upon this ſpecial verdi& 


the court of King's Bench has given judgment for the Plaintiffs 


below the now Defendants in error, upon the fifth count of the 
declaration, and for the Plaintiffs in error on the other counts. 
And your Lordſhips having heard the arguments, have been 
pleated to propole the following queſtions to the Judges. 

1ſt, Whether the making of the inſtrument declared upon ap- 
pears upon the ſpecial verdict to be fo criminal, that the policy of 
the law will not ſuffer an action to be founded upon ſuch in- 
ſirument ? 


2dly. Whether upon the matter found in the ſpecial verdict, 


the bill mentioned in the fifth count can be desmed in law a bill 


payable to bearer ? 


zaly. Whether the matter of the ſpecial verdict will ſuſtain any 
other count in the declaration ? 

The firſt queſtion propoſed, does not proceed on any objection 
to the form of this particular action, but to the maintaining of 
any action whatſoever againſt Gi] and Johnſon, in reſpect of 
the bill in queſtion, ſuppoſing that there may have been dif- 
cloſed by the ſpecial verdict ſuch a degree of criminality on the 
part of Gibſon and Johnſon, in the ſhare they have had in the 
tranſaction relating to this bill, as is ſufficient to involve 
them in the guilt of felony, and conſequently ſuch as calls 


for a public proſecution, inſtead of a private aQion by the 
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party complaining of the breach of a contrat ſo conſtituted. 
Undoubtedly. there have been caſes, in which the indorſement of 
a fictitious name upon a bill of exchange has been determined to 
be a forgery ; for it is not eſſential to conſtitute that crime, that 
there ſhould be a perſon in exiſtence whoſe name is forged, 
though it is effential that it ſhould be done with intent to defraud 


| ſome perſon, who muſt be particularly ſpecified. In the preſent 


caſe, there is nothing ſtated by the verdict to charge Gz4/on and 
Johnſon with the fact of aſſiſting Zrireſey and Co. in the falſe 
making or counterfeiting this indorſement, even ſuppoling it had 
been expreſsly found to have been done by Liveſey and Co. with 
intent to defraud Minet and Fector. If therefore there is any 
ground for imputing to G:5/on and Johnſon a felony in reſpect of 
this bill, it muſt be the offence of uttering and publiſhing the 
indorſement knowing it to be forged. I am at preſent by no means 
prepared to ſay, that the mere undertaking of a man to pay a 
bill drawn upon him by his correſpondent in favour of a perſon 
who has no exiſtence, 1s of itſelf an uttering and publiſhing of 
the indorſement knowing it to be forged, within the meaning of 
the ſtatute, Put whatever may be the determination of ſuch a 
caſe, if ever it ſhould come before a court of criminal judica- 
ture, the queſtion cannot ariſe unleſs the fact be ſtated to be 
committed with intent to defraud ſome particular perſon, which 


is rot the preſent caſe, And indeed it here appears, that Mrnet 


and Fector had parted with their money to Liveſey and Co. for 


the bill, before it was accepted by G:b/on and Johnſon, If there- 


fore this preliminary objection to the Plaintiff's cauſe of action be 
not well founded, which I conceive it not to be, it is next to be 
conſidered, whether this action can be maintained on the fifth 
count of the declaration, which treats the bill as payable to the 
bearer, and deduces a title to the Plaintiffs in the action, in that 
character; on which count judgment has been given for them 
by the court of King's Bench. To conſider the bill in queſtion 
as a bill payable to bearer, is undoubtedly to treat itas an inſtru- 
ment in a different form from that in which it appears ; and yet 
it is certain that the bill is not in reality what it imports to be. 
The conſtruction which has been put upon this inftrument by 
the Court below, is that which will give effect to it, and com- 
pel the Detendants there to do, what in juſtice they are bound to 
do, vis. to make good the engagement they entered into by ac- 
cepting the bill; v7z. to pay the amount of it. In order to ſup- 


port this conſtruction, recourſe muſt be had to the facts diſ- 
| | cloſed 
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cloſed by the ſpecial verdict; and there it appears that Liveſey 
and Co. when they made, and Gibſon and Johnſon when they ac- 
cepted the bill, knew that there was no ſuch perion as John 
bite, the ſuppoſed payee of the bill, in exiſtence, to receive the 
money or authorize any other perſon by indorſement to re- 
ceive it, and that the bill was incapable of being negotiated in 
that form. But it was meant to be a negotiable bill of ex- 
change, and has actually been delivered for a valuable confidera- 
tion; and therefore to give effect toit, and to what we muſt take 
to be the intention of the parties, it ſeems requiſite to conſtrue it 
(as between thoſe parties) a bill payable to bearer, and conſe- 
quently aſſignable by the delivery which has taken place, It is 
clear, (as was ſaid by the Court of King's Bench in giving judg- 
ment in the cate of (a) Tat/oack v. Harris in Eafter Term 1789.) 
that many inſtruments may be enforced contrary to the wording 
of them; as if B. tenant for the life of C, and he in remain- 
der or reverſion in fee having ſeveral eſtates in the ſame land, 
join in the ſame leaſe by deed ; during the life of C. it ſhall be 
conſidered as the leaſe of B. and confirmation of him in re- 


verſion or remainder, and after the death of C, it is the leaſe of 


the remainder man and the confirmation of B, according to 


Co. Lit. 45. a. The caſe of Collis v. Emmett determined by the 


Court of Common Pleas in Hilary Term 1790, which is reported 
in the (5) Term Reports of that Court, and which has been re- 
ferred to in the argument, appears to have been decided on the 
fame principle with the preſent caſe, There the Defendant 
wrote his name on a blank paper, and delivered it to Liveſey and 
Co. for the purpoſe of drawing 2 bill of exchange for ſuch 
ſum and payable to ſuch perſon as they ſhould think fit. Live- 
ey and Co. drew a bill on the paper over the Defendant's name, 
for 1551/, upon themſelves, payable to George Chapman or order, 
which a clerk of Liveſey and Co. accepted for them; and with 
the authority of Liveſey and Co. the name of George Chapman 
was indorſed upon the paper. This bill was then delivered for 
a valuable conſideration to a perſon on behalf of one Fefery, 
who negotiated it with the Plaintiffs: there was no ſuch perſon 


as Chapman the ſuppoſed payee. In an action brought by the 


Plaintiffs againſt Emmett as the drawer of the bill, the Court 
held upon a ſpecial verdict, that the Plaintiffs might recover 
againſt him as the drawer of a 6// payable to bearer, on a count 
to that effect. Upon the whole therefore I conceive, on this 


(a) 3 Term Rep. B. R. 174. „Aue 313. 
h 7 P ſpecial 
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ſpecial verdict, that the bill mentioned in the fifth count may be 
deemed in law a ill payable to bearer. 

But ſuppoſing that it cannot properly be ſo deemed, then I con- 
ceive that the matter of the ſpecial verdict will ſuſtain the jr/ 
count in the declaration, and in this way; vz2. the requeſt con- 
tained in the bill directed to G and Jobnſon to pay the mo- 
ney to John White or order, inaſmuch as no ſuch perſon exiſted, 
and that was known both to the drawer and drawee, may be con- 
ſidered (as between thoſe parties) as a requeſt to pay ſo much 
money, without mentioning any payee ; and the indorſcment of 
the fictious name a mere nullity, conveying no intereſt to Live- 
ey and Co. as indorſees. It is material then to conſider what, 
under theſe circumſtances, may be the effect of the indorſement 
from Liveſey and Co on the bill, whereby they direct the con- 
tents to be paid to Minet and Fedor. In ſuch caſe, it ſeems no 
forced conſtruction of that indorſement to ſay, that Zzveſcy and 
Co. ſpeak by it this language to Gibſon and Fobnſon, “ We have 
* on the face of this bill required you to pay 721/. 5s. without 
* mentioning any real perſon to whom it can be paid, (and 
* which you know,) we now direct you to pay that ſum to 
« Minet and Fedor.“ After which direction, the acceptance 
is made by Gibſon and Fohnſon., Thus the names of Minet and 
Feclor may be incorporated in the bill, inſtead, of the fictitious 
name of Fobn White ; and they will be intitled to maintain their 
action on the ficſt count of the declaration, which has ſtared the 
ſpecial circumſtances of the caſe, and which are verified by the 
{pecial verdict. 

The reſult of the whole is, that the opinion, which with all 
deference I have to ſubmit to the Houſe on the queſtions pro- 
oy is, 

That the making the inſtrument declared upon, does not 
appear upon the ſpecial verdict to be fo criminal, that the policy 
of the law will not ſuffer an action to be founded on ſuch in- 
{trument. 

2. That upon the matter found in the ſpecial verdict, the bill 
mentioned in the fifth count can be deemed in law a bill Payable 
40 bearer, Or if it cannot, then 

3. That the matter of the ſpecial verdict will ſuſtain the rt 
count of the declaration. 

GourD, J. As it appears in the firſt count and by the ver- 
dict, that the drawers Liveſey and Co. and the drawees G7 n 


and Johnſon knew that no ſuch perſon as John White exiſted, 
and 
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and therefore that it was impoſſible there ſhould be ſuch an in- 
dorſement as the bill literally ſeems to require, and conſequently 
that it could never have been intended there ſhould be ſuch an 
indorſement, I think that muſt be rejected as ſurpluſage and 
repugnant. The bill then will ſtand as a direction to pay 70 
order, and ſuppoſing it to have been drawn in that form, to pay 
to order, I conſider the word ur muſt have been ſupplied by a 
neceſſary ſubintelligitur; and then the bill being indorſed to the 
Plaintiffs for a full and valuable conſideration, they became the 
bond fide holders, and upon this conſtruction, clearly intitled to 
recover againſt the acceptors. Nor would the law allow them 
or the drawers to ſay that they intended to cheat and defraud the 
holders who ſhould purchaſe it as a fair bill, which the acceptors 
ratified as ſuch, and on whom (the bill being directed to them 
to pay) the Plaintiffs could not but have a principal reliance for 
payment in caſe they ſhould accept it, which from the nature of 
the tranſaction was to be expected. For Lex ef! ſanctio juſta, 
jubens honeſta, prohibens contraria. I therefore conclude that 
this bill is to be conſidered as a bill drawn on the Defendants 
payable to the order of the drawers, and in that view is no more 
than in the ordinary courſe of a bill payable to order within the 
cuſtom of merchants; in which caſe, whether the acceptor had 
effects of the drawer or not, is immaterial. 

Upon the ſuppoſition that the opinion I entertain and have 
delivered on the firſt count ſhould be conceived not be te- 
nable, the next conſideration will be, whether the gr zu... ken 
by the Court of King's Bench, to conſtrue it to be a bill under 
the circumſtances of the caſe payable to bearer, is right, ut res 
magis valeat quam pereat; whether when it is impoſſible for the 
inſtrument to operate literally, the equity of the law will not 
put ſuch a ſenſe upon it as will anſwer the intention of the par- 
ties, and give it effect. It would be enough to ſay to give it 
effect to the innocent party, but I do not heſitate to ſpeak 
plurally, the intention of the parties, fince it appears that both 
drawers and acceptors knew it could not have effect literally in 
the form in which it was fabricated, and as I have already ob- 
ſerved, the law will not endure that they ſhould alledge that 
their intention was fraudulent; for allegans ſuan turpitudinem 
non eft audiendus. It is a rule of law, that every inſtrument 
ſhall be conſtrued ia the moſt forcible manner againſt the maker. 
The argument then reſults to this: it was in the power of the 
drawers and acceptors (for it is evident they acted in concert) 

| | to 
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| 1791. to have framed the bill to be payable to a real perſon or order, 
| — or to bearer, and in either caſe it would have been effectual to 
Ginsox and charge the drawers, and after acceptance the drawees. But they 


"ra do not chooſe to take the firſt courſe, and it is highly probable 
8 098 (I might ſay apparent) that the reaſon was they knew that no 


in Error. ſubſtantial payee would indorſe the bill, and ſo their purpoſe in 
that form would be defeated. They therefore reſort to an eluſory 
form, which could not in that ſhape have any force or effect. 
It remains then that it ſhould be conſtrued that zhey meant the 
bill ſhould be payable to bearer, as being the only way in which, 
in its original formation, it could take effect and oblige them as 


a bill of exchange. 

No violence is done; it follows and enforces what muſt be 
preſumed to be their intention, the payment to the perſon juſtly 
intitled to the money. No inconvenience can enſue, becauſe by 
the ſatis faction of the bill all farther circulation of it is at an end. 
For theſe reaſons I am of opinion that the Court of King's Bench 
had ſufficient foundation to decide for the Plaintiffs on the fifth 
count. 

| Lord Chief Baron Exx E. This is an action on the caſe, 
and the Plaintiffs' declaration conſiſts of ten counts. In 
the firſt they ſtate, that certain perſons uſing trade and com- 
merce as co- partners, in the co-partnerſhip name and firm of 
Liveſey, Hargreave and Co. according to the uſage and cuſtom 
of merchants, made their bill of exchange in writing, (the 
hand of one the ſaid co-partners on their joint account, 
and in their co-partnerſhip name and firm, being thereunto 
ſubſcribed,) and directed it to the Defendants by the name, 
&c. and thereby required them, three months after date, 
to pay to Mr, Jobn White or order, 7211. 55. value received, 
with or without advice; they the ſaid Lzwe/ſey, Hargreave and 
Co. then and there well knowing that no ſuch perſon as John 
White in the ſaid bill of exchange named, exiſted: upon which 
bill afterwards an indorſement was made, purporting to be the 
indorſement of Jobn Mbite named in the ſaid bill, and to be 
ſubſcribed with his hand and name, and purporting to require 
the ſum of money in the bill contained to be paid to the ſaid 
Liveſey, Hargreave and Co. or their order. That afterwards the 
faid perſons uſing trade, &c. in the name and firm of Liveſey, 
Hargreave and Co. by an indorſement ſubſcribed with the name 
and hand of Ab/alom Goodrich, by procuration of the ſaid Live- 


fey, Hurgreave and Co. according to the uſage and cuſtom of af 
1 merchants 


Y 


ats 
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merchants appointed the contents of the bill to be paid to the 
Plaintiffs, and delivered the bill ſo indorſed with the names of 
bite and Goodrich, to the Plaintiffs; which bill was afterwards, 
according to the uſage and cuſtom of merchants, ſhewn and pre- 
ſented to the Defendants for their acceptance, who according to 
the uſage and cuſtom of merchants accepted the ſame, knowing 
that no ſuch perſon as Jobn White in the bill nemed exiſted, 
and that the name Jobn White indorſed on the bill, was not 
the hand-writing of any perſon of that name. By reaſon whereof, 
and by force of the uſage and cuſtom of merchants, the Defendants 
became liable to pay to the Plaintiffs the contents of the bill ac- 
cording to the tenor and effect of the bill, and of their accept- 
ance, Cc. | 

The ſam of this count is, that Liveſey, Hargreave and Co. 
drew a bill on the Defendants, payable to a non-exiſting payee, 
which was indorſed by ſomebody, in the name of fuch payee, to 
Liveſey, Hargreave and Co. and by them by procuration indorſed 
and delivered to the Plaintiffs; which bill was afterwards ac- 
cepted by the Defendants, knowing the payee to be non-exiſting, 
and the indorſement by the payee not to be the hand-writing of 
any perſon of that name. 

The ſecond count ſtates the making the bill, as before, by 
Liveſey, Hargreave and Co. they krowing that the faid Jen 
I/hite was not a perſon dealing with, or known to them, and 
uſing his name as a nominal perſon only, and intending not to 
deliver the ſame to be actually indorſed by him. This count 
then ſtates the indorſement as before, and the ſubſequent indorſe- 
ment by Liveſey, Hargreave and Co. by procuration to the 
Plaintiffs, and that Live/ey, Hargreave and Co. delivered the bill 
ſo indorſed to the Plaintiffs, without having delivered the ſame 
to the ſaid John White, and without any actual indorſement or 
alignment thereof by the ſaid John White. It then ſtates the 
preſenting the bill for acceptance as before, and that the De- 
fendants well knowing that Liveſey, Hargreave and Co. had 
made and delivered the bill as aforeſaid, with ſuch intention as 
aforeſaid, and that the name John White indorſed was not the 
proper hand-writiag of John White in the bill named, accepted 
the ſame, Sc. 

This ſecond count does not ſeem to differ eſſentially from the 
firſt, 

The third count ſtates the bill, as before, to be made payable 
to them Liveſey, Hargreave and Co, by the name and deſcription 
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of Mr. Jobn Mbite or order, and ſo dropping the indorſement 
in the name of John White, ſtates that the perſons uſing trade, 
Sc. in the firm of Liveſey, Hargreave and Co. by indorſement 
under the hand of Abſalom Goodrich by procuration, &c. ap- 
pointed the contents of the bill to be paid to the Plaintiffs, and 
delivered it to the Plaintiffs ſo indorſed, and alſo having the 
name of John White indorſed upon the ſame. The count then 
ſtates that it was preſented for acceptance and accepted, in the 
common form, by reaſon whereof, &c. 

In this count nothing is imputed to the acceptors. 

The fourth count ſtates the drawing the bill, as before, de- 


livery to John White, a regular indorſement by Vbite to the 


Plaintiffs, (dropping Goodrich's indorſement by procuration) the 
preſenting for acceptance, and the acceptance. By reaſon 


whereof, &c. 
This count is in the form in which the declaration ought to 


be conceived, in real tranſactions. 

The fifth count, upon which the Plaintiffs had judgment, 
ſtates the bill drawn as before, payable zo The bearer thereof ; that 
the Plaintiffs before any payment made, became and were the 
bearers and owners thereof; of which premiſes. the Defendants 
had notice; that the bill was preſented for acceptance, and ac- 
cepted. By reaſon whereof, &c, 

The fixth count ſtates the ſpecial matter, ratione cujus the bill 
became payable 0 bearer. It ſtates the bill drawn and payable as 
in the firſt count; then the Plaintiffs aver that there was no ſuch 
perſon as Jobn Mbite the ſuppoſed payee, but that the name was 
merely fictitious; by reaſon whereof the contents of the bill be- 
came and were payable to the bearer thereof; according to the 
effect and meaning of the ſaid bill, and that the Plaintiffs after- 
wards became the bearers and proprietors of it in due form of 
law. The count then ſtates the preſenting the bill and the De- 
fendant's acceptance. By reaſon whereof, &c. 

The ſeventh count is a mere amplification of the third, ſtating 
that at the time of making the bill, there was a partnerſhip or 
houſe of certain perſons uſing trade, as well in the name and firm 
of Liveſey, Hargreaveand Co. as the name and firm of John Mlite. 
That the ſaid laſt mentioned perſons made their bill in their co- 
partnerſhip name and firm of Liveſey, Hargreave and Co. payable 
to them the ſaid laſt mentioned co-partners by the name of Mr. 
FJobn White or order: and that the Jaſt mentioned co- partners 


by an indorſement in writing, appointed the contents of the bill 
| to 


2 
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to be paid to the Plaintiffs and delivered the bill fo indorſed to 
the Plaintiffs. The preſenting and acceptance are then ſtated, 
by reaſon whereof, &c. | 

The eighth, ninth, and tenth counts are for money had and 
received, money paid, laid out and expended, money lent and 
advanced. The general iſſue is pleaded, and upon the trial the 
jury find this ſpecial verdict; namely, 

« That the perſons trading under the firm of Liveſey, Har- 
greave and Co. made a certain inſtrument in writing, the tenor 
of which they ſet forth, of the purport and effect of the bill of 
exchange as ſtated in the firſt count. That at the time of making 
the ſaid inſtrument, they well knew that no ſuch perſon as John 
IVhite therein named, exiſted, That an indorſement was made 
by them upon the inſtrument, purporting to be the indorſement 
of John White named therein, and to be ſubſcribed with his hand 


and name, and to require the ſum in the inſtrument contained, 


to be paid to them or their order. The indorſement is then 
found by them, in the name of Goodrich, by procuration to the 
Plaintiffs, and that the inſtrument ſo indorſed was delivered by 
them to the Plaintiffs for a full and valuable conſideration in mo- 
ney paid to them by the Plaintiffs, and that the Plaintiffs then 


and there became and are the holders of the ſaid inſtrument. 
That they preſented it for acceptance to the Defendants, who ac- 


cepted it well knowing that no ſuch perſon as 7h Vite, in 
the ſaid inſtrument named, exiſted; and that the name of 70 
White ſo indorſed thereon, was not the hand-writing of any per- 


ſon of that name. That the Defendants at the time of making 


and accepting the ſaid inſtrument, had not, nor had at any time 
ſince, any money goods or effects whatſoever, of Liveſey, Har- 
greave and Co, or of the Plaintiffs in their hands, &c.” 

Upon this record three queſtions are made; the laſt is in ſub- 
ſtance, Whether this ſpecial verdict will ſuſtain any one of the ten 
counts in the declaration, except the fifth? In order to narrow 
this queſtion, and to introduce what appears to me to be the real 
point, it may be proper to obſerve in this place, that five of the 
ten counts in the declaration, namely, the third, ſeventh, eighth, 
ninth, and tenth, ſeem to be laid out of the caſe by the ſpecial 
verdict. The bill is not made payable to Liveſey, Hargreave and 
Co. by the name of John White, which is ſtated in the third 
count; nor is it made payable to them by the medium ſtated in 
the ſeventh count, that there was a partnerſhip trading in both 


firms; and the fact found, that the acceptors had no money in 
| their 
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their hands either of the drawers or of the Plaintiffs, ſeems to 


_ exclude the three laſt counts. As to thoſe three laſt counts it is 


to be oblerved, in addition to the effect of the finding in the ne- 
gative, that if there had been no ſuch negative finding, ſtill the 
ſpecial verdict would not have ſupported thoſe counts, the find- 
ing amounting at beſt to nothing. more than evidence f the fact 
of money had and received, which according to the rules which 
govern the application of ſpecial verdicts to the matters in iſſue, 
is always deemed an inſufficient finding. I have ſaid that I ob- 
ject to the three laſt counts, one of which is for money paid, &c. 
that they are not found, I go farther, and ſay that the evidence 
which might have ſupported either of thoſe counts is not found, 
and particularly the evidence which might have ſupported the 
count for money paid, Sc. The theory of a bill of exchange is, 
that the bill is an aſſignment to the payee of a debt due from the 
acceptor to the drawer, and that acceptance imports that the ac- 
ceptor is a debtor to the drawer, or at leaſt has effects of the 
drawer's in his hands. But in an action wherein the declara- 
tion is upon the bill itlelf, creating a duty by the cuſiom of mer- 
chents, this is all out of the caſe. In any other action of t 
at common law founded upon a bill of exchange, the bill is offer- 
ed as evicence only of the duty. It has been expretsly deter- 
mined (a) that a general indebitatus aſſumpſit will not lie upon a 
bill of exchange; but the zudebitatus mult be for ſome duty, 
ſach as money lent, Gc. and the bill is offered as evidence of 
that duty. Now when it is offered as evidence of the duty, it is 
but evidence; and any of the preſumptions which the writing 
affords may be contradicted by evidence, and from the whole of 
the evidence the jury mult draw the concluſion of fact, that ſo 
much money was lent, ſo much had and received, Cc. The 
preſumptions of evidence which the writing affords, have no 
application to the af/umpfit for money paid by the payee or holder 
of a bill to the uſe of the acceptor: it muſt te a very ſpecial 
caſe which will ſupport ſuch an af/umpfir. I cen conceive a caſe, 
in which an acceptance might be evidence of money paid by the 
payee to the uſe of the acceptor. I may burrow of one man to 
lend to another, and if the perſon of whom | borrow the money 
pays it by my order into the hands of him to whom I mican to 
lend it, this might be a ground upun which a jury might find 
that the money was paid to my uſe. A bill of exchange may be 
the medium, by which I the acceptor borrow the amount of the 


(a) 1 Salk, 125. Hodges v. Steward. | 
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bill of the payee to lend to the drawer ; and when the payee with 
the privity of me the acceptor, and at my requeſt, pays to the 
drawer the amount of the bill, the money ſo paid may be ſaid to be 
paid to the drawer to the uſe of me the acceptor. But upon this 
ſpecial verdict, neither the fact, nor the evidence of the fact is 
found. The payee's money is not found to have been advanced 
to the drawer at the requeſt of the acceptor, with his privity, or 
with any fort of communication with him. No man will deny 
that before the acceptance it was a loan to the drawer, for which 
the drawer was debtor to the payee. The mere acceptance, 
without any communication of the circumſtances attending that 
loan, could not alter the nature of the acceptor's engagement, nor 
amounttoa ratification of any thing which had paſſed between the 
drawer and the payee, nor charge the acceptor beyond the ordinary 
effect of his acceptance. | 
But further, ratification ſuppoſes ſomething which may be ra- 
tified : but there is nothing found by this ſpecial verdict to have 
paſſed between the drawer and the payee, in any manner involving 
the acceptor, or which the acceptor could ratify. We are not 
firſt to preſume a tranſaction between the drawer and payee, 
which could charge the zcceptor, and then make his acceptance 
a ratification of that tranſaction. There are only two facts ſtated, 
which in any manner concern the acceptor, He had no effects in 
his hands of the drawer's, and he knew that the payee was fictitious. 
The acceptance, the acceptor having in fact no effects in his 
hands, approaches nearer to an undertaking for the debt of an— 
other which had been previouſly contracted, than to any other 
ſpecies of contract at the common law, The acceptor's know- 
ledge that the payee was fictitious may infect the contract he has 
entered into with fraud, but cannot alter the nature of the con- 
tract itſelf, I remain therefore of opinion, that the three laſt 
counts, which are general indebitatus aſſumpſit for duties, cannot 
be ſupported by this ſpecial verdict, And upon the diſcuſſion 
of the queſtion, it appears to me that the argument is more con- 
clufive againſt the ninth count, for money paid to the uſe of the 
acceptor, than againſt the others, 

The fourth count, we in the common form of declaring 
by an indorſee of an inland bill of exchange againſt the accepter, 
and ſuppoſing the original payee to have indorſed immediately to 
him, ſtriking out the intermediate indorſements, mult alfo be laid 
out of the caſe, becauſe in the firſt place there is aa intermediate 

7 R indorſe- 
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indorſement found, and in the next place, it is found that the 
original payee did not indorſe to any body. 

The general queſtion upon the matter found in the ſpecial 
verdict, will then be reduced to the queſtion, Whether the matter 
of the ſpecial verdi& will ſupport any one of the four remaining 
counts, (viz.) the firſt, ſecond, fifth, or fixth ? 

There is a preliminary queſtion, vi. Whether the making 
of the inſtrument declared upon, appears upon the ſpecial verdict 
to be io criminal, that the policy of the law will not ſuffer an ac- 
tion to be founded upon ſuch inſtrument?” which will be diſpoſed 
of by obſerving, that (although the tranſaQion ſtated in the ſpecial 
verdict appears to be of a very criminal nature, perhaps ſufficient 
to have warranted a charge of forgery againſt both the drawers 
and acceptors of this bill, and alſo to have warranted the find- 
ing of all that is neceſſary to conſtitute the crime of forgery, in 
both) the crime does not appear upon this ſpecial verdict ſo con- 
ſtituted. There is no fraudulent intention found, which is of 
the eſſence of the crime; conſequently, the queſtion whether the | 
policy of the law would ſuffer an action to be founded upon the 
crime, does not ariſe, Upon this queſtion there is no difference of 
opinion, and therefore I forbear troubling the Houſe with any 
particular diſcufiion of it; and I return to the queſtion, Whether 
the ſpecial verdict will ſupport any, and which of the tour counts 
before enumerated, viz. the firſt, ſecond, fifth, or ſixth, which 


will include all that remains to be anſwered of the ſecond and 


third queitions propoſed to the Judges. 

And upon the firſt view of the caſe, and comparing the facts 
ſtated in the ſpecial verdict with the ſtate of the Plaintiffs' caſe 
in his i count, they tally ſo exactly, that I am obliged to 
acknowledge that the matter in the ſpectal verdict is a direct proof 
of the fact ſtated in this count: and one might have expected, 
that the Plaintiff would have had judgment upon that count 
in his favour, if on any. I agree likewiſe that the ſpecial verdict 
finds all the material facts, upon which the ſecond and ſixth 
counts proceed. It is a mere concluſion of law from the facts, 


that in the firſt and ſecond counts, by reaſon of the premiſes, the 


acceptor became liable to pay the contents of the bill to the Plain- 
tiffs; and in the ſixth count, that by reaſon of there being no 
ſuch perſon as Fobn Mpbite, the contents of the bill became pay- 
able to the bearer, The real queſtion therefore with regard to 


thoſe three counts is, not whether the facts found will ſuſtain 
3 them, 
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them, but whether the counts themſelves are ſufficient in law 
to maintain the Plaintiff's action? Why was not the judgment 
taken upon one or other of theſe three counts? I can imagine 
but one reaſon, namely, that the Plaintiffs did not dare to riſk 
their judgment upon either of them, ſuppoſing that they entered 
up the judgment at their peril; or if it was the deliberate act of 
the Court, that the Court were of opinion that neither of thoſe 
three counts could be ſuſtained in point of law. I do humbly 
conceive, that they cannot be ſuſtained in point of law, and that 
this will be material to the argument upon the ſecond queſtion 
which applies to the fifth count, I may ſay deciſive of it. For 
if it be not a juſt concluſion of law in the ſixth count, that by 
reaſon of the bill being made payable to a fictitious payee, the 
contents of the bill became payable to the bearer, I apprehend 
it will be extremely difficult to find any other ground in law, 
upon which the bill mentioned in the fifth count can be deemed 
in law a bill payable to bearer; and I need not obſerve that the 
Plaintiffs have nothing but a concluſion of law to rely upon, 
for maintaining this fifth count; the mere fact found by the 
ſpecial verdict, being in direct oppoſition to the fact ſtated in 
the fifth count. 

I ſhall make a few introduQory obſervations, which I appre- 
hend will apply to all theſe counts. And firſt I oblerve, that the 
queſtions which ariſe upon this record are queſtions which re— 
late to the Plaintiff's declaration, and not to the Defendant's plea; 
to the Plaintiff's title to ſue, and not to the defence ſet up againſt 
that title, I preſume it muſt be admitted to me, that a Plaintiff 
who ſues upon a bill of exchange muſt ſhew a title to ſue upon 
it, in the ſame manner as every other Plaintiff muſt ſhew a ſuf- 
ficient title to enable him to maintain the action which he brings. 
Bills of exchange being of ſeveral kinds, the title to ſue upon any 
one bill of exchange in particular, will depend upon what kind 
of bill it is, and whether the holder claims title to it as the 


original payee, or as deriving from" the original payee, or from 


the drawer, in the caſe of a bill drawn payable to the drawer's 
own order, who is in the nature of an original payee, The title of 
an original pavee is immediate, and apparent on the face of the 
bill. The derivative title is a title by aſſignment, a title which the 
common law does not acknowledge, but which exiſts only by 
the cuſtom of merchants. As it is by force of the cuſtom of 
merchants, that a bill of exchapge is aſſignable at all, of neceſſity 
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the cuſtom muſt direct how it ſhall be aſſigned ; and in reſpe& 
of bills payable to order, the cuſtom has directed that the aſ- 
ſignment ſhould be made by a writing on the bill called an 
indorſement, appointing the contents of that bill to be paid to 
ſome third perſon; and in reſpe& of bills drawn payable to 
bearer, that the aſſignment ſhould be conſtituted by delivery 
only. This is ſimple and obvious; every man who can read, 
can diſcover whether the holder of a bill claims to be the aſſignee 
of it as indorſee, or as bearer, If it ſhould be queſtioned whe- 
ther a bill payable to bearer paſſes by aſſignment, or whether 
every bearer is not an original payee, as being within the de- 
ſcription in the bill itſelf of the original payee, it does not ap— 
pear to me to be neceſſary to this argument that this queſtion 
ſhould be decided, I am content that it ſhould be taken either 
Way. In either caſe the title of a bearer is ſelf-evident, the 
title of an indorſee appears by the indorſement itſelf, the truth 
of which is guaranteed by the higheſt penal ſanctions. Every 


thing which is neceſſary to be known, in order that it may be 


ſeen whether a writing is a bill of exchange, and as ſuch by the 
cuſtom of merchants partakes of the nature of a ſpecialty, and 
creates a debt or duty by its own proper force, whether by 
the ſame cuſtom it be aſſignable, and how it ſhall be aſſigned, aud 
whether it has in fact been aſſigned agreable to the cultom, 
appears at once by the bare inſpection of the writing; with the 
circumſtance, in the caſe of a bill payable to bearer, of that bill 
being in the poſſeſſion of him who claims title to it. The wit of 
man cannot deviſe any thing better calculated for circulation, 
The value of the writing, the aſſignable quality of it, and the 
particular mode of aſſigning it, are created and determined in the 
original frame and conſtitution of the inſtrument itlelf ; and the 
party to whom ſuch a bill of exchange is tendered, has only to 
read it, need look no further, and has nothing to do with any 
private hiſtory that may belong to it. The policy which intro- 
duced this fimple inſtrument, demands that the fimplicity of it 
ſhould be protected, and that it never ſhould be entangled in the 
infinitely complicated tranſactions of particular individuals, into 
whoſe hands it may happen to come. Hitherto that policy has 
prevailed, We ſhall all agreee, that if a man claims to be entitled 
to a bill of exchange drawn payable to a real payee or order, 
and has not an indorſement by the payee, he cannot count 
upon it as upon a bill of exchange, though he ſhould have paid 
to that payee the full value of it, and though it were bargained, 

ſold, 
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ſold, aſſigned, and conveyed to him, by every form of convey- 
ance which courts of law and equity in this country have recog- 
nized, This policy has lately prevailed ſo authoritatively, that 
two juries under the direction of a noble and learned judge, have 
eſtabliſhed, as far as their verdi could eſtabliſh, a title by in- 
dorſement from one of the name of the payee, who was not the 
real payee in whoſe favor the bill was drawn, but into the hands 


of whom the bill fell by ſome accident or negligence in the drawer. 


(a) Poflibly as names are but deſignations of perſons, and that 
bill was in fact not made payable to that perſon, theſe verdicts 
may not be acquieſced in, and the queſtion as to that indorſement 
may be conſidered as not finally ſettled, While I am ſpeaking, 
I hear from authority that the queſtion is nor finally ſettled, for 
that the laſt verdict, which I had underſtood to be general, is a 
ſpecial verdict; but the very queſtion is an illuſtration of the 
propoſition, that a bill of exchange is what it imports to be 


upon the face of it. The Plaintiffs in this cauſe have taken upon 


themſelves to count, in that part of their declaration which I am 
now examining, upon @ bil of exchange, and to ſtate a 717/e to that 
bill by afignment, In their fourth count they ſtate a ſtrict title 
to it by indorſement from John White the nominal payee. The 
ſpecial verdict has found the writing upon which the queſtion 
ariſes, to be an inſtrument in writing purporting to be a bill of 
exchange, drawn payable to Mr. John White or order; but the 
ſpecial verdict has directly negatived the ſuppoſed indorſement 
by John White, and I think we all agree that upon the fact the 
Plaintiffs have failed to make out that title. If my introduc- 
tory obſervations are well founded, it ſhould ſeem that the 
PlaintiFs can make no other title to a bill of exchange fo 
conſtituted. At the common law it was not aſſignable at all; 
it is aſſignable by the cuſtom of merchants only; and the cuſtom 
of merchants directs that the aſſignment ſhould be by indorſe- 
ment from the pe: ſon to whom it is drawn payable: and I have 
ſuppoſed it to be agreed, that if the payee were a real perſon, 
it could by no poflibility be transferred in any other manner. 
But the Plaintiffs have ſtated a title of a different kind in their 
firſt and ſecond counts, adapted to the truth of the caſe as it 
ſtands eſtabliſhed by this ſpecial verdict. They agree that this 
bill was drawn payable to John White or order, but they ſay the 
name John White is a fictitious name, and his indorſement con- 
ſequently fictitious ; that this was known to the acceptors when 


(a) Fide Mead v. Young, 4 Term Rep. B. R. 28. f 
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they accepted, that they, the Plaintiffs, received the bill from 
the drawer with his indorſement upon it by procuration; and by 
reaſon of all this they inſiſt, that though they have no indorſement 
from Jobn White, yet that according to the uſage and cuſtom of 
merchants the acceptors became liable to pay the value of the 
bill to them, Where the traces are to be found of the uſage 
and cuſtom of merchants applying to ſuch a caſe, I have not yet 
diſcovered. This concluſion is a concluſion of the law mer- 
chant, or it is nothing. How is it to be deduced ? Surely no 
logician would draw ſuch a concluſion from ſuch premiſes ſo 
ſtated. If it be the arbitrary rule of poſitive law governing a 
caſe fo ſtated, I aſk, where is that rule to be found? If no ſuch 
rule is to be found expreſsly laid down in the law merchant, 
is it to be collected by inference from any of the known rules of 
that law? Is it not a 'monſtrous abſurdity, to ſuppoſe that the 
uſage and cuſtom of merchants can have any thing to do with a 
caſe, which upon the bare ſtate of it, is only fit for the Old Bailey 
to give the rule upon? What is the propoſition of the Plaintiffs, 
reduced to the feweſt words poſſible? ** We are not the affignees 
„ of this bill of exchange by the indorſement of the payee, it is 
« impoſſible we ſhould be, becauſe in truth there was no payee 
« jn exiſtence; therefore according to the uſage and cuſtom of 
«© merchants we are intitled,” Whereas the concluſion which 
the cuſtom makes, muſt be, therefore you are not intitled.“ 
The common law muſt f:y the ſame thing. It muſt ſay, it is 
„only by force of the cuſtom of merchants that this 6% in 
action can be claimed by an aſſignee; you have not made your- 
«« ſelves aſſignees according to the cuſtom of merchants, therefore 
** the common law cannot recognize your title,” Theſe Plain— 
tiffs, inſtead of ſhewing themſelves aſſignees according to the 
cuſtom, have confeſſed that they are not ſuch aſſignees, and in 
doing this they have furniſhed another argument againſt their 
title, to which I could never find an anſwer, v7z. that this ſup- 
poſed bill of exchange was in its original conception, a mere 
nullity, a piece of waſte paper, upon which the cuſtom of mer- 
chants neverattached, in which no man ever had an intereſt, and 
in which, conſequently, no intereſt could be transferred under 
any pretence of indorſement by any body, or by delivery of poſ- 
ſeſſion, or in any other manner whatſoever, This argument may 
require a little more examination and diſcuſſion. I will go by 
ſteps. If I put in writing theſe words, © I promiſe to pay 500ʃ. 
« on demand value received”, without ſaying to whom, it is 
8 waſte 
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waſte paper. If I direct another, to pay 500 J. at ſome day after 
date for value received and not ſay to whom, it is waſte paper. 
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Will it mend the matter if I ſay, © I promiſe to pay 500 J.“ or if Grox and 


I direct another to pay 5004. to the pump at Aldgate”? I uſe that 
vulgar expreſſion becauſe it has been uſed, and becauſe it forcibly 
expreſſes the idea I wiſh to convey ; what is a fictitious payee but 
the pump at Aldgate? If I add, ** or order”, what difference does 
it make? If I add, “or bearer”, there is a very ſenſible dif- 
ference. There may be a bearer, but in the nature of things 
there can be no order. The bill therefore cannot be tranſmitted 


by order: the fictitious payee can no more order, than the pump. 


at Aldgate can order. Such a bill then is a mere nullity in its 
original conception, and mult ever remain a mere nullity. It is 
impoſſible ever to animate it, or give it motion or tranſmiſſibility. 


The drawers of this declaration ſaw theſe difficulties in the 


title of the Plaintiffs, claiming to ſue on a bill of exchange pay- 
able to John I bite, a fictitious payee, or order; and therefore in 
the fifth and fixth counts they made a bold attempt to manufac- 
ture the bill a-new. But they ſeem not to have made the beſt 


uſe of their materials. If they had declared upon a bill drawn 


by Liveſey and Co. (the indorſers by procuration) payable to the 
Plaintiffs or their order, they might have alledged that our 
books ſay that every indorſement is a new bill; and if that be 
ſo, this bill is a new bill, wherein the indorſers are drawers and 
the indorlees the payees. But they have not choſen to take this 
ground. In the fifth count they ſay ſimply, that the bill was 
drawn payable to bearer; in the fixth they ſay, that the bill 
was drawn payable to Mr. John White or order, but that the 
payee was fictitious, and zherefore the contents of the bill became 
payable to the bearer, according to the effect and meaning of 
it. This laſt ſtatement has the merit, at leaſt, of being very 
diſtin ; and though it determines the conſtruction of the bill 
by a fact debors the bill, (for it cannot appear on the face of the 
bill itſelf that the payee is fictitious) it is a fact exiſting at the 
moment when the bill was fabricated ; whereas in arguing the 
ſpecial verdict as applied to the fifth count, to ſhew that this 
bill, though purporting. to be drawn payable to order, was in 
the eye of the law merchant a bill payable to bearer, it becomes 
a very complex caſe, The ſubſequent indorſement in the name 
of Fobn White, the indorſement by procuration from Liveſey. 
Hargreave and Co. and the acceptors' knowledge of the circums 
ſtances, are all called in to aſfiſt in the demonſtration that this 
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1791. is a bill payable to bearer. With the drawers of this declaration 
— 1am at iſſue, with reſpect to the ſixth count, upon a very ſhort 
Sidon and point. They ſay that a bill drawn to a fiQtitious payee is a 


Jonnson 


v. bill payable to bearer, according to the effect and meaning of it: 
Mixer and 1 fay that ſuch a bill is a mere nullity. To my apprehen- 


in Error. ſion it is not a very ſound argument that it muſt be payable to 

bearer becauſe it cannot be payable in any other manner. I ob- 

ſerve that it is not even ſtated in the ſixth count, that by reaſon of 

the payee being fiQtitious the bill became payable to bearer accord- 

ing to the uſage and cuſtom of merchants ; but the words * according 

| to the effect and meaning of the bill” are ſubſtituted in the room 

+ of thoſe other words. Upon what authority was it ſaid that ſuch 

q was the effect and meaning of this bill? It is directly contrary 
| 
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to the purport of it. If the intention of the drawers, the ac- 
ceptors, or the Plaintiffs themſelves will aſſiſt us to find out the 


| intent, which the purport of the bill is to be ſuppoſed not to 
N have ſufficiently conveyed, they all conſider this bill as a bill not 
ll payble to bearer, but as a bill to paſs by indorſement in ſtri& 

1 


conformity to its purport; and there are in fact indorſements up- 
# on it. Where then is the authority for the averment, that it was 
5 according to the effect and meaning of this bill that the contents 
ſhould become payable to bearer. Is there any better proof of 
this averment, than it mult be fo, becauſe it could not be pay- 
able to order ? 
Thus far I have conſidered this bill ſimply as a bill drawn to 
a fictitious perſon or order, without more, with a view to the al- 
legations in the ſixth count, If we go a ſtep further, we get into 
the particular circumſtances ſtated in the ſpecial verdict, and the 
general propoſition in the fixth count is then abandoned. I am 
now to enter upon a diſcuſſion of thoſe circumſtances. In examin- 
ing the argument upon the particular circumſtances of the caſe of 
theſc Plaintiffs, as ſtated in the ſpecial verdict, with a view to the 
application of them to any of the counts, and particularly to the 
fifth count, to which they have been ſuppoſed capable of being 
applied, I confeſs I have great difficulties to encounter. Tranſ- 
actions are ſtated which aroſe ſubſequent to the making of the 
i bill: how they can affect the conſtruction of the inſtrument at 
bY | all, what the chain of reaſoning is, how they conclude to make 
. a bill drawn payable to John White or order a bill payable to 
3 bearer rather than a bond, I confeſs myſelf abſolutely at a loſs 
to comprehend. The ſixth count ſuppoſes this metamor— 
phoſis to have been the immediate effect of the payee being ficti- 


tious; then this was a bill payable to bearer before the delivery 
of 
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of it to the Plaintiffs, before the acceptance, and before the falſe 
indorſement in the name of John White, and the real indorſe- 
ment of the drawers by procuration; then an honeſt acceptor, 
who did not know the fact of the payee being fictitious, became 
bound to pay this bill to any man who brought it, without an 
indorſement. Is an honeſt acceptor to be put into that predica- 
ment? When he requires an indorſement as the title of the holder 
to demand payment of him, agreable to the purport of the bill, 
is he to be anſwered with an action and a recovery againſt him 


by the bearer, upon proof made at the trial of a fact (of which 


he knew nothing) that the payee was fictitious, by reaſon where- 
of, according to the effect and meaning of the bill, the contents 
became payable to the bearer? This ſurely is too ſtrong to be 
inſiſted upon, The fixth count muſt therefore be abandoned, 
and the knowledge of the acceptor muſt be taken in aid to eke 
out this extraordinary propoſition. The fact, as it is ſtated in the 
ſpecial verdiR, is that the acceptors at the time of their accept- 
ance knew that the payee was fictitious. The argument which 


is built upon this fact, if I underſtand it, is argumentum ad bo- 


minem, that he ſhall never be permitted to defend himſelf by al- 


ledging that the payee was fictitious, and therefore that the 


Plaintiffs have no title. The argument is puſhed one ſtep further, 
it is ſaid, as againſt him it (hall be a bill payable te bearer, We 
have legal principles which govern the argumentum ad hominem ; 
as far as they will lead me I am content to follow them; but I 
dare not go further. I am ready to admit that beyond the ſtrict 
legal eſtoppels by deed and in pars, we have received into the law 
of England a ſort of moral eſtoppel. We ſay, no man ſhall be 
heard to alledge his own crime or turpitude in his defence. 
And in that ſenſe I agree, that no man ſhall take advantage of 
his own fraud, and he ſhall not ſet up his own fraud by way of 
defence. 

But a Plaintiff muſt always recover upon his own ſtrength. 
He muſt ſtate and he muſt prove a cale, which is prims facie 
ſufficient, When that is done, a Defendant ſhall not ſet up his 
own fraud, by way of anſwer and defence. As againſt him, 
the Plaintiffs' caſe, though defeQive if the whole truth could 
come out, ſhall prevail, That this is the rule of law which go- 


verns legal eſtoppels, will appear by a reference to two caſes re- 


ported by Lord Raymond, Hermitage v. Jenkins, 1 Lord Raym. 
729. Palmer v. Ekins 2 Lord Raym. 1550. In the laſt Lord 
Raymond ſays in giving the judgment of the court,“ There p- 
* | ** on 
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* o the very face of the declaration it appeared to the court, 
* that the leaſe from the defendant was only a leaſe by eſtoppel, 
© and nothing of an intereſt could paſs thereby, and conſequent- 
ly nothing could paſs by the aflignineat to the Plaintiff; but 
Here, upon tbe face of this declaration, a good title appears in the 
« Plaintiff, and that being ſo, the declaration itſelf is good, and the 
„ Defendant by her plea pleads a fact, which by her indenture 
« ſheis eſtopped from pleading, which makes the plea ill.“ As 
to the moral eſtoppel, I will cite the concluding words of a 
judgment (a) pronounced againſt a Plaintiff by a noble and learn- 
ed Judge in the name of the whole court of King's Bench. The 
defence which is made, ts of a moſt unrighteous and unconſcien- 
&© 7rous nature, but unfortunately for the Plaintiff, the mode which 
* ſhe has taken to enforce her demand cannot be ſupported, and 
* conſequently there muſt be judgment for the Defendant.” The 
noble and learned Lord was perfectly cortect, when he delivered 
this opinion. Where the Plaintiff himſelf cannot ſhew a primd 


facie caſe, the Defendant is not driven to plead any thing; he 


demands the judgment of the Court upon the Plaintiff's own 
caſe. A Defendant may be eſtopped to plead, but was it ever ſeen 
in our law that a Defendant was eſtopped to demur ? As to ſome 


of the counts in this declaration, and among them the ſixth, we 


are in effect now arguing a demurrer to the declaration. With re- 
ſpe to ſuch of the counts as are to be maintained by the facts in 
the ſpecial verdict, and among them the fifth, I agree with Mr. 
Juſtice Heath, that thoſe facts, which in the ſhape of allegation 


or averment upon record would make a count ill upon de- 


murrer, muſt have the ſame effect in evidence when proved ; and 
it is to be obſerved, that the facts which deſtroy the Plaintiff's 
title to put this bill in ſuit, this leading fact in particular, that 
the payee was fictitious,” are found by a jury, and a jury are 
never eſtopped to find the truth of a matter in pais, even in caſes 


where a Lefendant would be eſtopped to plead it. 


The argument in favour of the Plaintiffs, founded upon the 
knowledge of the acceptors, divides itſelf into two branches. 
1ſt. The Defendants ſhall not ſet up the fiftitious payee by way 


of defence; (which I agree to be a fair argument, and only diſpute 


the application of it.) 2dly. That as againſt them, the bill ſhall be 
taken as a bill payable to bearer. This I controvert; I ſay unleſs 
it can be proved that it is a bill payable to bearer .againft all the 
world, it never can be.ſhewn to be a bill payable to bearer againſt 


(a) 3 Term Rep. B, R. 403. 
| them. 
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them, Let the Defendants' knowledge evidence every thing it 
can evidence; infer from it every thing you can infer; you 
cannot infer from it, nor will it evidence that the bill is a bond. 
No more can you infer, no more will it evidence that a bill pay- 
able to order is a bill payable to bearer. This is abſolutely turn- 
ing one thing into another, inſtead of making reaſonable intend- 
ments and inferences from premiſes which fairly warrant them. 
It is alſo to be obſerved, that we are not now diceQing juries 
what inferences of fact they ought to make from the facts in 
evidence before them, where there will be a certain latitude 
which an honeſt indignation, in a caſe of great fraud, may ſome- 
times enlarge to its utmoſt verge, But we are applying rules of 
law to a preciſe ſtate of facts in a ſpecial verdict, where no latitude 
at all can be admitted. I ſaid that the firſt branch of this argu- 
ment was inapplicable, The defect in the Plaintiffs title ariſes 
upon their own ſhewing in the declaration, and in evidence. Hav- 
ing no title, they are obliged to ſtate, in the place of title, that the 
Defendant has been party to a fraud on them, by which they 
have been robbed of their title, Every court of juſtice may and 
ought to ſay this is a wrong, for which there ought to be redreſs. 
But what court can ſay, that by reaſon of ſuch premiſes the Plain- 
tiff is not robbed of his title but has a title; or if they are 
obliged to admit that he is robbed of the title for which he bar- 
gained, can ſay, true, but we will make another for him?” This 
is what is here inſiſted on, and this is what I cannot compre- 
hend. I truſt that I have a proper deteſtation of fraud, but 
I conceive that it would be much better to puniſh fraud, when 
we meet with it, in the direct way either criminally or by the 
action ex de/ifo, than to refine too much in order to correct it, at 
the hazard of ſhaking general rules and diſturbing land- marks. 
This is a ſort of countermining, which I think a very delicate 
and a very dangerous operation. I have not forgot that an argu- 
ment has been drawn from a ſuppoſed analogy between bills of ex- 
change and deeds, to prove that a court of juſtice ought to new- 
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mould a bill of exchange, and conſtrue a bill drawn payable to 


order to be a bill payable to bearer, ur res magis valeat quam pereat. 
I diſcover no analogy between deeds and bills of exchange. Deeds 
are at the common law, they have their operation and their con- 
ſtruction by the rules of the common law, they are contracts of a 
more ſolemn nature than other contracts; between particular par- 
ties, reſpecting particular intereſts, in particular ſubjects. Bills 
of exchange are inſtruments taking effe& by the cuſtom of mer- 

2 chants, 
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1791. Chants, intended to circulate viſible property according to. their 
— apparent purport, entirely detached from, and independent of 
8 all particular intereſte, particular ſubjects, and the private tranſ- 
v. actions between the original parties to the inſtrument. And J 
* * think I may fairly argue from the different nature of the inſtru- 
in Error. ments, that upon the very ſame general principles, which have 
diſpoſed the common law of England to mould deeds by con- 

| ſtruction, ſo as to effectuate the intent of the parties, wt res 
[7 magis valeat quam pereat, the law merchant muſt reſtri& bills 
= of exchange, to the preciſe mode of negociation determined by 
the language of the bills themſelves, without regard to any thing 
debors. But let it be ſuppoſed, for the ſake of the argument, 
that there may be ſome analogy between deeds and bills of 
exchange ; I aſk what are the inſtances in which conſtruction 
and interpretation have taken fo great a liberty with deeds, as to 
afford an argument by analogy, for conſtruing in this caſe a bill 
drawn payable to order, to be a bill drawn payable to bearer ? 
ii | The inſtances which had occurred to me, as likely to be inſiſted 
5 | upon, do in my apprehenſion afford no argument in ſupport of 
# | this poſition, A deed of feoffment upon conſideration with- 
| | out livery, may enure as a covenant to ſtand ſeiſed to the uſe of 
i the intended feoflee, A deed importing to be a grant by two, 
| one having a preſent, the other a future intereſt, may enure as 
[4 the grant of the former and the confirmation of the latter. 
A feoffment without livery operates nothing as a feoffment, is in 
f | truth no feoffment, but is a deed, which under circumſtances 
[7 may operate as a covenant to ſtand ſeiſed to uſes; why? the 
feoffor has by the deed agreed to transfer the ſeiſin and his right 
| | in the ſubject to the feoffee. If the conſideration is a money 
A | conſideration, or a conſideration of blood, which is more valu- 
x able than money, the law raiſes out of the contract an uſe in 
favour of the intended feoffee. The ſeifin which remains in the 
| | feoffor, becauſe the deed is inſufficient to paſs it, muſt remain in 
5 him bound by the uſe. This is the effect of the feoffor's own 
1 | agreement plainly expreſſed upon the face of this deed, His 
agreement by his deed 1s in law a covenant, and by this ſimple 
proceſs does his intended feoffinent become, in conſtruction of 
law, his covenant to ſtand ſciſed to uſ.s. It is a conſtruc- 
tion put upon the words of his deed, which it words 
will bear. So a deed importing a grant of an intereſt by 
two, one intitled in poſſeſſion, the other in reverſion, is 
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| firmation of the ſecond; why? the deed imports to be the grant 


of a preſent eſtate by both, and it is the apparent intent of both 


615 
1791. 


. 


that the grantee ſhall have the eſtate ſo gtanted; but the deed of Ginsox ard 


the latter having no preſent intereſt to operate upon as a grant, 
nothing can paſs by it as a grant. But this party has a future 
intereſt in the ſubject, out of which he may make good to tie 
grantee the eſtate granted to him by the firſt grantor. This is 
to be done by a particular ſpecies of conveyance, called a confir- 
mation. The words which are uſed in this deed, in their ſtrict 
technical ſenſe, are words of confirmation as much as tney are 
words of grant. In the mouth of this party. the law ſays that 
they are words of confirmation, and ſhall enure as words of con- 
firmation, in order to give effect to his deed, ut res magis valeat 
quam pereat. Here again the conſtruction which the law puts 
upon the words of the deed, is a conſtruction which the words 
will bear. The words have ſeveral technical ſenſes, of which 
this is one, and the law prefers this, becauſe it carries into exe- 
cution the clear intent of the parties, that the eſtate and intereſt 
conveyed by that deed ſhall paſs. In both thoſe caſes, we find 
words interpreted, not in their moſt general and obvious ſenſe, it 
is true: but if they are interpreted in a manner which the 
jus et norma loquenat in conveyances will warrant, there is nothing 
of violence in ſuch conſtruction. Indeed I do not know how it 
would be poſſible to read a ſingle page of hiſtory in any language, 
without uſing the ſame latitude of conſtruction and interpretation 
of words. To go one ſtep beyond theſe inſtances: 1 venture to lay 
it down as a general rule reſpecting the interpretation of deeds, 
that all latitude of conſtruction muſt ſubmit to this reſtriction, 
namely, hat the words may bear the ſenſe which by conſtruction is 
put upon them. If we ſtep beyond this line, we no longer con- 
{true men's deeds but make deeds for them. Sir Edward Coke, in 


his comment upon one of the ſections of Z:7teton's chapter on 


confirmation, has a paſſage which is at once an authority fer this 
rule and an illuſtration of it. Here it is to be obſerved, that 
* ſome words are large and have a general extent, and ſome have 
* a proper and particular application. The former ſort may 
contain the latter, as ded? or concef} may amount to a grant, a 
„ feoffment, a gift, a leaſe, a releaſe, a confirmation, a ſurrender, 
* &c.anditis in ihe clieCtion of the party to uſe them in plead- 
* ing, to which of theſe purpoſes he will. But a releaſe, con- 
* firmation, or ſurrender, Fc. cannot amount to a grant, Sc; 
* nor a ſurrender to a confirmation, or to a releaſe, &c. be- 
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„ cauſe theſe be proper and peculiar manner of conveyances, 


* and are deſlined to a ſpecial end.” Co. Litt. 301. 6b. or 
in other words, ** they are narrow words, and have à particular 


ſenſe only, and a proper and particular application only.” Having 


read this paſſage to the Houle, I begin to think that I ſhould 
do well to claim the benefit, on my part of the argument, of 
the analogy between deeds and bills of exchange, and of the 
analogy between the rules of conſtruQion which govern thoſe in- 
ſtruments eſpectively. For ſurely a ſurrender and a grant are not 
more unlike each other, than a bill of exchange payable to order 
and a bill of exchange payable to bearer. And if bills of exchange 


payable to order and bills of exchange payable to bearer, are each 


of them in the nature of proper and peculiar manner of convey- 
ances, and are deſtined each to a ſpecial end, the analogy re- 
quires that the one ſhould never be deemed to amount to the 
other. At leaſt this paſſage, by putting the conſtruction and 
operation of deeds, and particularly the deed of grant operating 
as a confirmation, upon a rational and intelligible footing, will 
help to clear away a part of the argument which having the 
countenance of great authority deſerved great attention on my 
part, and which has very much perplexed my mind ; -becauſe 
after all the pains 1 have taken in examining it, I could never ſee 
diſtindly its application to this caſe, Indeed I think it muſt 
generally happen, that there will be a fallacy in an argument 
built upon the application of the rules and principles of the 
common law, more efpecially the law concerning real property, 
to the law merchant, or to any other local or limited law. And 
I am much inclined to think that the fallacy of the argument on 
the part of theſe Plaintiffs, if there be a fallacy, conſiſts in this, 
that the diſtinction between the common law and the law mer- 
chant has not been ſufficiently attended to. I can very well 
underſtand how the common law, though it refuſes it's ſanction 
to the acceptance of a bill of exchange, merely as ſuch, (as be- 
ing in the eye of the common law nudum pactum only) may inter- 
pole between the acceptor, drawer, and payee, to regulate en- 
gagements which they may have entered into for a valuable con- 
fideration reſpecting ſuch acceptances; may in a very particular 
caſe indemnity an acceptor in paying a bill, or even oblige him 
to pay ſuch a bill to a perſon not intitled by the law merchant 
to demand it, and to pay it in a courſe not warranted by that 
law, We have ſeen that bills of exchange may become evidence 


to ſupport the ſeveral ſorts of indebitatus afſumpſit, But what 1 
bw inſiſt 
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inſiſt upon is, that if a man will demand payment according to 
the law merchant, he muſt bring his caſe within that law, and 
in my apprehenſion, can pray in aid nothing of which the law 
merchant will not take notice, though it ſhould happea that the 
common law might take notice of it. Thus in this cafe, the 
_ Plaintiffs, ſoppoling them to be innocent indorſees, may perhaps 
(I uſe the word perbeps, becauſe this point is not the point now 
in judgment) upon the ground of this bill, have a remedy at the 
common law for the wrong done to them in paſling upon them a 
bad bill, where they had a right to expect a good one. But it would 


be the groſſeſt abſurdity in the world, for them to inſiſt that becauſe 
a bill which is bad by the law merchant was paſſed upon them for 
2 good one, therefore it became a good one by the fame law mer- 
chant, or that it could be made good by the common law 
eo nomine,. as a bill of exchange. Another, a different remedy 
they may have by the common law, and I have no doubt but 
that the Plaintiffs would have ſought their remedy in that mode, 
if bankruptcies and inſolvencies had not intervened, which 
would probably defeat a ſuit of that nature, This will not 
be a reaſon with the Houſe of Lords for ſtraining any point in 
order to reach this caſe, inaſmuch as it mult be at the expence 
of creditors who have now veſted intereſts in the fund and eſtates 
of their debtors, which ought not to be diveſted or diminiſhed 
but in the ſtricteſt courle of law. 

I have hitherto purpoſely avoided touching upon the ſuppoſed 
hardſhip of the particular caſe of theſe Plaintiffs, or upon the 
magnitude of the queſtion in reſpect of the property which may 
be affected by it, or as it may affect the intereſts of commerce. 
In general, conſiderations of hardſhip intereſt our feelings too 
much. It may be a hard caſe, but the law ought not to be 
ſtrained, much leſs altered, in order to reach this hard caſe. I 
have already obſerved, that it becomes a hard caſe only from the 
accident of the inſolvency of the parties, admiting it to be a hard 
caſe. But where is the hardſhip ? The Plaintiffs ſay, that the 
acceptors were informed that this bill was drawn to a fictitious 
payee, Were the Plaintiffs themſelves informed of it? It is not ſo 
found by the ſpecial verdict, but I think there is great reaſon to 
apprehend that they were informed of it. They take the bill under 
an indorſement by procuration from the drawer. A bill drawn 
payable to a real payee, and coming fairly back again into the 
hands of the drawer has done its duty, and would be cancelled 
unleſs the opportunity of cheating the public of the ſtamps be 
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admitted to be a good reaſon for throwing it back again into 
circulation. Surely the circulation of ſuch a bill by indorſ- 
ment from the drawer, upon diſcount, is not a regular mercantile 
tranſaction, but gives the party, to whom ſuch a bill is offered, 
ground to ſuſpect what the real truth is. If he had ſuch ground 
to ſuſpect, why ſhould he not take the conſequence ? I under- 
ſtand that there are a great number of other bills which wait the 
event of this cauſe: { am afraid to ſay to what amount; to ſo 
enormous an extent has the falſe credit of theſe drawers and ac- 


ceptors been puſhed. This circumſtance has had its weight, 


all the weight it ought to have; it has produced the molt care- 


ful inveſtigation of the claim. 


I confeſs myſelf to be a very imperfect judge of the intereſts of 
commerce, and probably I am miſtaken in my notions of the 
effects which this cauſe may produce in the commercial world. 
But I will venture to ſtate what has paſied in my mind upon this 
ſubject. I take the intereſts of commerce to be deeply concerned 
to ſupport Fair, and to diſcountenance fa//? credit. I take it that 
the intereſts of gentlemen who trade in the diſcount of paper 
money, and the intereſts of commerce are not exactly the ſame. 
I apprehend that the commerce of the kingdom may receive a 
deep wound from the failure of a capital houſe for half a million, 
when the perſons who have been diſcounting the paper of ſuch a 
houſe ſhall receive not leſs than twenty ſhillings in the pound, 
by proving their debts under twenty commiſſions of bankrupt. 
That gentlemen of this deſcription ſhould loudly complain of 
any check or interruption given to the circulation of fictitious 
bills of exchange, I can conceive, They may like them the 
better for being fiftitious, He who has circulated a forged bill, 
will for very obvious reaſons move heaven and earth in order to 
raiſe money to take up that bill when it becomes due, when he can 
pay no other creditor. That the merchant ſhould join in the 
complaint, is to me incomprehenſible. He ought not to for- 
get the original and true uſe of bills of exchange ; that they are 
bottomed in real mercantile tranſactions, that they are then the 
ſigns of valuable property and equivalent to ſpecie, enlarging the 
capital ſtock of wealth in circulation, and thereby facilitating 
and increaſing the trade and commerce of the country, Such 
are the bills of exchange which the uſage and cuitom of mer- 


_ Chants originally introduced into the commercial world, and in- 


tended to protect. Let the merchant contraſt ſuch bills of ex- 


change with that falſe coinage of baſe paper money, which has 
been 
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been of late forced into circulation ; the uſe of which is to en- 
courage a ſpirit of raſh adventure, a ſpirit of monopoly, a- ſpirit 
of gaming in commerce, luxury, extravagance, and fraud of every 
kind, to the ruin and deſtruction of thoſe whole credulity can be 


_ pratiſed upon by a falſe appearance of regular trade, carried on 


upon a ſolid bottom; and then let him ſay, whether he dreads 
the reverſal of this judgment. 
I confeſs I thought that a fortunate occaſion did now preſent 
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itſelf, for interpoſing a moſt ſalutary check to a growing evil; an k 


evil already ſwollen to a molt enormous bulk, the weight of 


which mult necellarily cramp and depreſs every man who trades 
upon his own capital, and which threatens to overwhelm the 
fair trader. Let us not deceive ourſelves. There is but one 
remedy for the evil. If ſuch bills may be recovered upon, if they 
may be proved under commiſſions of bankrupt, there are perſons 
enough intereſted to give them circulation, let the hindmoſt 
fare as he may. To check them, and oblige men to deal fairly, 
as far as real names go to conſtitute fairneſs, the recovery muſt be 
{topped. If the real parties can keep back their own names by 
uling fictitious names, they can cover this falſe credit in im- 
penetrable darkneſs. This Lord Mansfield ſaw very diſtinctly in 
the caſe of Stone v. Freeland, But that which I do not under- 
ſtand in that caſe, is, how it happened that for the firſt time in 


his life, he expreſſed no diſapprobation of an apparent fraud, but. 


aſſiſted to give it effect. Touching the effect and application 
of that caſe to the preſent, I refer to Mr. Juſtice Heath's ob- 
ſervations upon it. I have only to add, that knowing that I had 
the misfortune to differ from many of my learned brothers, in 
the opinion I have entertained of this caſe, I had too much reaſon 
to apprehend that I had totally miſ-underſtood it, and have very 
reluctantly committed myſelf in this unequal conteſt. But Mr, 
Juſtice Heatb's argument will be an apology for my giving this 
Houſe ſo much trouble. The anſwer to the ſecond and third 
queſtions, which it is my duty to ſubmit to your Lordſhips, 
thinking as I do of the caſe, is, that upon the matter found in 
the ſpecial verdict, the bill mentioned in the fifth count cannot 
be deemed in law a bill payable zo bearer ; and that the matter of 
the ſpecial verdict will at tuſtain any other count in the decla- 
ration, 

HeaTn, J. I ſhall take the liberty to decline anſwer- 
ing the firſt queſtion propoſed to us, becauſe as I am of opinion 
that the Plaintiff is not intitled to recover on any count in this 
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declaration, the firſt queſtion cannot ariſe in my mode of con- 
ſidering it. The ſecond queſtion is, whether this may be de- 
clared on as a bill payable to bearer? Every inſtrument muſt 
derive its operation from the powers of the grantor and the le- 
gal effect of the inſtrument, and no extrinſic evidence can be 
adduced, unleſs it be to explain a latent ambiguity, which is not 
the preſent caſe. This purports on the face of it, to be a bill 
of exchange payable to order. The drawer had power to give it 
that form, the Defendants have ſo accepted it, and no evidence 
can be received to give it a different operation. It has been in- 
ſiſted on in argument, and indeed it was the ground of the deci- 
ſion in the court of King's Bench, that if the contract of the party 
cannot, conſiſtently with the rules of law, operate in the way in- 
tended, that it ſhall operate according to his power at the time of 
making it. And this has been attempted to be ſupported by a paſ- 
ſage cited out of Co. Lit. 45. a, concerning a leaſe granted by te- 
nant for life and a remainder man, where it was held that the deed 
ſhould operate, during the life-time of tenant for life, as his 4, 
and the confirmation of him in remainder, and after the deceaſe of 
tenant for life, as the leaſe of the remainder man: and it has been 


urged, that the difference between a bill of exchange payable to 


bearer, and payable to order, is not greater than between a leaſe 
and confirmation, To this I anſwer, that I freely admit, if a 
deed or inſtrument cannot operate in ſuch manner as was intended 
by the parties, it ſhall operate as by law it may; but then apt 
words muſt be inſerted for that purpoſe. As tc the inſtance cited, 
] anſwer, there are no technical words necellary to make a deed 
operate as & confirmation: it is ſufficient if the party confirm- 
ing ratifies the eſtate, which another had granted. Co. Lit. 30 1. 6. 
has accurately taken the diſtinction concerning the operation of 
deeds, vg. Some words are large, and have a general extent, 
as ded? or conceſfſi, which may amount to a feoffment, a grant, 
* a gift, a leaſe, releaſe, confirmation, &c, But a releaſe, con- 
« firmation, or ſurrender, cannot amount to a grant, nor a fur- 


render to a confirmation, or releaſe, becauſe theſe be proper 


* and peculiar manner of conveyances, and are deſtined to a 
* ſpecial end.” From this paſſage, es well as from common 
experience, the following concluſions are to be drawn; 

1ſt, That the operation of a conveyance is not to take effect 
imply from the power of the grantor, but conjointly from his 
power and the legal operation of the inſtrument. If each fingle 


mode of conveyance could operate in all poſſible ways, and to 


every 
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every purpoſe, it would be nugatory and uſeleſs to have ſcveral 
modes of conveyancing, and conveyancing itſelf no longer go- 
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verned by any principle, would ceaſe to be a ſcience. To make G12*0» aud 


the analogy perfect between a deed and a bill of exchange, in 
reſpect to the rule of conſtruction that mult govern them, it muſt 
be ſhewn that the preſent bill contains fuch apt and operative 
words, that it may be conſtrued either as made payable to order, 
or bearer ; ſo that if it cannot operate as a bill payable to 
order, it muſt be taken as a bill payable to bearer. But 
the contrary manifeſtly appears on the face of the two in- 
ſtruments: and if this conſtruction were to prevail, it would 
raiſe a contract beſide the intention of the parties; for the drawer 
of a bill payable to bearer, in adopting that form, exonerates 
the drawee from certain inconveniencies attending bills payable 
to a certain perſon or order, ſuch as a danger of the hand of the 
ficſt payee being forged. The drawer of a bill payable to order 
conſults the convenience and ſecurity of the firſt payee, and the 
ſubſequent purchaſer of the bill, without whoſe authority the 
drawee is not ſafe in paying the bill, ſo that if the bill be ſtolen 
or caſually loſt, the true owners of the bill may be ſafe. As theſe 
inſtruments are ſo different in their operation and deſtined pure 
poſes, they are not convertible ; and it may as well be contended, 
that a releaſe will operate as a grant, as that a bill payable to 
order can be declared on as a bill payable to bearer. To con- 
ſider this in another point of view. A bill to bearer is more 


comprehenſive than a bill to order, inaſmuch as it comprizes all 


the ſpecial appointees to whom a bill of the latter fort may be 
directed. It was however decided in the caſe of Hodges v. 


Steward, 1 Salk. 125. at a time when a bill payable to bearer 


was not deemed to be within the cuſtom of merchants, that a 
bill payable to a certain perſon or bearer, could not, by an in- 
dorſement of the firſt payee, be converted into a bill payable to 
order, ſo as to charge the drawer, The obvious reaſon is, that 


it was the intention of the drawer to frame a bill payable to 
bearer, and he could not be charged beyond his original under- 


taking. It ſeems to be a juſt and neceſſary inference, if the more 


comprehenſive bill which is payable to bearer, cannot be 


changed into the leſs comprehenſive which is payable to order, 
that the reverſe cannot take place. It is repugnant to every 
principle of law, that ſpecialties, or inſtruments in the nature 


of ſpecialties, ſhould receive a conſtruction from extrinſic cir- 


cumſtances, which their import does not warrant; and if 
3 they 
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they were to be conſtrued not according to their legal operation, 
but according to the power of the perſon from whom they 
move, as is now contended, this novel principle would have 
the wonderful effect of curing all defects in deeds and inſtru— 
ments, provided that the maker of them had but ſufficient 
power for the purpoſe. 

In order to prove that a bill may r receive a conſtruction differ- 
ent from its tenor, a bill has been ſuppoſed payable to the pump 
at Aldgate or order, and it has been demanded whether this would 
not be a bill payable to bearer? I anſwer in the zegarzve without 
heſitation. It is a bill payable to an inanimate thing, under whom 
no title can be derived. It is not the province of the law to aſſiſt 
folly; recourſe muſt be had to the drawers. There is another eſſen- 
tial difference between different conveyances concerning the ſame 
ſubject, and bills payable to order and bills payable to bearer, 
which is, that in reſpe& to conveyances the contract is the ſame, 
and the only queſtion is, in what legal form it ſhall take effect. In 
reſpect to bills, the contract is different, and one ſpecies of contract 
cannot be ſubſtituted in the place of another. Arguments drawn 
from the inconvenience of the deciſion are ſtrong and forcible, It 
is the object of the drawers of bills, that the bills ſhould paſs in 
circulation, and the intereſt of commerce requires it. The law 
of England, which generally diſcountenances the aſſignments of 
debts and choſes in action, has in this inſtance. ſubmitted to the 
cuſtom of merchants, It is the efſence of a cuſtom, that it be 
certain and reaſonable. If it be defective in either of theſe par- 
ticulars, it muſt yield to the common law, concerning which 
there can be little doubt. To conſtrue this bill to be payable to 
bearer, on account of th: latent circumſtance of a fictitious payee, 
unknown to the purchaſer at the time, is to introduce infinite 
confuſion and perplexity. Suppole the purchaſer of a bill not 
finding the payee of a bill, declares on it as being . payable to 
bearer, the acceptor might defeat the action by ſetting up ſome 
obicure perſon bearing the name of the payee. If the atteſting 
witneſſes to a bond could not be found, or if there were none, 
ſo that the delivery could not be proved, and therefore a recovery 
could not be had on it as ſuch, it cannot be contended that in 
an action of af/umpfſit the bond might be given in evidence as 
a note of hand. The reaſon is evident; the creditor has 
taken his ſecurity in a certain determined form, he cannot at his 
pleaſure alter it againſt the ſtipulation of- the debtor, and yet the 
obligation includes a promiſe to pay the money. | 


In 
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In this caſe the jury have found that there was a fictitious 
payee; but can the holder of the bill be always prepared with 
that evidence? If it be doubtful on the face of the inſtrument 
what is the legal operation and effect of it, where is the certainty? 
if it be founded in fraud, where is the reaſonableneſs ? 

The counſel for the Defendants in error have given up all the 
other ſpecial counts except the third, wherein it is ſtated that 


| Liveſey, Hargreave and Co. directed the bill to be paid to them 


by the name of John White, I anſwer, that the cuſtom of mer- 
chants as little applies to this count as to the other ſpecial counts, 
for no cuſtom can warrant the drawing of a bill payable to one 
man by the name of another. But it has been urged at the bar, that 
the acceptors ſhall not be received to annul their own acceptances, 
and that it does not lie in their mouths to infiſt on the proof of 
the hand- writing of the firſt payee, when they knew at the time 
of their acceptance that he was merely fictitious, and no ſuch 
perſon as John White really exiſted. And in ſupport of this ar- 
gument, they cited the caſe of Stone v. Freeland, which was 
determined at Guildball Sittings after Eaſter Term 1769. The 
circumſtances of that caſe were the ſame as the preſent, and 
Lord Mansfield, after obſerving that the bill was drawn to enable 
the drawer to raiſe money, told the jury that the Defendant had 
enabled the drawer to do this by lending his acceptance, and 
when he had by ſo doing put the bill in circulation, it ſhould 


not lie in his mouth to make the objection that he had 


nothing to do with it. On this deciſion I firſt obſerve, 
that the noble and learned Lord did not mean to con- 
trovert the general rule, that it is neceſſary in order- to recover 
againſt the acceptor to prove the hand-writing of the firſt payee, 
but only in the particular circumſtances of the cafe diſpenſcd with 
the proof. In the ſame manner, if the obligor of a bond ſhould 
fraudulently remove a witneſs, and it ſhould ſo appear at the 
trial, the bond is eſtabliſhed by the acknowldgement of the party, 
without farther proof of the hand- writing. Suppoſe in the caſe 
of Stone v. Freeland the jury had found a ſpecial verdict, they 
muſt have found the indorſement of the firſt payee, conſidering 
the Defendant as being eſtopped from requiring the proof of it; 
but here the contrary is found. In order to examine how far the 
authority of this caſe is applicable, it ought to be conſidered, 
whether the circumſtance of its being known to the acceptors 


that the payee was fictitious, will enable the Plaintiffs who were 
7 IE indorſees 
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indorſees to recover on any of the counts in this declaration. Tt 
wil not ſupport thoſe ſpecial counts where it is lo expreſsly 
ſtated, becauſe ſuch inſtrument is founded on fraud, and not on 
the cuſtom of merchants. Thoſe counts are radically had, and 
will not warrant a recovery on them by the Plaintiff, If this 
allegation will vitiate the counts, in which it is ſtated, it muſt 
necefſarily follow that the proof of them will have the like effect 
in reſpect to the other ſpecial counts where no ſuch allegation 
is inſerted. The fourth count is the only ſpecial one that may 
be ſupported in point of law, to which it may be applied. That 
count ates the firſt payee to be a real perſon, and his indorſement 
to be a real tranſaction. But the finding of the jury directly 
contradicts it, by ſtating it to be a fiction. It ſeems to me, that 
the Plaintiffs below ſhould have availed themlclves of the autho— 
rity of the caſe of Stone v. Freelamd, if it be law, at the trial; 
they ſhould have inſiſted that the indorſement of the firſt payee 
ought to have been received as proved ; but having miſſed that 
opportunity, they are now too late. The caſes of Tatr/oc v. 
Harris decided in the King's Bench, and Collis v. Emmett de- 
cided in the Common Pleas are againſt my opinion, I was pre— 
vented by ſickneſs from attending my duty in court when the laſt 
caſe was decided; if I had been preſent, I could not have con- 
curred in that deciſion notwithſtanding the great deference I 
have for the ſuperior learning and abilities of the other judges, 
But this caſe is brought before your Loraſhips in order to review 
thoſe deciſions. Your Lordſhips have a right to call on me for 
my belt opinion on this ſubject, and it is my duty to give it. It 
is agreed on all hands, that the circulaticn of theſe bills is ex- 
tremely miſchievous, and ought to be relirained. It is the great 
commercial evil of theſe days, which has grown to a gigantic 
height, It has enabled needy adventurers to engage in deſperate 
undertakings, relying on the money which they raiſe on this 
fictitious credit. On the preſent queſtion, a million of property 
now depends, No wonder that this traffic has ſpread poverty, 
diſtreſs, and bankruptcy, through large diſtricts which it has per- 
vaded. To enable the holders of tuch bills to recover againſt the 
acceptors without proving the hand-writiug of the firlt payee, is 
to ſtamp a credit on the bills themtelves. The acceptors with= 
out effects are tempted by a large commiſſion to lend their credit. 
The obvious reaſon of inſerting the name of a fictitious payee is, 


that too many bills ſhould not appear in circulation in the fame 
3 name 
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name at the ſame time. Make it neceſſary for the purchaſer of 
the bill to look to the firſt payee, and it will be impoſſible to de- 
fraud mankind in the manner, and to the extent that has been 
pradtiſed. In order to adminiſter an effectual remedy to this 
evil, it is not neceſſary to ſtretch the common law beyond the 
known and temperate deciſions of former times, It is not ne— 
ceſſary to introduce ſubtle inventions and new modes of reaſon- 
ing, unknown to the plain ſenſe and underſtanding of our an— 
ceſtors. Let the antient law be adhered to, and the evil muſt in 
a great degree ceaſe. Nor is the Plaintiff without remedy; for 
he may ſue the drawer, and probably by another, differently 
framed from any of the preſent counts, or by an action differ- 


ently conceived, he may recover againſt the acceptors; but on 


that I giveno opinion. 

After the Judges had thus delivered their opinions, the Houſe 
adjourned. On Monday February 14, a debate took place, in 
which Lords Kenyon, Loughborough, and Bathurſt ſpoke in favour 


of the judgment, and the Lord Chancellor againſt it. The ſe- 


veral grounds of argument taken by their Lordſhips reſpectively, 
were nearly the ſame as thole above ſtated in the opinions of the 
Judges. 

The debate being concluded, the Lord Chancellor put the 


queſtion whether the judgment of the court of King's Bench 


ſhould be reverſed, which paſſed in the negative without a 


diviſion. 


Judgment aſſirmed. 


The End of HILARY TERM. 
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ARGUED and DETERMINED 


iN THE 


Court of COMMON PLEAS, 


I N 


Eaſter Term, 


In the Thirty-Firſt Year of the Reign of GROROGE III. 


BARWICE b. READE. 


HE Defendant, who was a lieutenant of marines, aſ- 
ſigned his full pay to the Plaintiff, in truſt, firſt of all to 
pay and ſatisfy himſelf (the Plaintiff) an annuity of 20/. per 
annum, and then to pay over the ſurplus to the Defendant, and 
alſo gave a bond and warrant of attorney as a further ſecurity. 
In the laſt term a rule was granted to ſhew cauſe, why the deed 
of aſſignment, bond, and warrant ſhould not be given up to be 
cancelled on ſeveral grounds, (a) the moſt material of which, 
was that the full pay of a military officer could not be legally 
aſſigned. When the motion was made, the Court intimated a 
very clear opinion that ſuch an aſſigument was illegal, it being 
contrary to the policy of the law that a ſtipend given to one man 
for future ſervices, ſhould be transferred to another who could 
not perform them, However the rule was enlarged till this 
term, when on the motion of Kerby Serjt it was made abſolute, 
no cauſe being ſhewn, but the Court ſeeming to retain their 
former opinion. (6) 


(a) The other grounds were, that the aſ- (b) When the rule was granted, Lord 
ſignee was a truſtee for one Kendrick, which | Loughborough ſaid, he recollected a {ſimilar 


was not ſtated in the memorial, and that the | deciſion in the Court of Chancery, in the 


names of the witneſſes to the deed were not | caſe of Ro/s the army agent; and Mr. Juſtice 
mentioned according to the directions of the | Gul referred to Dyer 1. h. as confirming the 
ſtat. 17 Geo. 3. c. 26. | general principle which the Court laid down, 
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The caſe in Dyer was ©* Replevin brought by 
« John Oliver again T. Enjonne, who ſet 
« forth that a ſtranger was ſeiſed in fee of a 
* manor, of which the /ocus in guo was part, 
© and by deed granted to him an annual 
* rent of 203. for the term of his life, pro 
ons confilio ſuo impendendo, with a clauſe of 
„ diſtreſs within the manor, and avowed the 
taking for one year's rent in arrear. To 


«* which the Plaintiff pleaded in bar, that 


«*« Enjoxze was attainted of treaſon before 
certain jullices, who committed him to 
«© the Tower, by force of which he remained 
in priſon for a year next enſuing, within 
© which time the grantor, pro diver/is ne; o- 
«© iis ſuis, conſilio ejuſdem T. indigebat, et ad 
eum accedere voiuiſſet pro conſilio ſuo habendo, 
*© QUOrKNG Jjudicii et imprijonamenti prietextu, 
rem O (the grantor) ad eundem T. accede- 
re pro confilio_/uo in ea parte havenaa et re- 


gu e impedilus fuil, et fic cenſilium pree- | 


"« fatt T. in cauſa pradiaa, in defettu iffius 
T. habere non potuit. To which the avow- 
«© ant demurred in law. And by the opinion 


of the whole Court he had a return, for by 


«« the attainder the rent was not forfeited to 
the king, becauſe it was incident to the 
«© cauſe for <rhich it avas given, (namely the 
«*« truſt and confidence which the grantor 
« had in him for his advice) which he could 
** not grant to another perſon, and which 
for the ſame reaſon he could not forfeit. 
« As if a man be created a duke, and for 
the maintenance of his dignity the king 
grants an annuity of 20/7. to him, he can- 
« not grant this to another, for it is incident 
ie his cign.ty, And notwithſtanding the 


attainder and impriſonment, he might have 


„ given advice if he (the grantor) had gone 
* to him; and in the plea no default was al- 
«« ledged in him, &.“ See alſo the authori- 
ties cited in the margin of Dyer. In Stuart v. 
Tucker 2 Black. 1137. 4, a lieutenant of 
marines aſſigned his ha/f pay to B. in truſt 
for C. and conſtituted B. his attorney to re- 
ceive it; and it was holden that 4. could 
not maintain an action for money had and 
received to his uſe againſt C. after his diſ- 
charge on an inſolvent act; becauſe in equity 
the half pay of an officer might be aſſigned, 
and this was an equitable action for money 
received to the Plaintiff's ½, but he had 
already transferred the a/e of it.“ A diſ- 
tinction is there taken between whole and 
half pay, the former being given pro ſervi- 
tio im endende, the latter pro ſervitio impenſo. 
But in Flarty, v. Odlum 3 Term Rep. B. R. 
681. the Court held that the half pay of a 
lieutenant in a reduced regiment was not the 
Jubjea of a ſale, and therefore that his cre- 
ditors could not compel him to include it in 
his ſchedule, under the lords? act. In that 
caſe Lord Kenyon was clearly of opinion that 
the half pay could not legally be aſſigned; 
and Mr. J. Buller diſtinguiſhes between pay- 
ments actually due and future accruing fay— 
ments. And this caſe of Flarty v. Odlum, 
was recognized and confirmed by the court 
of B. R. in this preſent Eaſter term. 4 Term 
Rep. B. R. 248. Lidderdale v. The Duke of 
Montroſe. I have alſo been informed, that 
a ſimilar decifion took place about four years 
ago, in the Court of Exchequer, in a caſe 
of Prentice v. Mackie. 


MorGan v. JOHNSON. 


N this caſe notice of declaration was ſerved on the Defend- 
1 ant on Sunday Feb. 6th, which he accepted, knowing at the 
ſame time it was irregular, as appeared by the affidavit of the 
attorney who ſerved him with it. A rule having been granted 
to ſhew cauſe, why the declaration and all ſubſequent proceedings 
(a) ſhould not be ſet aſide on account of the irregularity, Cocke!/ 
Serjt, ſhewed cauſe, arguing that the ſtat. 29 Car. 2. c. 7. J. b. 
directed, “that no perſon upon the Lord's Day ſhould ſerve or 
execute any writ, proceſs, warrant, order, judgment or decree, 


(a) Judgment was ſigned for want of a plea, in the vacation after Hilary term. 


&c.“ 


r ants a 
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&c,” but that ſervice of n97zce was not within the proviſions of 
the at. In Walgrave v. Taylor, 1 Ld. Raym. 705. though 
Holt Ch. J. was inclined to think, that the act intended to re- 
ſtrain all ſorts of legal proceedings, yet the other judges held, 
that the delivery of a declaration was but qguafi notice, and not 
proceſs, and therefore good on a Sunday. And in Comb. 285 & 
462. the Court held that the delivery of a declaration in eject- 
ment on a Sunday was good. (a) But, 

The Court were clearly of opinion that the ſervice of notice 
being on a Sunday was bad within the ſtatute, and that the De- 
fendant could not by his acceptance waive the irregularity. 
Therefore the 

Rule was made abſolute, 
on payment of half the coſts, in purſuance of an agreement 
entered into by the parties, which was ftated by affidavit. 


(a) But ſee Walker v. Towne and Lee, which ſhew clearly that the Court in the 
Barnes zog, and the authorities cited in the | prefent inftance, docided according to the 


. "_ | __ 
margin of 1 Ld. Raym. 705, left eit. Evo. i known practice. 


MzzEkINS V. S MITE. 


| fad Hilary term laſt, the then ſheriff of Surrey made a return 
of cept corpus, and was ruled the laſt day of the term pe- 
remptorily to bring in the body. In the following vacation he 
went out of office and a new ſheriff was appointed. In this 
term, bail being put in but not juſtified, Clayton Serjt. 
moved for an attachment againſt the late ſheriff for not bringing 
in the body. The Court doubted whether the late ſheriff was 
liable to an attachment, as it was not in his power to bring in 
the body, he having, as uſual, made over all the priſoners to 
the ſucceeding ſheriff, To this Clayton anſwered, that a ſpecial 
.eturn ought to have been made, if that were a ſufficient excuſe: 
and a rule to ſhew cauſe was granted, which was afterwards 
made abſolute, no cauſe being ſhewn. (5) 


(5) The date of the rule to bring in the | the under-ſheriff, That the late heriil” is 


body was Saturday, Feb.12th, previous to the 
then ſheriff's going out of office; it could 
not therefore be directed to the late fberif, 


as ſuch rules uſually are, But it was ſerved 


on the under-iheriil, as was alſo the rule to 
ſhew cauſe. Indeed in theſe caſes, care 
mould always be taken to ſerve the rule on 


liable to the attachment, ſeems clear, from 
3 Co. 72. a. Wetty*s Caje, Cre. Elix. 365 
S. C. 1 Bal. 70 Egerton v. Morton, Barn: 
102. Price & another v. Strect, and Leigh v. 
Turner, Mich. 24 Geo. 3. cited Impey s Prad. 
C. B. 185. 3d ca:. See alſo fat. 20 Geo. 2. 
c. 37+ J/. 2. i5 Donzl. 462, Rex v. Adderie;. 
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Saturdey, SUMNER ©v. BRADY and Others. 
May ziſt. 


g Notice ſob- HE Defendant was ſerved with a clauſum fregit return- 
eee e able in ji/reen days of Eaſter; (i. e. the e:ghtb of May) 
5 * but the notice to appear was “at the return thereof being the 
| is good. eleventh day of May 1791.” (i. e. the Aro. die poſt) A rule was 
granted on the motion of Bond Serjt. to ſhew cauſe, why the 
proceedings ſhould not be ſet aſide, on the ground that the no- 
tice to appear ought to have been on the return day of the writ, 
vis. May 8th, which he urged was the conſtant and undoubted 
practice. Barnes 293. (a) Alſop v. Nicholls; and to ſhew that 
, the notice ought to be to appear on the real return day, even 
| though that day ſhould be a Sunday, he mentioned Barnes 294. 
Green v. Watkins, Cooke's Caſ. Pradl. gy Jenner v. Williamſon, id. 
98. Green v. Watkins, and Rules and Orders C. B. Hil. 7 
Geo. 2. There was alſo another ground he ſaid, for ſetting aſide 
the proceedings, which was, that it appeared by affidavit that 
the action was brought on a bond payable by inſtalments, 
but that the only inſtalment which had become due was paid 
into Court, 

Marſhall, Serjt. ſhewed cauſe, arguing that the notice was 
good, it being to appear af the return of the writ,” the words 
therefore being rhe 1174 day of May might be rejected as 
ſurpluſage. But ſuppoſing thoſe words not to be ſurpluſage, 
ſtill the notice was good, as it was to appear at the true time 
when the Defendant ought to appear, namely the 470. die poſt, 
the eſſoign day not being in reality the time of appearing, If it 
ſhould be objeRed, that by allowing the 470. die pot to be the 
day of appearance, the Defendant would have twelve inſtead of 
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eight days to appear in; (5) the anſwer is, that it does not lie . 
in the Defendant's mouth to mike this objection, to whom it 

would be a benefit. But in truth the notice is good either way, To 
whether on the eſſoign day or the guarto die poſt. 

The Court ſaid, they were clearly of opinion that the notice P 
to appear on the guarto die poſt was good, that being the day 1 
when in point of fact the Defendant was to appear. They alſo ſc 
directed a ſearch to be made in the treaſury, to ſee if there were ar 
any ſuch rule as that above cited from the“ Rules and Orders ar 
of C. B. Hil. 7 Geo. 2. when the prothonotary reported that PED 

(a) Laſt gvo. edition. on conſideration, to be a good one, in A//op bub 


% This obje ion was made and holden | v, Lager, Prac. Reg. C. L. 340 
2 there 
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was therefore diſcharged. 


N. B. The old practice of giving notice to appear on the 


eſſoign day the return of the proceſs, is not done away by this 
determination. 


NREWMAN and BAK ER late Sheriff of Middle/ey, 
v. FaucirrT one 


HE Defendant, who was an attorney of this court, gave 
bail to the ſheriff of Middleſex for the appearance of one 
Wellington who was ſued in the King's Bench by bill of Mid- 
dleſex. Wellington made default, and now, the bail bond not 
having been albgned, the ſheriff brought an action upon it in 
this court, 
A rule was obtained to ſhew cauſe, why all the proceedings 
on the bond ſhould not be ſet aſide, on the ground that this 
action ought to have been brought in the ſame court in which 
the original action was. Le Blanc Serjt. ſhewed cauſe, arguing 
that though the aſſignee of the ſheriff muſt ſue upon the bail 
bond in the court where the original ackion was brought, ac- 
cording to flat, 4 Anne, c. 16. /. 20, which gives him the 
right of action, yet no ſuch reſtriction was impoſed on the ſhe- 
riff himſelf, who did not ſuc by virtue of that ſtatute, but by 
the common law, The court admitted this diſtinction without 
 hchtation, and the 


Rule was diſcharged, 


WiIrTERSHEIM b. The Counteſs Dowager of CagLIsLE. 


HIS was an action of aſumpſit brought againſt the De- 

fendant as the drawer of ſeveral bills of exchange, by the 
Plaintiff as payee. The declaration contained ſeven counts. 
The firſt ſtated that the Plaintiff, Defendant, and certain per— 
ſons uſing commerce under the ſtile and firm of Eſchenaver, Hay 
and Co, were perſons reſpectively trading and uſing commerce 
and refiding at Strajburg ; that on the 5th of March, 1783, at 


there was 10 ſuch rule to be found. The rule to ſhew caule 
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MET: 28. 
Where a bill 


of exchange 
i drawn pay- 
able at a cer- 
tain tuture 
period, for 
the amount 
of a ſum of 
money lent 
by the payee 
to the Crawer 
at the time of 


drawin | 1 7 i 
g the bill, the payee may recover the money in an action for money ent although fx years have 


from the time when the money was to be repaid ; f. e. when the bill became due. 


x 8 A Straſburg, 


elapied ſince the time when the loan was advanced; the ſtatute of limitations beginning to operate only 
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Straſburg, the Defendant drew a bill of exchange on Eſcbena- 


ver, Hay, and Co. for 3&0 livres, payable to the order of the 
Plaintiff on the 1oth of the then next month, that the bill was 
preſented for acceptance, that acceptance was refuſed, and that 
it was proteſted for non- acceptance, &c. The ſecond count 
ſtated, that on the 31/ of Fuly, 1783, at Straſburg, the De- 
fendant drew another bill of exchange on one Abel Jenkins, 


who was reſident in this kingdom, for 12,000 livres of France, 


payable to the order of the Plaintiff az the end of the month of 
September then next ; that it was preſented for acceptance, which 
was refuſed, and that it was proteſted for-non acceptance, &c. 
Sc. The third count ſtated, that on the 4th of January 1785, 
at Orleans, the Defendant drew another bill of exchange on 
one Mr. Gregg, who was reſident in this kingdom, for 2049 
livres of France, payable to the order of the Plaintiff on the 
13th of January 1786, that this bill was alſo preſented jor 


acceptance, and, acceptance being refuſed, proteſted for non accepl- 


ance. The fourth count was for money lent and advanced; the 
fifth, for money paid, laid out, and expended ; the ſixth, for 
money had and received; and the ſeventh, on an account ſtated. 

The Defendant pleaded the general iſſue, and the ſtatute of 
limitations, vig. that the ſaid ſeveral cauſcs of action did not, 
nor did any or either of them firſt accrue at any time within fix 


years before the ſuing out of the original writ, Cc. Cc. On 


which iſſue was joined. At the trial, which came on before 
Lord Loughborough, at the ſittings in laſt Hilary term, at Guild 
hall, the jury found a ſpecial verdict, as to the 2d, zd, 
and 4th counts, (a) as follows, viz. That the Defendant 
on the giſt of July, 1783, at Straſourg, for and in conſider— 
ation of the ſum of 12,000 livres of France, then and there 
lent to her by the Plaintiff, drew the bill ſtated in the 
ſecond count for 12,000 livres, and farther, that the Defendant 
on the 4th of January, 1785, at Orleans, for and in confider- 
ation of 2040 livres of France, drew the bill ſtated in the third 
count; that the ſaid bill of exchange bearing date the 31ſt day 
of Fuly 1783, was, on the 4th day of March, in the year 1784, 
preſented to Abel Fenkins on whom it was drawn, for payments; 
that the ſaid Abel Jenkins was then and there requeſted to pay 
the ſaid ſum of money thercin mentioned, which he refuſed to do; 
and the ſame was not, nor was any part thereof, then and there, 
or at any time, paid; and the Plaintiff thereupon, cauſed the ſaid 


bill of exchange to be proteſted for non-payment thereof: and 
(a) And a verdict for the Delencant on the other counts. 


3 _ farther, 


ler, 
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farther, that the ſaid bill of exchange bearing date on the 4th 
of Fenuary, 1785, was, on the 6th of February, 1786, pre- 
ſented to Francis Gregg, on whom it was drawn, for payment; 
and the ſaid Francis Gregg was then and there requeſted by the 


Plaintiff to pay the ſaid ſum of money therein mentioned, 


which he then and there refuſed to do; and the fame was not, 
nor was any part thereof, then and there, or at any time, paid; 
and thereupon, the Plaintiff cauſed the ſaid bill of exchange to 
be proteſted for non-payment thereof, And further that the ſaid 
Tjabella, the Defendant, at the ſeveral times of the making of the 
{aid bills of exchange reſpectively, and of the lending the ſeveral 
ſums of money therein reſpectively mentioned, was, and long 
before had been, and ſtill is married to, and under coverture of 


ene Sir William Muſgrave Bart. ber preſent huſband; and that 


the ſaid 1/abella at thoſe ſeveral and reſpectivs times, and long 
before, and from thence hitherto /zved, and does now live ſopa- 
rate and apart from her ſaid huſband; and that during all the 
time ſhe has ſo lived ſeparate and apart from her faid huſband, 
the ſaid Iſabella has always had, and been allowed, and paid from 
her jaid buſband a ſufficient ſeparate maintenance to herſelf; and 
that at the reſpective times when the ſaid bills of exchange were 
made by the ſaid Jabella, the perſons upon whom the ſame 
were reſpedively drawn, had not, nor had they at any time 


afterwards, until, or at the times when the {aid bills of exchange 


reſpectively became due and payable, and were preſented as 
aforeſaid, any effects of the ſaid Jabella in their hands, where- 
with to anſwer and pay the ſaid bills of exchange, or either of 
them; and that the ſaid Sligman (the Plaintiff) ſued out his 
original writ in this ſuit againſt the ſaid [/abe/la, on the 2670 
day of September, in the year of our Lord 1789; but whether 
upon the whole matter in form aforeſaid found, the ſaid 1/abella 
undertook and promiſed in manner and form as in the 2d, 3d, 
and 4th counts of the ſaid declaration is mentioned, or any of 
them; and whether, at any time within fix years next before 
the ſuing out the original writ of the ſaid Seligman, the cauſe 
of action in the ſaid 2d, zd, and 4th counts mentioned, or any 
of them, firſt accrued or not to the ſaid Seligman, the jurors afore- 
ſaid are wholly ignorant, Sc. Sc. This was argued by Bond, 
Serjt for the Plaintiff, and Le Blanc, Serjt for the Defendant, 
On the part of the Plaintiff, Bond ſaid, he preſumed, the firſt 
point of the argument would be admitted, vz. that the De- 
fendant living apart from her huſband, and having a ſeparate 

maintenance, 
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1791. maintenance, was liable to be ſued as a ſeme ſole; to which Le 
— 8 Blanc aſſented; ſaying, that as that point had been fully con- 
Wirres- ſidered by the Couit in the late caſe of Compton v. Collinſon, 
„ (a) he ſhould not now diſpute it. Bond then obſerved, that 
Lady Ca- as there was a variance between the ſpecial verdict and the de- 
LISLE. 
claration, with reſpect to the 2d and 3d counts, (the declara- 
tion ſtating that the bills were preſented for æcceptance, and 
proteſted for non- acceptance, but the jury finding that they were 
only preſented for payment, and proteſted for non-payment,) the 
Plaintiff cerfainly could not recover on either of theſe counts, 
but muſt reſort to the count for money lent. The queilion 
therefore was, whether the ſtatute of limitations would prevent 
him from recovering on that count, or in other words, whether 
the caulc of action accrued on the 31ſt of Fuly, 1783, when the 
bill for 12,000 livres was drawn, and the money lent ; or, on 
the zoth of September, when the bill was payable? Now the 
money being actually lent to the Defendant as the conſideration 
of the bill, on payment being refuled by the drawee, the 
Plaintiff had his choice of three remedies: he might either 
have brought an action of debt, an action on the caſe for money 
lent, or an action on the bill itſelf, which he has in fact choſen, 
But if he had relied on the bill itſelf, the ſtatute of limitations 
would not have operated till after it became payable, for accord- 
ing to Lord Het, a bill of exchange“ muit be ſued for within 
fix years after it becomes payable.” 3 Bac. Abr. boz. Neither 
then did the ſtatute operate on the count for money lent, which 
it was agreed ſhould be paid at the end of September, before that 
time; the prohibitions of it being equal, aud not affecting one 
fort of action on the caſe more than acother, As therefore, an 
action on the bill itſelf would be within the time limited, the 
writ being ſued out on the 2gth of Seprember, 1789, an action 
for money lent is allo within the time: the right of action was 
ſuſpended till the bill became payable. In Daggliſb v. Wea- 
therby, 2 Black. 747. it is holden, that no action will lie againſt 
the drawer of a bill of exchange, till ſome default has been 
* made by the drawee. And, though in Uright v. Purrier, 3 
Burr. 1607, B. N. P. 269, where a bill drawn payable 120 
days after ſight was refuſed acceptance, an action laid againſt 
the drawer before the time was expired, yet there acceptance 
was tefu ed, and the party was conſcious that he had a right of 
action before the expiration of the 120 days, But here the 


() Late 334. But there the Court gave no poſitive opinien on that point, 


Flaintiff 
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Plaintiff could not be conſcious of any right to ſue before the 
time when the bill was payable: he lent his money with a ſtipu- 
lation to be repaid at the end of Seprember by means of the bill : 
and he thought he had a valid pledge in his hands. In 3 Burr. 
1281. Lord Mansfeld lays, ſpeaking of the ſtatute of limitations, 
* no one can doubt but that the bar only takes place from the 
„ time when the 7:g47 accrued, and not fron: the time of making 
* tbe promiſe. In like manner a fine ang fv years non-claim 
will not bar an annuity granted to a third perſon, Goodright 
on dem. Hare v. Board. Cruiſe on Fines, 249; nor the in- 
tereſts of mortgagor and mortgagee, ibid. 310. Wherever alſo 
there is a fraud, the ſtatute of limitations is no plea, unleſs the 
fraud be diſcovered within the time 3 P. Vins. 143, nor even if 
the fraud be diſcovered within fix years, unleſs the Defendant 
were conſcious of it. Doug/. 655. Bree v. Helbech, (a). But 
there was a fraud in the pretcnt caſe in the Defendant drawing 
bills without having effeQs in the hands of the drawee. 

Le Blanc, Serjt, contra. The queſtion is, whether the right 
of action accrued to the Plaintiff within fix years, fince the ſtatute 
of limitations begins to operate from the time that ſuch right 
accrues. But it is clear that the Plaintiff had a right of action as 
ſoon as the bill was refuſed acceptance, without waiting for the 
time of payment, Milford v. Mayor, Dougl. 55. Bull. N. P. 269. 
The Defendant is not to be deprived of his plea becauſe the 
Plaintiff choſe to defer bringing his action till September 1789. 
It might with equal juſtice be ſaid, that the ſtatute ſhould be no 
bar at any indefinite diſtance of time. The PlaintiF might alſo 
have brought an action on the implied aſſumpſit, at any time 
after the money was lent. But 

The Court held, that though on a mere loan of money the 
time of limitation might commence from the date of the loan, 


yet where the money was lent on a ſpecial contract for repay- 


ment, it was the time of the repayment that ought to fix the 


period of the limitation. Here a ſum of 12,000 livres was ad- 


vanced on the 3 iſt of Ju-, to be repaid in Exgland on the laſt 
day of September; and the contract was, not to repay the iden- 


tical ſum, but the value of it according to the courſe of exchange. 


Now until that contract was broken, there was no cauſe of 
action. As the ſuit therefore was commenced on the 26th of 
September, it ſaved the limitation; eſpecially as no laches was 
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to be imputed to the Plaintiff, it not being found, that he knew 
that the drawee of the bill had no effects of the drawer in his 


hands. 
Judgment for the Plaintiff, 


MEEKINS v. SMI I H. 

N this caſe, one Davis was arreſted by an officer of the ſheriff 

of Middleſex as he was returning from Wejtmin/ter- Hall, where 
he had been to juſtify himſelf as bail for the Defendant, but was 
rejected. Upon this, a rule was granted to ſhew cauſe why he 
ſhould not be diſcharged out of cuſtody, on the pround that he 
was entitled to privilege from arreſt, both in going to and re- 
turning from the court, his attendance being in the courſe of 
the cauſe, and the adminiſtration of juſtice. Adi and Clayton 
Serjts, ſhewed cauſe, contending that as bail were not compelled 
to attend by proceſs, (as witneſſes were) but came voluntarily 
into court, they had no claim to ſuch a privilege. It was holden 
in the caſe of the King v. Fielding, Comb. 29. that a perſon 
coming to court to ſwear the peace was liable to be arreſted, and 
in an anonymous caſe, Sal. 544, a perion who came to confeſs 
an indictment, had no privilege eundo et redeundo, becauſe there 
was no preceſs againſt him. Although it is ſtated in Inpey's 


. Pra&, C. B. 125, that Hail are privileged, the caſe there cited 


from Barnes was this; The Defendant being arreſted in re- 
te turning from attendance on the Court to juſtify his bail, 
„ was ordered to be diſcharged. © Tohannet v. Lloyd, Barnes, 
27. Beſides, it was highly improper that any man ſhould 
become a ſecurity for the debts of *another, while his own were 
unpaid. 

The Court ſeemed much inclined to think, that not only wit- 
nefles, but all perſons who were coming to or returning from it, 
either directly on the buſineſs of the Court, or in any manner 
relative to that buſineſs, were intitled to a freedom frora arreſt, 
and that to arreſt them was a contempt of the Court. Several 
caſes were alſo mentioned of barriſters, who were arreſted on 
the circuit, being diſcharged by the Judge. 

GovurD J. tecollected the inſtance of a Mr. Hippiſley, a bar- 
riſter, who was diſcharged from an arcelt on the circuit by Mr, 


Juſtice Birch at Salbury, And 
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HEATH, ], mentioned a fimilar thing having been done by 
the late Mr. Baron Burland. 

At length it was agreed that the rule ſhould be enlarged 
till this day, when Davis was brought up by Habeas Corpus, 
which iſſued in the mean time, and offered again to juſtify 
as bail, but was again rejected, it appearing that he was an 
uncertificated Bankrupt, and in deſperate circumſtances. 
Court therefore ordered him to be remanded, and at the ſame 
time laid down this general rule, vzz. that all perſons who 
had relation to a ſuit which called for their attendance, 
whether they were compelled to attend by proceſs or not, (in 
which number bail were included) were intitled to privilege 
from arreſt eundo et redeundo, provided they came bond fide. But 
here there was a manifeſt intention on the part'of Davis to im- 
poſe upon the Court, and on that account he was not to be per- 
mitted to avail himſelf of the exemption. 

Rule diſcharged. 

GouULD, J. referred to the year book 11 Ed. 4. 3. where it is 
ſaid by Choke, that a mainpernor ſhall have the privilege of the 
Court. | 


SuLLIVAN v. MAGI1LL. 
6 RB, Serjt ſhewed cauſe againſt a rule, for poſtponing 
the trial of this cauſe on account of the abſence of a ma- 
terial witneſs, by objecting to the affidavit; 1. that it was made 
by the clerk to the Defendant's attorney, not by the attorney 
himſelf or the Defendant; 2. that it did not ſtate that the clerk 
was acquainted particularly with the nature of the action, and 
that the buſineſs had gone through his hands, He was pro- 
ceeding to make further obſervations on the affidavit, when the 
Court interrupted him, ſaying the objections were fatal, and that 
it would be dangerous to permit Attornies to make their clerks 
ſwear in their ſtead. Clayton, Serjt, in ſupport of the rule 
inſiſted, that no one could have made the affidavit with fo 
much propriety as the clerk, becauſe the whole management of 
the cauſe was entruſted to him, To this the Court anſwered, 
that the clerk might certainly have made the affidavit, if he had 
ſtated that he had in fact the management of the cauſe, and was 
particu- 


The 


637 
1791. 


— wo 


Merkxixs 
* 
Sulr u. 


Vedneſday, 
Fune iſt. 


The Court 
will not re- 
ceive the affi- 
davit of an 
attorney's 
Clerk, to put 
off a trial, 
unleſs it be 
ſtated that 
the clerk was 
particularly 
acquainted 
with the cir- 
cumſtances 
of the cauſe, 
and had the 
management 
of it. 


5 38 


1791. 
— 


SULLIVAN 
V, 
MacziLirt. 


Though a 
rule to bring 
in the body 
has been 
ſerved, bail 
may render 
the Defend- 


ant abi out 


„ 
Jilliſping. 


CASES IN EASTER TERM 


y 


particularly acquainted with all the circumſtances of it; but as 
it was, the rule muſt be diſcharged. | 
| Rule diſcharged. 
Lord LovGnBoRouca then directed ehe ſecondaries to inform 
the Court in future, whenever an affidavit ſhould be made by 
the clerk of an attorney, to ground a motion upon to put ol! 
a trial. 


MAtk . WALERR, 


JN the 11th of May notice of bail was given, on the 17th, 
an exception was entered, and a rule obtained, on that 

day, to bring in the body, which was ſerved on the under 
ſheriff of Middleſex on the fame day, On the tb, notice of 
juſtification was given for the 21ſt; on the 21ſt the bail were 
rejected, on which day, the rule to bring in the body (being a 
four day rule) expired. Before the riſing of the Court on the 


21ſt, the Defendant's attorney applied to the Court for leave 
2 


to put in other bail immediately, for the purpoſe of rendering 


the Defendant, who was then in Court. Leave was according) 
given, and in a few minutes other bail were produced, who ren- 
dered the Defendant, and he was, at the rifing of the Court, com- 
mitted to the Fleet, 

Oa the 23d an attachment iſſued againſt the meriff, for not 
bringing in the body. To ſet afide which, a rule haviag been 
obtained, Runnington, Serjt ſhewed cauſe, contending that it 
was the known practice of the court, that where a rule te bring 
in the body had been ſerved, bail muſt not only be put in but 
Juittfed, in order to render the principal: but where there was 
an exception only, and no rule to bring in the body ſerved, there 
the principal might be rendered without juſtification : 2 Black. 
1206. Poole v. Peate. Impey Prat, C. B. 2d Edit. 156. Bat 

The Court ſaid, there was no good reaſon for the diſtinction, 
and that any bail were ſufficient for the purpoſe of rendering 
the Defendant, without juſtifying. 

The rule therefore was made abſolute to ſet aſide the attach- 
ment. 


c 
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Rovss v. BarxDin, and Others (). 


T the firſt trial of this cauſe the Plaintiff had a verdict. 

A new trial was granted, but a juror withdrawn the 
Plaintiff undertaking “ f pay the Defendant his coſts,” (which 
were the words of the order of N. Prius.) On the taxation, 
the prothonotary refuſed to allow the Defendant the coſts of the 
firſt trial, though the verdict obtained by the Plaintiff had been 


ſet alide. 


In conſequence of this, Rannington, Serjt moved for 


a rule to ſhew cauſe, why the raxation ſhould not be reviewed, 


and the coſts of the firſt trial allowed to the Defendant. But 


The Court held clearly, that the undertaking of the Plaintiff 
extended only to the coſts of the ſecond trial, and on that 


ground refuſed the rule (5). 


(a) Ante 351. 

(5) This determination was founded ſolely 
on the terms of the undertaking of the 
Plaintiff. But the practice of the Court is, 
that where the ſame party who gains the firſt 
verdict, has alſo the ſecond, the prothonotary 
allows the coſts of both trials ; but where the 
firſt verdict is for one party, and the ſecond for 
the other, there the coſts of the former trial 
are not allowed. I have been favoured with 
the following caſe, which illuſtrates this rule 
of practice. Parker v. Wells, Eaft. 25 G. 3. (c) 
This action of treſpaſs was tried at Croydon, 
by a ſpecial jury, and a verdict found for the 
Defendant. In the next term, a motion was 
made for a new trial, on the ground of the 
verdict being contrary to evidence, and a 
new trial granted, the rule being filent as to 
coſts, It was tried a ſcond time in Midaleſex, 
by a ſpecial jury, and a verdi& again found 
for the Defendant. An application was again 
made for a new trial, in order to have a ſpe- 
cial verdict, to take the opinion of the Court 


of King's Bench en the point of law which 
aroſe. The Court, with the conſent of the 
parties, and to ſave expence, inſtead of 
granting a new trial, made a rule that judg- 
ment ſhould be entered for the Plaintiff with 
15. damages, and that a ſpecial verdi& 
ſhould be agreed upon. In taxing the colts 
on the poffea, the prothonotary diſallowed 
the coſts of the firſt trial, and of the rule 
granting a new trial, with which the Plain- 
tiff's attorney being diflatished, applied to 
the Court for a rule to review the taxa- 
tion, Lord Loughborough at firit ſee med to 
think the coſts of the firſt trial ought to have 
been allowed, but directed the prothonotary 
to inquire, and report what was the practice 
in the King's Bench. Upon inquiry it ap- 
pearing that in the King's Bench, the colts 
of the firlt trial were not allowed, even where 
the ſecond verdict followed the firſt, (4) the 
Court ſaid the prothonotary had done right, 
and refuſed the rule, 


(c) 1 Term Rep. B. R. 34. Cooke's Bankrupt Law, 5 2. 
(4) See Ma/on v. Sturray, Dougl. 438. and Hankey v. Smith, 3 Term Rep. B. R. 507. 
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which was 
advanced in 
diſcount, and 
takes back 
the bill. To 


an action 


brought by B. 


againtt A. on 


the bill, 4. 
cannot plead 
his bankr upt- 
ꝙ. 
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D. 


B RO OE Zs ROGERS. 


SSUMPSIT by the indorſee of a bill of exchange againſt 


the drawer, with the uſual money counts. Non afſump- 


as ſtated in the argument, were theſe. The Defendant on the 
7th of May, 1788, drew the bill in queſtion for 100 J. on one 
Hughes, payable 45 days after date, in favour of the Plaintiff, 
merely for the purpoſe of raiing money. This bill the Plaintiff 
indorſed in blank, and without tendering it for acceptance, 
diſcounted it at the Olney Bank on the credit of his own name, 
and paid the money over to the Defendant. On the 16th of 
May, the Defendant committed an act of bankruptcy. On the 
23d a commiſſion iſſued, and on the 18th of June, the certifi- 
cate was allowed, When the bill became due, Hughes having 
no effects of the drawer in his hands, refuſed to pay it, upon 
which the Olney Bank, in whoſe poſſeſſion 1 it remained, called 
on Brooks for repayment of the money which had been advanced 
in diſcounting the bill. Brooks accordingly repaid the money, 
took back the bill, and now brought this action againſt the 
Defendant. At the trial which came on at Weſtminſler, at the 
ſittings after Hilary term, 1790, before Lord Loughborough, 
a verdict was taken, ſubject to the opinion of the Court, 
whether the action was barred by the certificate. 

In Eafter term following, a rule was granted to ſhew cauſe, 
why the verdict ſhould not be entered for the Defendant. 
Againſt which, Adair and Lawrence, Serjts, ſhewed cauſe, ar- 
guing, that though the holders of the bill might have proved 
a debt under the commiſſion, yet the Plaintiff Brooks could not, 
till he actually paid the money, which was after the allowing 
of the certificate; that this could not be conſidered in any 
other light, than as a contract of indemnity, it not being cer- 
tain when Brooks indorſed the bill to the Olney Bank, that the 
drawee would refuſe payment. In ſupport of theſe pofitions, 


were cited the following authorities; 3 Jil. 13 Chilton v. 


Whifin, id. 262 Geddard v. Vanderheyden, id. 346. Young v. 


 Heockley, Cowp. 525, Taylor v. Mills and Magnall, and Johnſon 


v. Spiller, Dougl. 167, laſt edit. 
In ſupport of the rule, Le Blanc Serjt entrada that the 


' drawer of a bill of exchange immediately contracted a debt 


2 - | upon 
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upon drawing the bill, it was debitum in preſenti ſalvendum in 


juturo. It it were a debt owing by the bankrupt to any one at 


that time, who might have proved it, it is barred, The bank- 
rupt ought not to be injured by the bill being indorſed over to 
another. The caſes cited on the other ſide, were upon promiſes 
to indemnify, 

The cauſe having ſtood over to this term, The Court were 
unanimouſly of opinion, that the Plaintiff was intitled to re- 
cover, notwithſtanding the certificate, The caſes cited were 
not confined to an expreſs indemnity, but were decided on 
the ground that the Plaintiff could prove no debt till he had 
actually paid the money, and the payment was after the bank- 
ruptcy (a). | 

Rule diſcharged. 
(a) See Hanceck v. Entwiſtle, 3 Term Rep. B. R. 437. 


TxELAwnEyYy D. T Homas. (6): 


N this cauſe there were two trials, in both a verdi& was 
found for the Plaintiff, and the coſts of both were allowed 
him by the prothonotary, the rule for the ſecond trial being 
entirely filent as to coſts. But now Watſon Serjt, moved for a 
rule to ſhew cauſe why the taxation ſhould not be reviewed, on 
the ground that Mr. Juſtice Viſſon, (e) before whom the firſt trial 
was had, when the ſecond trial was moved for, ſtated his 
opinion that he ought to have nonſuited the Plaintiff, and that 
the ſecond trial was granted under that impreſſion on all 
parties. But, | 
The Court held that ground to be inſufficient, and refuſed the 
rule; at the ſame time confirming the practice above mentioned 
in Parker v. Wells, (d) that where there are two trials, and 
the verdicts are the ſame way in each, the party in whole favor 
they are found, is intitled to the coſts of both trials; but 
where the verdicts are different ways, there the coſts of the 


former trial are not allowed. 
Rule refuſed. 
Guildball. 
(4) Ante. 639. 7. 


(3) Ante 303. 
(c) Who ſat for Lord Loughborough at 
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Where a 
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verdict is 
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trial for the 
ſame party, 
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where the 
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ARGUED and DETERMINED 


C 8 


ITI 


Court of COMMON PLEAS, 


I N 
Trinity Term, 


In the Thirty-Firſt Year of the Reign of GEORGE III. 


; PictwoodD v. WazlGeWt 


T N this action of aſſumpſit the Plaintiff took a verdi& for 

6117. which was really the ſum due to him, and entered up 
judgment for that ſum belides coſts, but the damages laid in the 
declaration were but 60. A writ of error was brought on 
this judgment, and Kerby, Serjt, obtained a rule to ſhew cauſe 
why a remittitur of the 11 J. ſhould not be entered. Adair 
and Le Blanc, Serjts, argued againſt the rule, ſaying, that 
after judgment ſigned and error brought, it was too late to enter 
a remittitur for the ſum which cauſed the error; and they cited 
the caſe of Sandiford v. Bean, B. R. Hil. 13 Geo. 3. (a) as an 
authority in point. FKerby, on the other ſide, inſiſted, that as 
long as the record remained in court, it might be amended. 

The Court thought it was reaſonable to allow the amendment, 
and therefore made the rule abſolute, upon payment of the 
coſts of the writ of error. (5) 


(a) Cited in 2 Bac. Abr. 5. laſt Edit. and 


is as follows. If the jury give more, the 
5 Plaintiff muſt relinquiſh the extra da- 
mages, for if he enters vp the judgment for 
 ** the whole which the jury give, it is error, 
and cannot be amended or helped in any man- 
ger. 89 determined in B. R. I. 1773, 


6 Sandiferd and Bean, Eã.“ 

(5) The Defendant pleaded the ſtatute of 
limitations, and the time was ſo far elapſed, 
that a freſh action could not have been 


brought, if the judgment had been reverſed 
on the writ of error, 


8 D 


1791. 


Monday, 
Ju'y 4th. 
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dict is given 
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the Court 
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above the 
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Service of a 
declaration in 
ejectment, 
before the eſ- 
ſoign day of 
the term, on 
the daughter 
of the tenant 
in poſſeſſion, 
in the ab- 
ſence of the 
tenant and 
his wife, is 
good, pro- 
vided 1t ap- 
pears that the 
daughter de- 
Iivered it to 
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though it 
ſhould not 
appear that 
ſuch delivery 
was before 
the eſſoign 
day. 


Monday, 
July 11th. 


Where in an 
action of a/- 
Sumpſit on a 
bill of ex- 
change with 
the uſual mo- 
ney counts, 
the defendant 
pleads nil de- 
tet to the 
count on the 
bill, but does 
not plead at 
all to the 
other counts, 
after a verdict 
for the Plain- 
tiff, the De- 
fendant ſhall 
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SMirH on the Demiſe of Lord SrourToxN and Others, 
V. HURST. 


DAI R, Serjt. moved for judgment againſt the caſual 
ejector, on the following circumſtances. On the 18th of 
June laſt, the attorney went with the declaration in ejedment 
to the houſe of the tenant in poſſeſſion, but not finding either 
him or his wife at home, left it with his daughter, and at the 
ſame time acquainted her with the contents and meaning of it. 
On a ſubſequent day, the attorney called again at the houſe, 
when he ſaw the tenant's wife, (the tenant himſelf being then 
alſo from home) and inquired of her whether ſhe had received 
the declaration which was left with her daughter : ſhe anſwered 
ſhe had received it, and ſhewed it to the attorney, who read it 
over to her, and explained it. She then ſaid, that her huſband 
had not been at home ſince the paper was delivered to her 
davghter ; but that ſhe would ſend it to him. 
70e Court were at firſt much inclined to refuſe the rule, be- 
cauſe it did not clearly appear from the atiidavit, that the decla- 
ration tame to the hands of the wife before the efloign day of 
the term; but the caſe of Goodtitle v. Thrujtout, Barnes 183, 


(a) being cited, on the authority of that caſe they made the 
Rule abſolute, 


(a) Laſt Edit. 


Harvey v RICHARAR DS. 


SSUMPSIT by the indorſce againſt the acceptor of a 
| bill of exchange for 49 J. 165. 9 d. the ſecond count 
was for money lent and advanced; the third for money paid, 
laid out and expended ; the fourth for money had and received ; 
and the fifth, on an account ſtated, Plea, that the Defendant 
* does not owe to the ſaid Jobn (the Plaintiff) the ſaid ſum of 


« 491. 165. 9d. above demanded, by virtue of the ſaid bill of 


* exchange or any part thereof, in manner and form as the ſaid 
% 7ohn bath above thereof complained againſt him, and of this 
«© he puts himſelf upon the country, &c.” but no notice was 
taken of the other counts. On this plea, the Plaintiff joined 


not take advantage of his own miſ-pleading in arreſt of judgment, 


3 iſſue 


„ „ RP. GP 
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iſſue and gained a verdict. And now, Marſhall, Serjt, obtained 
a rule to ſhew cauſe why the judgment ſhould not be arreſted, 
on the ground that the plea of ail debet to the firſt count was 
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Sy 
bad, and that as there was no plea to the other counts, there Ricuaros. 


was a diſcontinuance. 


Adair, Serjt. ſhewed cauſe, arguing, that ſuppoſing theſe ob- 


jedtions were well founded in themſelves, they were cured by the 


verdict, for which purpoſe he cited the following authorities, viz. 


Aleyn 76, 1 Brownl. 8 Glover v. Taylor, Cro. Elix. 470, Corbyn 


v. Brown, flat. 32 Hen. 8. c. 30. Cro. Eliz. 455 Chamberlayn v. 
Nichols, Cro. Car. 25 Knight v. Harvey, 1 Lev. 142 Elrington 
v. Doſhant, 3 Lev. 374 Sedgwicke v. Richardſon, Salk. 218 
Carter v. Davies, 2 Stra. 1022 Marſham v. Gibbs. 

Marſhall, Serjt. in ſupport of the rule, contended, 1. That 
this was a diſcontinuance of the whole action, by which the 
Plaintiff was out of court. 

2. That it was not cured by the verdict. 

1, It is a ſettled rule of law, that every ſuit, whether civil 
or criminal, ought to be continued from its commencement to 
its concluſion, without any gap or chaſm, 2 Hawk. P. C. 298. 
If the Defendant plead to part, he mult traverte the other part, 
becauſe the other matter remains ſtill a fact to be tried by a jury, 


there being no queſtion of law moved concerning it. Bur if 


the Plaintiff do not pray judgment for the part unanſwered, it 
is a diſcontinuance by him, becauſe he does not inſiſt on the 
judgment of the court for want of an anſwer, nor has he put 
the matter unanſwered into any proper way of examination. 
The matter then not being put in a way of examination by the 
Defendant, nor prayed by the Plaintiff to be adjudged as ad- 
mitted by the Defendant, it is a queſtion out of court, ſince the 
Plaintiff by not following it to a proper determination has diſ- 
continued it. G. Hi. C. P. 61, 134, 158. If the plea 
begins with an anſwer to he whole, but the matter pleaded is 
in truth only an anſwer to part, the whole plea is nought, and 
the Plaintiff may demur; but if the plea begin only as an an- 
ſwer to part, and is in truth only an anſwer but to part, the 
Plaintiff muſt not demur, but take judgment by zul dicit for 
the part unanſwered, for if he demur or plead over, the whole 
action is diſcontinued. 1 S. 179, 180, Weeks v. Peach, and 
Market v. Johnſon. But if the Plaintiff take judgment, by 


nil dicit, it mult be in the /ame term. Stra. :02, Woodward v. 


Robinſon. If one penny be left unanſwered, it is a diſcontinu- 
ance ; 
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ance; Thid. 303, Nichols v. Backbouſe. If a treſpaſs in one of 


three cloſes be left unanſwered, it is a diſcontinuance and not 
cured by any of the ſtatutes of jeofail, Carter 51, Are v. Glofſam, 
The venire was returnable the 23d of Ofober, and the diſtringas 
teſted the 24th, by which there was a chaſm of one day in the 
proceſs: On motion in arreſt of judgment, it was holden to be 
a diſcontinuance and not amendable. 1 Salk. 51 The Queen v. 
Tutchin, 

2. This being then a clear diſcontinuance, the next queſtion is 
whether it is cured by the verdict ? By ſtat. 32 Hen. 8, c. zo. 
after verdict judgment ſhall proceed notwithſtanding any diſcon- 
tinuance, Sc. But the verdi which will cure a diſcontinu- 
ance, muſt be a perfect one, ſuch as the Court may give judg- 
ment upon between the parties. Gb. Hi. C. P. 155, 156. 
For if the verdict itſelf make a diſcontinuance by finding only 
part of the declaration, and nothing to the other part, this is a 
diſcontinuance not cured by the ſtatute: becauſe the intent of 
the iſſue is, that the whole event of the matter in iſſue ſhall be 
determined, and the anſwering to part does not anſwer the pre- 
cept of the Court, nor to the defign of the iſſue, which is to 
determine the whole cauſe, that ſo it may be a bar to any other 
action. Gilb. Hi. C. P. 156. It would therefore be abſurd 
to ſuppoſe, that a verdict as to part of the declaration, on which 
the Court can give no judgment even for that part, which does 


not go to the whole merits of the caſe contained in the declara— 


tion, ſhould cure a diſcontinuance, The verdict here is, that 
the Defendant does owe to the Plaintiff 49 l. 165. 9 d. above de- 
manded by virtue of the ſaid bill of exchange. But it is not 
alledged in the firſt count that the Defendant was indebted, 
This being an action at the ſuit of an indorſce, debt would not 
lie; there is therefore no colour for the plea of zil debet, or to 
ſay that it is an anſwer to the count. The verdi& in ſumpfit 
is, that the Defendant “ did undertake and promiſe in manner 
and form as the Plaintiff hath declared,” and the damages are 
aſſeſſed by occaſion of the not performing the within pro- 
miles and undertakings,” Sc. The judgment there is that the 
Plaintiff do recover his damages by the jury aſſeſſed: But how can 
judgment be given that the Plaintiff recover his damages by the 
jury aſſeſſed, when the jury have aſſeſſed no damages? If the 
jury, on this iſſue, find any damages, thoſe damages muſt be 
for the detention of the debt due on the bill and not for the ſum 
itſelf, as is the courſe on the plea of non afſumpft, Upon the 

ö whole 
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whole then, as thore is no verdi& on which the Court can give 
judgment for the Plaintiff, the diſcontinuance is not cured, an 
the cauſe is out of court, the judgment therefore muſt be ar- 


reſted; for it one of the parties is out of court, there canaot 


be a repleader. 2 Ld. Raym. 923. 
The Court held, that the defect was ww by the verdict; 


for the Defendant:ſhould not take advantage of his own miſ- 


pleading, to defeat the Plaintiff's ſuit, when the jury had found 
that he owed the debt due on the bill of exchange. 
Rule diſcharged. 


SUMNER ©. BRADY, CARTWRIGHT, and FENTON, 


EBT on bond for 400/. Plea of the Defendant Brady, 

non eſt factum, on which iſſue was joined. 2. That he 

ought not to be charged with the ſaid debt, by virtue ef the ſaid 
writing obligatory, becauſe he ſays, that he before the ſuing 
out of the commiſſion hereafter mentioned, to wit, on the 1ſt 
of December, 1789, at Weſtminfter aforeſaid, being a dealer and 
chapman, and ſeeking his trade of living by buying and ſelling, 
and being alſo indebted to one Edward Francis Burke in the ſum 
of 1001. and upwards, became and was then and there a bank- 
rupt, within the intent and meaning of the feveral ſtatutes con- 
cerning bankrupts; and that thereupon a certain commiſſion 
under the Great Seal of Great Britain, bearing date at Veſtmin- 
flier aforeſaid, the 21ſt of December in the ſame year, grounded 
upon the ſaid ſeveral ſtatutes or ſome or one of them, was then 
and there duly awarded, and iſſued, upon the petition of the 
ſaid Edward Francis Burke againſt him, directed to certain com- 
miſſioners therein named, thereby giving full power and autho- 
rity to the ſaid commiſſioners, four or three of them, to execute 
the ſzme, as in and by ſaid commiſſion (relation being thereunto 
had) will more fully appear. By virtue of which ſaid commiſſion, 
and by force of the ſtatutes aforeſaid, the Defendant was after- 
wards, to wit, on 26th December in the year aforeſaid, at Ve- 
minſter aforeſaid, duly adjudged and declared to be a bankrupt ; 
that afterwards, to wit, on the day and year laft aforeſaid, at Yeſt- 
minſter aforeſaid, due notice was given and publiſhed in the 
London Gazette, that ſuch commiſſion had been awarded and 
8 E iſſued 
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iflued againſt him, and that he had been declared bankrupt, 
and certain times were duly appointed by ſuch notice, for ad- 
mitting the proof of any of his creditors' debts at the Guildhall, 
in the city of London. That afterwards, to wit, on 1ſt October, 
1750, at Weſtminſter aforeſaid, three of the commiſſioners named 
in the ſaid commiſſion, certified in writing under their hands 
and ſeals, to the Lord High Chancellor of Great Britain, that 
the Defendant had made a full diſcovery of his eſtate and effects, 
and in all things conformed himſelf to the ſeveral ſtatutes made 
and then in force concerning bankrupts ; and particularly to the 
directions of the ſtatute in that behalf made in the 5th year of 
his late majeſty's reign, and that there did not appear to them 
any reaſon to doubt of the truth of ſuch diſcovery, or that the 
ſame was not a full diſcovery of all the eſtate and effects of the 
Defendant. That before the making of the ſaid certificate by the 
ſaid commiſſioners, four parts in five both in number and value 
of the creditors of the Defendant, who were creditors for not 
leſs than 20 J. reſpectively, and had proved their debts under the 


ſaid commiſſion, had duly ſigned the ſaid certificate, and teſtified 


their conſent thereto, and to the diſcharge of the Defendant, 


in purſuance of ſaid laſt mentioned act of parliament ; which 
was alſo in due manner certified by the ſaid commiſſioners, to 


wit, at Weſtminſter aforeſaid. And the Defendant having after- 
wards, to wit, on day and year laſt aforeſaid, at Weſtminſter 
aforeſaid, made oath that ſuch certificate and conſent of the ſaid 
creditors thereunto, had been obtained fairly and without fraud, 
the ſaid certificate was then and there laid before the Lord Chan- 
cellor for allowance and confirmation, That the Plaintiff being a 
creditor of the Defendant, afterwards, to wit, on day and year laſt 
aforeſaid, at Weſiminſter aforeſaid, preferred a petition (a) to the 
ſaid Lord Chancellor, againſt the allowance and confirmation of 
the ſaid certificate of the Defendant, who before, and at the time 
of preferring the ſaid petition, was detained in priſon, and in 
execution there by and at the ſuit of the Plaintiff: and there- 
upon, afterwards and whilſt the Defendant was ſo detained in 
priſon as aforeſaid, and before the allowance and confirmation of 
the ſaid certificate, to wit, on the day and year in the ſaid de- 
claration mentioned, at Meſiminſter aforeſaid, it was unlawfully 
conſented to and agreed by and between the Defendant and the 

(a) It was ſtated in the petition, that | falſe affidavits of debts in order to make up 


many of the perſons who ſigned it were not | the number of four fifths, and had received 
creditors of the bankrupt, but had made | money for ſo doing, 
Plaintiff 
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Plaintiff that ſuch writing obligatory as is mentioned in the ſaid 
declaration ſhould: be ſealed and executed, and together with 
certain other ſecurities, ſhould be delivered to the Plaintiff, and 
that the Plaintiff in conſideration thereof, ſhould thereupon diſ- 
charge the Defendant from his ſaid impriſoament, and alſo with- 
draw the petition ſo preferred by bim againſt the certificate as afore- 


ſaid, to the intent that the allowance and confirmation theresf by 


the Lord Chancellor might be obtained: that the ſaid writing 
obligatory was afterwards, to wit on day and year Jaſt aforeſaid 
at Weftminfler aforeſaid, ſealed, executed, and delivered to the 
Plaintiff, and by him accepted, taken, and received, in purſu— 
ance of the ſaid agreement, and for the conſiderations aforeſaid, 
before the allowance of ſaid certificate of the Defendant, (which 
has ſince been obtained accordingly) whereby the ſaid writing 
obligatory in the ſaid declaration mentioned 7s 4240!ly void and 
of no effect, and this the ſaid Defendant is ready to verify, &c. &c. 
3. That the ſaid writing obligatory was executed and delivered 
to the Plaintiff for ſecuring the payment cf a certain debt or 
ſum of money due to him from the defendant at the time of 
his ſo becoming a bankrupt, with intent to perſuade the Plain— 
tiff to conſent to the allowance and confirmation by the Lord 
High Chancellor of a certificate from the major part of the 
commiſſioners, that the Defendant had conformed himſelf in all 
things to the ſaid ſtatutes, and to withdraw a certain petition 
preferred by the Plaintiff to the ſaid Lord Chancellor, againſt 
the allowance and confirmation of ſuch certificate, to wit at 
Weſtminſter aforeſaid, and that the ſaid writing obligatory was 
accordingly there taken and accepted by the Plaintiff, upon the 
occaſion and for the conſiderations aforeſaid, and for no other 
conſideration whatever, &c. &c. 


Plea of the Defendants Carturigꝭt and Fenton. That the 


Defendant Brady, before the making of the ſaid writing obliga- 
tory had become, and was a bankrupt within the ſeveral ſtatutes 
concerning bankrupts, to wit at Veſiminſter aforeſaid, and that 
at the time of the making thereof, no certificate from the com- 
miſſioners named in the coinmiſſion againſt the Defendant Bragy, 
or from the major part of them, of his conformity to the ſaid 
ſtatutes had been allowed and confirmed according to the pro- 
viſions therein contained in that behalf; and further, that the 
ſaid writing obligatory was executed and delivered to the Plain- 
tiff for ſecuring the payment of a certain debt or ſum of money 
due to him from the Defendant Brady, at the time of his fo be- 


coming 
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ſent to the allowance and confirmation by the Lord Higb Chan- 


cellor of a certificate from the major part of ſaid commiſſioners, 


that the Defendant Brady had conformed himſelf in all things 
to the ſaid ſtatutes, to wit, at Meſtminſter aforeſaid, and that the 


ſaid writing obligatory was accordingly there taken and accepted 


by the Plaintiff upon the occaſion, and for the conſiderations 


aforeſaid, &c. &c. 


Replications to the Defendant Brady's pleas. To the ſecond, 
'That the ſaid writing obligatory was ſealed and delivered by 
the Defendant Brady, upon and for a certain good and valuable 


conſideration, to wit, at Weſtminſter aforeſaid, in the County of 
Middleſex without this, that it was unlawfully conſented to and 


agreed by and between Defendant Brady and Plaintiff, in manner 
and form as in ſaid fecond plea is above in that behalf alledged, 
to the intent in ſaid ſecond plea in that behalf alſo alledged, and 
this the ſaid Plaintiff is ready to verify, wherefore, &c. &c. To 
the third, that the ſaid writing obligatory in the ſaid declaration 
mentioned, was executed and delivered to the Plaintiff upon and 
for a certain good and valuable conſideration, moving from him 
faid Plaintiff to the Defendant Brady, and not for ſecuring the 
payment of a certain debt or ſum of money due to the ſaid Plain- 


tiff from the Defendant Brady at the time of his becoming bank- 


rupt, with the intent in the ſaid laſt plea in that behalf above 
mentioned, in manner and form as the Defendant Brady hath 
above in his ſaid laſt plea in that behalf alledged; and concluded 
to the country, whereupon iſſue was joined. 

Replication to the Defendants, Cariwright and Fenton's plea, 
that the ſaid writing obligatory was executed and delivered to the 
Plaintiff upon and for a good and lawful confideration, and not 
for ſecuring the payment of a certain debt or ſum of money due 
to the Plaintiff from the Defendant Brady at the time of his be- 
coming bankrupt, with the intent in the plea of the Defendants 
Cartwright and Fenton in that behalf above alledged, in man- 
ner and form as they have above in their ſaid plea in that behalf 
alledged, and concluded to the country, whereupon iſſue was 
joined. 

Rejoinder by Brady to the replication to his ſecond plea, that 
it was unlawfully conſented and agreed by and between the De- 


fendant Brady and the Plaintiff, in manner and form as in the 


ſaid ſecond plea is above in that behalf alledged, to the intent 
1 in 
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in the ſaid ſecond plea in that behalf alſo alledged, and con- 
cluded to the country, whereupon iſſue was alſo joined. 


This cauſe came on to be tried at the fittings in the preſent 


term, when a verdict was found for the Plaintiff on the firſt iſſue, 
for the Defendant on the ſecond, and with reſpect to the other 
iſſues, the verdict was to be entered as the Court ſhould direct. 
A rule having been granted ro ſhew cauſe, why judgment 
ſhould not be entered generally for the Plaintiff, Bond and Le 
Blanc Serjts. were going to ſhew cauſe, when they were ſtopped 
by the Court, who deſired to hear what could be ſaid in favour 
of the rule. Upon this Adair Serjt. urged that the withdraw- 


ing an oppoſition to a certificate was not ſuch an act as was ne- 
ceſſary for the bankrupt's diſcharge within the ff. 5 Geo. 2. 
c. 30. and relied on the caſe of Lewis v. Chaſe 1 P. Wms. 620, 


which he ſaid had never been expreſsly denied, though in ſome 


degree ſhaken by ſubſequent decifions. And Marſhall Serjt. 
argued in the following manner, 


The queſtion is, whether under the circumſtances ſtated in 


the firſt ſpecial plea, the bond given by the Defendants to the 


Plaintiff be void, as being within the 5 Geo. 2. c. 30. / 11. If 
it be void, it muſt be either within the words or the meaning 
of the ſtatute, 1. It is not within the words. The ſtatute pro- 
vides, that every ſecurity given by a bankrupt, for a debt due at 
the time of his bankruptcy, ** as a conſideration or to the in- 
« tent to perſuade him, her, or them tt conſent to or ſign any 
e ſuch allowance or certificate, ſhall be wholly void and of no 
effect.“ It is ſaid, that conſent muſt mean ſomething differ- 
ent from Agning, and that withdrawing the petition was a con- 
ſent. But all the caſes ſhew, that the conſent meant by the 
ſtatute is that which is expreſſed by the fignature of the credi- 
tor to the certificate. In this manner the ſtatute has been in- 
terpreted by different judges ; by Aſton JF. in Trueman v. Fen- 
ton, Cowp. 550, and by Lord Mansfield in Browning v. Morris, 
Coup. 792, and Smith v. Bromley, Dougl. 698 (a). The 24 


Geo. 2. c. 57. / 9. explains the meaning of the word conſent. 


It recites that many abuſes have been committed by bank- 
« rupts and perſons, who with their privity, have attempted to 
prove fictitious and pretended debts under commiſſions of 
* bankruptcy, in order that ſuch perſons might be enabled to 
© ſign their cenſent to the certificates for diſcharging ſuch bank- 
« rupts from their debts, &c.” If indeed there were any other 


(a) Laſt edit, 
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mode of conſenting to a bankrupt's certificate, than that which 
is expreſſed by the ſignature, then the word conſent muſt refer 
to that mode. But the law knows of no other mode, by which 
a creditor can give his conſent to the certificate but by ſigning it. 
It follows therefore, that **conſent or fign” muſt mean“ conſent 
and ſign.” When the certificate is before the Chancellor for 
his confirmation, it does not ſtand in need of the conſent of 
more of the creditors than four fifths in number and value, who 
have already figned it. If the Chancellor, on the petition of 
a creditor, refuſe to confirm the certificate, it is not becauſe 
that creditor refuſes his conſent to it, but becauſe it is diſco- 
vered that the bankrupt ought not to have it. Unleſs, there- 
fore, a ſecurity be given in conſideration of /igning the certifi- 
cate, it is not within the words of the ſtatute. 2. This bond 
is not within the meaning or ſpirit of it. To be within the 
meaning of the ſtatute, it muſt appear to be either a fraud on 
the creditors, or an oppreſſion, or undue advantage taken of the 


. bankrupt. But it is not a fraud on the creditors. Signing a 


certificate is like ſigning a deed of compoſition, If one cre- 
ditor, in conſideration of figning, inſiſts on more than his fair 
dividend, this is a fraud on the other creditors, and perhaps an 


oppreſſion of the bankrupt. But in this caſe, there is no fraud 


on the other creditors. The Plaintiff has done no act to miſ— 
lead or impoſe upon them. He does nothing that tends to 
their diſadvantage. On the contrary, though a creditor to a 
large amount for a juſt debt, he relinquiſhes all advantage un- 
der the commiſſion ; for though he proved his debt, he did it 
that he might oppoſe the certificate, but took fo dividend. 
Knowing that the bankruptcy was contrived principally to de— 
fraud him, he had a right to take every legal ſtep to fruſtrate 
this defign, 1n order to fave his debt. This debt being ſecured, 
he had a right to deſiſt from his oppoſition to the certificate, 
either by withdrawing his petition if he had preſented one, or 
not preſenting any petition at all. As the Pliintif was not 
obliged to preſeat a petition, neither was he obliged to prosecute 
it when preſented. The object of petitioning is to prevent 
he bankrupt from obtaining his certificate, merely becauſe that 
certificate when obtained would bar the petitioner's claim on 


the bankrupt, That claim being ſatisfied, the end of the pe- 


tition is anſwered. A certificate is a bar againſt all creditors, 
whether they have ſigned it or not. But they ſhall not be de- 


prived of their remedy againſt the bankrupt, unleſs it be ob- 


tained 
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tained agreeably to the directions of the ſtatute, This is no 
hardſhip on the bankrupt ; the certificate would not have ex- 
iſted, if it had not been obtained by means which the Legiſlature 


has reprobated. If it be an injury to the Pub/ic, to withdraw 


a petition, then every man might petition. But no man is al- 
lowed to petition without ſwearing to a debt. The creditors 


therefore are the only perſons intereſted in ſuch a petition: but 


as every creditor has an equal right to petition, and no one 
obliged to petition for the others, any creditor may either pre- 
fer or withdraw a petitioa without injuring the others, Sup- 
pole the object of the bankruptcy were to defeat a particular 
creditor, and that creditor the only one who had not figned 
the certificate; ſuppoſe too that a number of fictitious creditors 
had ſigned it in order to make up the four-fifths in number and 
value: in ſuch a caſe the only remedy would be by petition. 
That petition could affect the intereſt of none but himſelf, ſince 
all the other creditors had ſigned and conſented to the certificate. 
Why then, if it be not within the ſtrict letter of the ſtatute, 
deprive an honeſt creditor of the means of compelling the bank- 
rupt to be honeſt. All the creditors may agree not to examine 
a bankrupt touching a particular ſum with which he is 
charged, in conſideration of a promiſe to pay that ſum to the 
aſſignees for their benefit, becauſe all the creditors are all the 
perſons intereſted, according to Lord Kenyon in Nerot v. Wal- 
lace 3 Term Rep. B. R. 23. If a creditor figns his conſent to 
a certificate, he holds out to the world, that the bankrupt 
has demeaned himſelf honeſtly, and that he has agreed to take 
his ſhare of the dividend publickly made. Any thing done 
privately contrary to that declaration, is a fraud on the other 
creditors and on the Public at large. But withdrawing a peti- 
tion after a creditor is ſatisfied, is merely ceafing to oppoſe a 
meaſure from which he has no longer any reaſon to apprehend 
an injury to himſelf, Suppoſe a Statute were paſſed which 
made it penal to do any act“ zo tbe intent that a bankrupt might 


* obtain his certificate” and in an action for the penalty the de- 


claration were to ſtate, that the bankrupt's certificate was before 
the Chancellor for confirmation, and that the Defendant had 
prepared a petition againſt it, but afterwards in conſideration of 
a ſum of money, de/iſted from preſenting the petition, this would 
be clearly a bad declaration ; the conduct of the Defendant being 
merely negative, could never be conſtrued into an ad done to the 


intent that the bankrupt might obtain bis certificate, The pre- 
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ſent Plaintiff did an act to obſtruct the Defendant in obtaining 
his certificate, which he was not bound to do, and afterwards 


deſiſted from obſtructing it which he had a right to do. Sup- 


poſe a man attempts to rob me and I ſecure him, and I am af- 
terwards prevailed upon to let him go having at the ſame time 
no doubt but that he will return to his former courſes; can 


it be ſaid that I let him go, o the intent that be might rob 


others? 
The bond was not obtained by any oppreſſion or undue ad- 


vantage taken of the bankrupt. If the bankrupt had fairly con- 


formed and had a right to his certificate, the petition, whatever 
might be contained in it, could not prevent his having the cer- 
tificate, But if, on the other hand, the petition was well 
founded, and ſhewed that the bankrupt being guilty of fraud 
was not entitled to his certificate, and he gave the Plaintiff a 
new ſecurity for his whole debt to induce him (the Plaintiff) 
to withdraw the petition ; this is a confeſſion that the allega- 
tions of the petition were true. The bankrupt then being 


clearly convicted of fraud by his own plea, and that he was 


not intitled to his certificate, he has only given a new ſecurity 
for a debt which he was bound in conſcience to pay, and which 


he muſt have paid before he could be freed from priſon. It 


follows therefore, that inſtead of being an oppreſſion on the 
bankrupt, it was a benefit to him, by releaſing him from a gaol, 


and giving him farther time for the payment of his debt. But 


if this caſe be not within the letter of the act, and if it appear 
that the bankrupt muſt have been guilty of fraud towards the 
Plaintiff, the Court will not extend rhe ſtatute in his favour, 
nor give it an equitable conſtruction in order to relieve him. 
The caſe of Small v. Brackley 2 Vern. 602. ſhews that even a 
court of equity would not do this, and till leſs will a court of 
law do it. On the contrary, a court of Jaw ought not, in ſuch a 
caſe, to go beyond the letter of the ſtatute, If the caſe be 
within the equity of the ſtatute, the Defendant may have re- 


courſe to a court of equity, and the Plaintiff will there have an 


opportunity of ſhewing ſuch circumſtances as will ſatisfy the 
Court that the bond ought ſtrictly to be enforced. But the 
caſe of Lewts v. Chaſe (a) is directly in point, and ſhews that 


both in law and equity this is a good bond. That caſe, it is 
| ſaid, has been over-ruled or ſhaken. But if the caſes in which 
it is mentioned be examined, it will be found to be neither 


(a) 1 P. Ms. 620. 
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over-ruled nor ſhaken. Lord Mansfeld always diſtinguithes it 
from thoſe caſes which it ſeemed to reſemble, and in tome in- 
ſtances directly acknowledges its authority. In Trueman v. Fen- 
ton (a) it was ſtrengthened, and Lord Mansfield partly relies on 
it. The caſe of Smith v. Bromley (C) was a caſe of money taken 
for ſigning the certificate, Jones v. Barkley (c) went on the 
idea that the money was paid for nig. In Spurret v. Spiller 


(d) and Cockſhot v. Bennett (e) a ſecurity was taken for the 


reſidue, for fgning a deed of compoſition. 

Lord LougHBoRoUGH, There could not be a more unfa- 
vourable caſe than the preſent come before a Court, There is 
an enormous fraud evident upon the face of it, a number of 
perſons having committed perjury by ſwearing to debts, who 
were not real creditors of the bankrupt. The Plaintiff pre- 
ſented a petition againſt them which he ought to have purſued. 
Inſtead of that, he is induced to ſuppreſs his petition in order 
to gain his own debt, while all others are barred by the certifi- 
cate which is procured by his ſuppreſſion; and this under a 
law made to prevent fraud, and to ſecure an equal advantage to 
all the creditors, But whether the caſe be favourable or un- 
favourable is quite out of the queſtion; the Court is bound to 
declare what is the true conſtruction of the law. The argument 
on the part of the Plaintiff reſts on the cafe of Leuis v. Chaſe; 
but the impreſſion on my mind is that this caſe has been long 
exploded, and upon conſidering it with reference to the ſtatute, 
it ſeems to me to be a caſe totally unprincipled, and directly 
contrary to the true conſtruction of the act. That caſe can- 
not ſtand unleſs ſome words be erafed from the ſtatute, or a 
meaning aſſigned to them entirely repugnant to the whole prin- 
ciple of the act. A diſtinction is attempted to be made from 
that caſe, between the a of giving money for the conſent of 
the creditor to ſign the certificate, and that of giving him mo- 
ney to withdraw his oppoſition to it; as if the former act were 


only to be condemned. But fee how the act of withdrawing 


an oppolition ſtands, compared with the actual ſigning the cer- 
tificate. The argument urged is, that as it is a voluntary act, 
the creditor may do as he pleaſes, But the law feels it a miſ- 
chief and a ſubverſion of the bankrupt laws, to traffick with 
them and the power given by thofe laws, See the conſequences, 


(a) Cowp. 544+ (4) 1 4th, 105. 
(5) Dougl. 696. laſt edit. (e) 2 Term Rep. B. R. 763. 


(0% Dougl. 696. laſt edit. 
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A bankrupt Iabours to get a ſufficient number of creditors to 


. procure a certificate: a principal creditor knowing what will 
prevent the certificate ſtands by and petitions : now if the ar- 


gument were allowed, it would fetch more at the market, it 
would be a more valuable traffick to withdraw an oppoſition to 


the certificate, than to ſign a conſent to it, as one out of four- 
fifths of the creditors in number and value. See too how the 
act expreſles itſelf. (a) No perſon becoming bankrupt ſhall be 


intitled to the benefit of the act unleſs the certificate be allowed 
by the Great Seal, and unleſs four parts in five in number and 
value of the creditors ** Mall gn ſuch certificate and teſtify their 
« conſent to ſuch allowance and certificate.” And after a power 


given to any creditor to oppoſe the certificate, comes the clauſe in 


queſtion ; that every bond, bill, &c. given as a conſideration, or 
to the intent to perſuade him, her, or them ** zo conſent to or jign 


any fuch allowance or certificate, (hall be wholly void and of 


* no effect.“ Now according to the argument, the act ought to 
have left out the words“ conſent to as being idle words at beſt, 
and retained only the word rn. But being in the ſtatute, 
do they mean any thing? I think they clearly mark the caſes of 
ſigning the certificate and of an oppoſition made to it, as dit- 
tinct caſes in the contemplation of the Legiſlature. Where words 
may have an operation, they ought not to be rejected. (%) Lord 
Macclesfield ſeems to me to have taken a liberty with the ſtatute 
which was totally unfounded, for he argues as if it were to be 


applied to no caſe but that of ſigning the certificate. But I have 


no ſcruple in ſaying that any caſe is not law, which I think is 
contrary both to the words and the true ſpirit and policy of an 
act of parliament. When a caſe is merely cited in argument, 
perhaps a court may not directly decide it not to be law, unlets 
the very point of it is in diſcuſſion ; but the oftener the caſe of 
Lewis ve Chaje has been cited, the more it has been doubted, 


and I think it entirely inconfiſtent with Cockſhort v. Bennett, (c) 
which I hold to be a right determination, The reaſoning allo 


in Robſon v. Calze (d) is applicable to the preſent caſe. I do not 
enter more at large into ihe general argument, becauſe 1 think 
the caſe is directly within the act of parliament. 

GouLDd J. of the ſame opinion. | 

HEATH J. of the ſame opinion, If this tranſaQtion which 
is edmitted to be fraudulent, affected only the parties, it would 


(a) Seck. 10. (c) 2 Term Rep. B. R. 763. 
(5) Lewis V 1 P. Wins. 620, (4) Deugl. 227 lall edit. 
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be a different queſtion. But this is a fraud affecting the other 
creditors, and againſt the policy of the law. It is a matter of 


choice whether a creditor will prefer a petition, but having pre- 


ferred it, he ought not to withdraw it ſo as to injure the 
other creditors, So it is competent to any man, unleſs bound 
in a recognizance, to prefer an indictment for felony, or not, at 
his option ; but when he has preferred it, he cannot ſtipulate 
for his own private advantage, and compound, The reaſoning 
upon which the caſes go is, that the money either comes out of 
the bankrupt's own fund, and then there is a fraud on the other 
creditors, or it is raiſed by his relations, and then an undue ad- 
vantage is taken of the ſituation of the bankrupt to extort money 
from them. This cuts up by the roots the caſe of Lewis v. 
Chaſe. | 

W1LsoN, J. Of the fame opinion. I think this caſe within 
the act of parliament : but if it were doubtful, the general prin- 


ciple of the bankrupt laws ought to induce the Court to adopt 


the conſtruction now put upon the act. The intent of the Le- 
giſlature was, that all the bankrupt's property ſhould be equally 
diſtributed among his creditors, and that being done, that he 
ſhould have a full diſcharge. The ſtatute directs in what man- 
ner the certificate ſhall be allowed, that four fifths of the credi- 
tors in number and value ſhall fign it and teſtify their conſent 
to its allowance : that the commithoners ſhall certify that it was 
without fraud; and then that any of the remaining creditors 
may petition againſt the confirmation of the certificate, After 
this comes the general clauſe, which makes any ſecurity void, 
given as a confideration, or to the intent to perſuade a creditor 
to conſent to or ſign any ſuch allowance or certificate. Now, 
I think this clauſe, by a fair conſtruction of the words includes 
the preſent caſe : the ſtatute ſays, ** conſent to or ſign,” and I 
conſtrue the withdrawing the petition to be a conſent. 
Judgment for the Defendant. 


O'Connor v. Muxrryny, 


Rule was obtained by Adair Serjt to ſhew cauſe, why 
the coſts of a nonſuit in an action of frover, brought by 
Murphy the preſent Defendant, againſt one O*Loughlin, ſhould 


borne by C. and D. but A. is nonſuited. Afterwards C. brings an action againſt 4. in which 
«4: well as C. and C. is nonſuited. Tae coits ot tle one nonſuit may be tet off apain{t the other, 


not 
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not be ſet off againſt the coſts of a nonſuit in this cauſe. Tt 
appeared that the action of frover had been brought for a ſhip 
claimed by Murphy, but which proved to be the joint property of 
O Conner, the preſent Plaintiff, and one O*Sullvan, (who were 
partners in trade) and of which O*Loughlin was the maſter, 
The preſent action was brought by O*Connor as indorſee of a 
promiſſory note againſt Murphy as drawer, in which O*Connor 
was nonſuited: and he now made this application, upon the 
ground, that the action againſt O* Loughlin was defended at the 
joint expence of O*Connor and O'Sullivan, and that O'Sullivan 
was intereſted together with O*Connor in the promiſſory note, on 
which the preſent action was brought. 

Marſhall, Setjt. ſhewed cauſe; he ſaid, the Courts had in 


| ſeveral inſtances (a) after the ſtatute of ſet off, refuted to allow 


the coſts of one action to be ſet off againſt thoſe of another; and 
the reaſon then given was, that it required the aſſiſtance of an 
act of parliament to enable the Defendant in an action to ſet off 


a mutual debt, and that act did not extend to the caſe of coſts. 


Afterwards however, by a ſort of equitable interpretation of the 
ſtatute, the Courts allowed the coſts of croſs actions to be (et 
againſt each other. But they had never allowed this to be done, 
where the coſts were not mutual debts, and for the recovery of 
which there were not mutual remedies : for had they gone be- 
yond that, they would have extended this equitable conſtruction 


of the ſtatute farther in a caſe for which it was evidently not in- 
tended, than in thoſe caſes for which it was expreſsly made. 


As O*Sullivan did not join in the action on the promiſſory note, 
he ought not now to be permitted to ſay that he was intereſted 
in it, merely to intitle himſelf to the benefit of a ſet- off: and 
as Murphy had a remedy only againſt O. Connor for the coſts of 
the preſent non- ſuit, thoſe coſts were a debt due from O. Connor 
alone, and not jointly from O Connor and O'Sullivan. There- 
fore ſuppcling the coſts of the action of rover could be taken 
as a debt due from Murphy to O'Connor and O. Sullivan jointly, 


yet even then the colts of the two nonſuits could not be deemed 


mutual debts, This he faid diſtinguiſhed this caſe from Nunez 
v. Modigliani, ante 217, and Schoole v. Noble, ante 23. Beſides 


Mur phy could not bring an action againſt O'Connor and Of Du. 


livan jointly for the colts of the preſent non- ſuit, neither could 
any perſon but O*Loughlin ſue Murpby for the coſts of the 
former one. The coſts therefore of the two non-ſuits could not 


(a) 2 Stra. 1203. 
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by any means be taken to be mutual debts. The caſes of Paynter 
v. Waller C. B. Eaſt. 4 Geo. 3. Bull. N. P. 179, Ryal v. Larkin, 
i Wilſ. 155, and Ridout v. Brough, Coup. 133, ſhew that under 
the ſtatutes of ſet off, where the Defendant has an equitable 
claim on the Plaintiff, however clear and juſt, yet if an action 
will not lie for it, at the ſuit of the Defendant alone, and in bis 
on right, againſt the Plaintiff clone, and in bis own right, it can- 
not be deemed a mutual debt, and therefore cannot be ſet off (a). 

Lord Lovu@nBoRougGn ſtopped Adair, who was going to re- 
ply, and ſaid, that without any regard to O*Sullivan's intereſt in 
the promiſſory note, O*Connor was equitably intitled to the coſts 
of the non-ſuit in the action of trover againſt O* Loughlin, and 
therefore he ought to be permitted to ſet them off, as far as they 
would go, againſt the coſts in the preſent action. 

Rule abſolute, 


(a) But ſee thoſe caſes, and gu, whether they ſupport this propoſition in its full extent? 


Haynes v. Hare. 


THE facts of this caſe were as follow. In Fuly, 170, 

Robert Hare, and Francis his ſon, in conſideration of 
3oo/, then paid to them by William Haynes, joined in a bond in 
the penalty of 650/. conditioned for the payment of an annuity 
of 5o/l. per annum to Haynes, his executors, adminiſtrators, or 
aſſigns, during the life of Francis Hare. This bond was 
drawn in the uſual form, without mentioning in the condition any 
ægreement to redeem the annuity. A warrant of attorney was 
allo given by the obligors to Haynes, to confeſs a judgment on 
the bond, and another warrant of attorney by Francis Hare, to 
enable Haynes to receive the annuity out of an allowance of 200/. 
fer annum, which his father Robert Hare made him. Judg- 
ment on the bond was entered up in this court as of Trinity 
Term, 1780. Sometime after Haynes died, and Francis Hare 
applied to his acting executor, for the purpoſe of redeeming 
the annuity, and tendered the principal ſum, together with all 
arrears of the annuity and intereſt up to that time, amounting to 
3134. 195. This the executor refuſed to accept, alledging as a 
reaſon for his refuſal, that his teſtator had ſpecifically bequeathed 
the money ariſing from his annuities, and had given no power 
to the executors to redeem them: the executors therefore 


thought, that they could not ſafely conſent to the redemption of 
the 
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the annuity in queſtion, without the ſanction of a court of Jaw 
or equity. In conſequence of this, Robert and Francis Hare, 
preferred a petition to the Lord Chancellor ( bill being then 
depending in Chancery reſpecting the will of Haynes) to redeem; 


which was founded on the depoſition of Richard Harborne, (the 


attorney who tranſacted the buſineſs of the annuity between the 
two Hares and Haynes,) ſtating, that he the deponent was 
« firſt applied to by Francis Hare in July 1780, to raiſe the 
loan of 3000. which he was unable to procure without better 
% ſecurity than was offered: that Francis Hare being informed 
« of this, directed him to raiſe 300“. by way of annuity on bis 
* (Hare's) life at fix years purchaſe, and faid that he would get 
de his father Robert Hare to join in the annuity bond, and him- 
« ſelf give the purchaſer a power of attorney to receive the an- 
* nuity out of an allowance of 200/. per annum, which was 
* made him by his father, but, t the annuity ſhould be granted 
* on the expreſs conditions, that Francis Hare ſhould at any time 
&« be at full liberty to pay off and diſcharge it on giving 14 days 
&* notice of his intention, and that on payment of zool. and intereſt 
&* up to the day of the diſcharge, the bond and all papers relating to 


«© the annuity ſhould be given up to be cancelled : that in conſe— 


«« quence of this direction, the deponent applied to Haynes to 
„ purchaſe the annuity, informing him at the ſame time of the 
te conditions mentioned by Francis Hare, to which Haynes 


* apreed: that when the bond and warrants of attorney were 


executed, the conditions were recapitulated, and again con- 
* ſented to by Haynes.” This was diſmiſſed on the ground of 
the mode of the application being improper, as the queſtion 
could not be decided on a petition, They then filed a bill for 
the ſame purpole, in Hilary term, 1789, in anſwer to which 


the executors of Haynes denied all knowledge of any conditions 


to redeem the annuity ; and the cauſe afterwards coming on to 
be heard before Mr. Juſtice Buller, (who fat for the Chancellor) 
he diſmiſſed the bill, on the ground that parol evidence could 
not there be received in contradiction to the annuity bond, but 
recommended an application to the Court in which the judg- 

ment was entered, | 
Theſe proceedings having been had, a rule was as granted i in 
Hilary term laſt, by this court, for the executors of Haynes to 
ſhew cauſe, why upon payment of the ſum of 3137. 193. the 
annuity ſhould not be vacated, the bond and warrants of attor- 
ney given up to be cancelled, and ſatisfaction entered on the 
3 record 
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record of the judgment. This rule was obtained on an affidavit 
of Harborne, of the ſame purport as the depoſition in chancery 
above ſtated. It was afterwards enlarged till the preſent term, 
when Kerby and Bond, Serjts. ſhewed cauſe, After ſtating, 
and obſerving upon the particular circumſtances of the caſe, 
they argued that it was a known principle of law, that matter 
debors a deed could not be pleaded in contradiction of it, 
Preſton v. Merceau, 2 Blac. 1249, Meres v. Anſell, 3 Wilſ. 
275 Lord Irnham v. Child, 1 Brown Rep. Chanc. ga, Lord 


Portmore v. Morris, 2 Brown Rep. Chanc. 219. Here, the 


agreement for redemption ſtated in the affidavit, is contradictory 
of the condition of the bond: the condition is for. the payment 
of an annuity during the life of Francis Hare, but if the agree- 
ment takes place, the payment will be only during his pleaſure. 
Though it is true, that there are many caſes, where matter may 
be pleaded which does not appear upon the face of the bond 
itſelf; ſuch as dureſs, infancy, uſury, gaming, ſtock-jobbing, 
and the like, yet in all thoſe caſes, the averment goes to prove 
that the contract was originally void, and therefore that the in- 
ſtrument had no obligation from the beginning, Collins v. Blan- 
tern, 2 Wilſ. 347. But where a bond has once taken effect as a 
bond, it cannot be defeated by pleading a matter gebors, as is 
obſerved by Eyre, Ch. J. Andrews v. Eaton, Fitægib. 76. 

In ſupport of the rule, Adair and Runnington Serjts con— 
tended, that this was not an application to alter a deed by matter 
debors, but merely to prevent a judgment continuing in force 
contrary to the agreement of the parties. The Court has an 
equitable juriſdiction over its own judgments, and will inquire 
into the conſideration on which they are founded; and it is the 
daily practice, if a judgment be entered up for a greater ſum 
than is really due, for the Court to interfere and order fatis- 
faction to be entered on the roll for ſo much. The queſtion 
then is, whether they will not exerciſe that equitable juriſdiction 
in this caſe, according to the intent and agreement of the par- 
ties? And Haynes being dead, the next beſt evidence is that 
of Harborne. Neither can there be any hardſhip on the execu- 
tors, who may now ſell the annuity, after it has run ten years, 
at the ſame price for which it was originally purchaſed. 

Cur'. vult adviſ. 

On this day, Lord Loughborough delivered the opinion of 
the Court. After ſtating the circumſtances of the caſe, and the 
affidavit of Harborne, his lordſhip proceeded thus. 

| Under 
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Under theſe circumſtances, the application was made to this 
court, on the ground that the ſecurity being a judgment entered 
on a warrant of attorney, it was in its nature made under the 
ſanction of the court, that the Court had therefore a controul 
over it, would examine into the conſideration on which it was 
entered up, and not permit the party to avail himſelf of it, ſo as 
to receive more than in juſtice he is intitled to take. The caſe 
comes before the Court, as it fitly and properly ſhould, without 
any prejudice at all from what has paſſed in the Court of Equity. 
For the application to the Court of Equity was founded on cir 


cumſtances, very different from what might appear to this 


court ſufficient, on this ſpecies of application, for interpoſing 
by the authority, which it is neceſſary every court ſhould have, 
whoſe records are made matters of ſecurity, and inquiring into 
thoſe ſecurities which proceed on the aſſumption of a ſuit, 
which in fact was never brought. But when the Court is ex- 
erciling its authority with reſpe& to judgments entered, this 
principle is clear, that in judging of the tranſaction which is 
the foundation of the judgment, they will find themſelves go- 
verned by the ſame rules which the law has preſcribed, if the 
teanſaction itſelf, independent of the judgment, were before the 
Court in the form of an action. We have not a greater latitude 
by having an authority over the judgment entered up, than in 
the deciſion of the queſtion between the parties themſelves. 
To be ſure, there is a ſtrong inclination ariſing in favour of the 
redemption, in ſuch caſes, from circumſtances which are pretty 
generally underſtood, The ſmall value of the price paid for 
ſuch annuities, is, in general, governed by the probability, 


that when the party is in a ſituation to pay the money which 


has been fairly advanced, no obſtruction or difficulty will occur 
in being permitted to redeem on ſuch terms as are here ſuggeſted, 
Another circumſtance is, that the redemption is, in general, 
extremely advantageous to the party from whom the annvity is 
redeemed ; becauſe if the price bears any proportion to the ſub- 
ject matter, after the annuity has been paid a conſiderable time, 
it is leſs valuable than at the time of the original tranſaction, 
the life being ſo far ſpent. An idea has alſo prevailed, that the 
inſertion of an expreſs agreement to redeem might be dangerous 
to the ſecurity, and expole it to impeachment on the ſcore of 
uſury by converting it in its appearance into a loan, and under 
thoſe apprehenſions, (whether well or ill founded it is not ne- 
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ceſſary now to conſider) covenants for that purpoſe have not 
been inſerted in the deeds. (@) 

Notwithſtanding all theſe circumſtances, the Court feels it- 
ſelf in a ſituation, in the preſent caſe, in which it is impoſſible, 


conſiſtently with the rules which have been wiſely laid down, to 


permit the redemption and open the tranſaction. The perſon 
on whole part the judgment was entered up, is dead. The only 
evidence is the declaration of Harborne the attorney, that in all 
the general circumſtances of the tranſaction, down to the final ex- 
ecution of the deeds between the parties, this condition for the 
redemption of the annuity was underſtood between them as per- 
fectly agreed to. If Haynes were living, the Court, conſidering 
the affidavit of Harborne his attorney who had entered up the 
judgment for him, would be under no difficulty to call upon 
Haynes, If he made an affidavit and admitted the fact, there 
would be no difficulty to oblige him as the plaintiff in the judg- 
ment to comply with the terms of the agreement, or in other 
words to ſet aſide the judgment, and compel him to accept the 
redemption, If Haynes denied it, and his attidavit denying the 
agreement aſſerted by the attorney were before the Court, I rather 
apprehend that the Court would find itſelf in a fituation, in which 
it could not move at all; there would be affidavit againſt affidavit. 
In a ſituation of this kind, I think it would be difficult for the 
court to put the matter in any courſe of trial, in which Har- 
hirn?'s evidence would be ſuffered to overbalance Haynes's de- 
nial. If Haynes declined to make an affidavit, the Court would 
give credit to Harborne. But Haynes is dead, and then the 
queſtion is, whether the court can permit terms not inſerted in 
the deed which the parties have executed, to be added to the 
contract, of which this inſtrument is the full and explicit evi- 
dence, This brings me to the queſtion which has been ar- 
gued, whether on the teſtimony of a witneſs to a parol commu- 
nication between the parties, a term can be added to the con- 
tract, which does not appear in the inſtrument by which that 
contract is eſtabliſhed, Several caſes have been cited on this 
ſubject, The caſe of Lord Portmore v. Morris does not apply 
to this. For the evidence (5) in that caſe, though extremely 
ſtrong, was the evidence of perſons not concerned for Ro/oman: 
there Stubbs and Witby were both treating on behalf of Lord 
Portmore, and Jenkins likewiſe attended on his behalf: the at- 
(a) See Murray v Harding 3 Hi, 3g0. | to have copies of the Cepoſitions in Lord Port- 
{5) The Court after the argument deſired | more v. Morris laid before them. 
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torney on the other fide was Exley, and he poſitively denied 
what was as poſitively aſſerted in the depoſitions of the others. 
He gave an explicit contradiction to the paper in which Stubbs 
had entered a memorandum of the agreement. (a) Exley was 
not examined as a witneſs, but being a truſtee of the annuity 
he was made a defendant in the cauſe, and againſt the denial in 
his anſwer it ſeemed difficult for the Court to have made any 
decree for the redemption, Ræſoman being dead. But in the cir- 
cumſtances of theie two caſes, there is an eſſential difference: 
here there is the teſtimony of Harborne the attorney for Haynes, 
as to the terms of redemption agreed upon between the parties. 
It is not neceſſary to cite any caſe to prove the propoſition, that 
parol evidence of a parol communication between the parties 
ought not to be received to add a term, not inſerted in the ſpe- 
cific agreement which they have executed; and for this plain 
reaſon, that what paſſed between them in that communication 
may have been altered and ſhifted in a variety of ways, but 
what they have ſigned and ſealed was finally, ſettled. It would 
deſtroy all truſt, it would deſtroy all ſecurity and lay it open, 
unleſs the parties are completely bound by what they have ſigned 
and ſealed. But it is ſaid, that admitting the general rule, the 
particular circumſtance of the teſtimony given by the attorney 
for the party forms an exception. The Court would certainly 
feel itſelf under no difficulty, which way to act, if the party 
for whom Harborne was the attorney, were before the Court : 
but he being dead, and no diſcovery appearing to have been made 
by him, the circumſtance of the attorney for the party being a 
witneſs, to invalidate the ſecurity againſt the repreſentative of his 
employer, ſeems to be a ſtrong confirmation of the general rule. 
There is nothing ſo dangerous, as to permit deeds and conveyances 
after the death of the parties to them, to be liable to have new 
terms added to them, on the diſcloſure of the attorney ina matter 
in which he could meet with no contradiction. But this opinion 
is perfectly without prejudice to any application, which may be 
made in the life-time of the party. I give no opinion how far 
the Court might ſanction ſuch a requiſition, on circumſtances 
of this kind being diſcloſed, I with to be underſtood as con- 
fining myſelf particularly to the mode of application, and to the 
ſhould on payment of the 2000 J. and half a 
year's annuity over and above that lum, have 
all the ſecurities delivered up, aud that the 
annuity ſhould ceaie. 


(a) This memorardum was dated on the 
day of the execution of the deeds, and ſigned 
by Stabbs Mating, that it was agreed by Lord 
Pertmore and Rojomen previous to and at the 
execution of the deeds, that his Lerdſhip | 
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evidence by which it is ſupported in the preſent caſe. The 
Court therefore muſt nn the rule, but certainly with- 


out colts. 
Rule diſcharged without coſts. 


8111 and Others, Aſſignees of Sx1RROWw a Bankrupt, 
D. WorsWICk, 


IS taneſeay, 
July iz. 


 SSUMPSIT for money had and received to the uſe of Ifafteran ac 


the Plaintiffs, with the uſual counts. Plea, the general 
iſſue; which was tried before Mr. Juſtice JYilſon at Lancaſter, 


on the 27th of Auguſt 1787, when a ſpecial verdict was found 


in ſubſtance as follows. | 

That William Skirrow on the 2d of January 1782, exerciſed 
the trade of a woollen draper at Lancaſter; that he was then 
indebted to one James P:iltington, in fool. and upwards, and 
on that day became a bankrupt; that on the 16th of January 
a commiſſion iſſued on the petition of P:/þingten, that on the 
28th of January he was declared a bankrupt; that on the 5th 
of March an aſſignment was made of all his eſtates and effects 
that before and when he became a bank- 
rupt, he was indebted to the Defendant Morſivicł in 2301. 175. 
7d. and that the ſaid debt was contracted at Lancaſter aforeſaid, 


and at the time when it was jo contracted and always afterwards 
both Shirrow and Worſwick reſided at Lancaſter, which was their 


place of abode ; that on the 4th of January the Defendant Worſe 


wick knowing that Skirrow bad become a bankrupt, did verify 


and prove by affidavit in writing, before the Mayor of Lan- 


caſter that Skirrow was indebted to him the Defendant in 230. 
16s, and upwards, for money lent, &c. 
and year laſt aforeſaid the ſaid efidavit was certified and tranſs 


That on the ſame day 


mitted under the common ſeal of the ſaid Borough of Lane 
caſter, to one Thomas Moore and ene Luke Tyſon then being 
perſons reſident in the Iſland of St. Chriſtopher, which ſaid Iſland 
then and there, and before, and at the paſſing of a certain act 
of parliament made in the fifth year of the reign of our Sove- 
reign Lord George the Second, intitled * An act for the more 
<« eaſy recovering of debts in his Majeſty's plantations in Ame- 


rica and on the 29th day of September which was in the year 


2 of 
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of our Lord 1732, was, and thenceforth hath been, 10 ſtill is, 
one of the Brutiſh plantations in America; that the defendant 
F/orfwick appeinted the faid Thomas Moore and Luke Tyſon, fo 
being reſident in the ſaid Ifland of $7. Chri/lopher, his attornies 
to ſue for, recover, and receive, of and from the ſaid William 
Skirrow, or of, and from, all, or any of his factors, agents or 
conſignees, in the Britiſh Weſt Indies, all ſuch ſum and ſums 
of money, debts, goods, chattels, and effects whatſoever, as were 
in any wiſe due, owing and belonging to him from the ſaid Mil- 
liam Shirrow. 

It was then ſtated, that Moore and Tyſon haviog received the 
affidavit ſo certified and tranſmitted, and being ſo authorized 
by Morſwic the Defendant, did on the 6th of March 1782 im- 
plead Sirrot in the king's court of the iſland of $7. Chri/- 
topher in a plea of treſpaſs on the caſe, &c. for the recovery 
of the ſaid ſum of 230 J. 175. 7d. in which Skirrow was in- 
debted to F/orſwoick the Defendant: that on the ſame day a writ 
of attachment grounded on the ſaid plea according to the form of 
@ certain law of the ſaid iſland in that caſe made and provided, did 
at the requeſt of Yorſwick the Defendant, duly ifſue out of the 
ſaid court of our ſaid lord the king, by which ſaid writ of at- 
tachment, the provoſt marſhal of our ſaid lord the king, of 
the ſaid iſland, or his lawful deputy, was commanded by our 
ſaid lord the king to attach all and fingular the goods and ef- 
fects of the ſaid S4irrow, in the ſaid iſland, to anſwer to the ſaid 
Worſwick in his plea aforeſaid : that on the 7th of March 1782, 
the provoſt marſhal did, according to the laws and cuſtoms of 
the ſaid iſland attach divers ſums of money as the proper monies 
and effects of the ſaid William Skirrow (the bankrupt) in the 
hands of one Thomas Worfwick the younger, who then and there 
was a merchant and reſident in the ſaid iſland of Sr. Chriſtopher, 
within the juriſdiction of the ſaid court; which ſaid ſums of 
money were the proper monies and effects of the ſaid William 
Skirrow, (the bankrupt) before and at the time when he be- 
came bankrupt as aforeſaid, and were received before the time 
when he became bankrupt as aforeſaid, in the ſaid iſland by the 
ſaid Thomas Worſwick the younger, by the order, and to the uſe 
of the ſaid William Skirrow (the bankrupt) and then and there, 
to wit, &c. did remain and were in the hands of the faid Thomas 
Worſwic the younger unaccounted for. It was afterwards ſtated 
that judgment was recovered in the court of St. Chriftopher's 
and execution awarded, and that Moore and Ty/on as attornies for 
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the Defendant received on the 14th of May 17355 the ſum of 
2307. 17s. 7d. from Thomas Lorſevie the younger, the garniſbee; 
that this money wes remitted to and received by the Defendant 
in England before the commencement of the pteſent action, 
that he was requeited by the Plaintifis to pay it over to them, 
which he refuſed, inſiſting upon his tight to retain the fame, &c. 
and that he had not proved his debt under the commiſiton, 
nor in any other manner received ſatis faction for the fame, ex- 
cept as aforeſaid, &c. &c. &c. 

This was firſt argued in Eafer Term 1789, by Lawrence 


Serjt. for the Plaintifis, and Le Blanc, Serjt. for the Defendant. 


The argument on behalf of the Plaintiff was as follows, 
In this caſe there are two queſtions; 1, Whether the affign- 
ment of the bankrupt's effects to the Plaintiffs did not paſs all 


the right which he had to the money in the hands of the gar- 


niſhee? 2. Whether, ſuppoſing the atiignmeat to have had that 
effect, the Plaintiffs are not intitled to recover, notwithſtanding 


the proceedings in the Meſt Indies? As to the firſt queſtion, there 


can be no doubt, but that if this tranſaction had taken place in 
England the aſſignees would be intitled to the money attached 
by virtue of the Hat. 13 Eliz. c. 7. /. 2. the only doubt is, whe- 
ther they are ſo intitled, the attachment having been executed 
in the Plantations. Now as the bankrupt himſelf might, be- 
fore his bankruptcy, have afligned this money by deed or other= 
wiſe, in ſatisfaction of a debt, or tv truſtees for the benefit of 
creditors; the queſtion is, whether an afligament under the 
bankrupt laws, does not operate as fully as ſuch an aſſignment by 
the bankrupt himſelf? The Court will, if poſſible, put this con- 
ſtruction on the aſſignment by the commiſſioners, becauſe the 
perſons who are molt likely to become the ſubjects of thoſe laws, 
namely, traders of the moſt extenfive dealings and connections, 
have, in general, great part of their property abroad, which juſ- 
tice requires ſhould be divided among their creditors. The law 


expreſſes no diſtinction as to the property of a bankrupt being 


in one country rather than another. The words of the ſtatute 
of Elia. are money, goods, chattels, wares, merchandizes, and 
«© debts whereſoever they may be found or Anon; thele are ge- 
neral words, and muſt be conſtrued to extend to all places, 
They are not, in practice, confined in their operation, A ſhip 
at ſea is often aſſigned under a commiſſion of bankrupt, by vir- 
tue of thoſe words. If any diſtinction can be attempted to be 
made, between the caſe of a ſhip at ſea and the preſent, it muſt 
051 8 K be 
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be on the ground, that the country in which the debt is at- 
tached is governed by different laws. But it is not contended 
that the Great Seal has authority to extend its proceedings 
beyond the limits of this country, as to al/ the purpoles for 
which it acts; it can neither compel an appearance before 
commiſſioners, nor has it any power to affect the perſon in ano- 
ther country ; but the aſſignment of a bankrupt's property being 
a ſtatutable conveyance for the benefit of creditors, muſt in 
reaſon be taken to convey all that property, without regard to 
local ſituation, The aſſent of every ſubject of the realm, is im- 
plied to proceedings which take place by virtue of an act of par- 
liament. This doctrine is laid down 8 Rep. 137 4. and has 


been ſince recognized in the caſe of Wadbam v. Marlowe (a). 


So in the preſent caſe, there was an implied aſſent to the aſlign- 
ment, both by the Defendant and the bankrupt, neither of whom 
ſhall now be permitted to deny the effect of that aſſent. 

It is ſaid by Chief Baron Comyns, 1 Com. Dig. 519. that the 
commiſſioners of a bankrupt, may ſell his goods in Ireland; if 
the commiſſioners may do this, ſo may the aſſignees; the pro- 
perty therefore veſts in them. It was the opinion of Lord Tal- 
bot (5) that the effects of a bankrupt in the Plantations were li- 
able to a commiſſion here, and that the right was veſted in the 
aſſignees. Whether the attachment in the ef? Indies will pre- 
vent the Plaintiff from recovering muſt depend on this, namely, 
Whether the effects at the time of the attachment were the pro- 
perty of the bankrupt or not? If the property were his, it paſ- 
ſed to the aſſignees, and there could be no right to attach it: 
but a debt owing to him was clearly his property. In the caſe 


of Lewis v. Wallace, Sir Thomas Jones 22 3, it was holden that 
where a debtor had aſſigned to his creditor, a debt due to him 


from a third perſon, the aſſignor had nothing in it but as truſ- 
tee for the aſſignee, and that it was not liable to an attachment 
by another creditor. So here the debt of the garniſhee, after 
the aſſignment by the commiſſioners, was only in truſt for the 
aſſignees. In Le Chevalier v. Lynch (c) Lord Mangsfeld ſaid, 
that it had been determined at the cockpit, upon ſolemn con- 
ſideration, that bills by Engliſb aſſignees might be maintained 
in the Plantations upon demands due to the bankrupt's eſtate, 
which ſhews that he conſidered that the right to ſuch debts 
was veſted in them: and though he alſo ſaid, that where, after 


(a) Cooke's Bank, Laws 518 loft edit. and ) Cooke's Bank. Laws laſt edit. 522. 


the 


fee a full note of this caſe ante 437. (c) Douyl. 169. laſt edit. 


the 


IN THE THIRTY-FIRST YEAR OF GEORGE III. 


the bankruptcy, and before payment to the aſſignees money owing 
to the bankrupt out of England was attached bana fide by regu- 
lar proceſs, according to the law of the place, the aflignees can- 
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not recover the debt, this doctrine only goes the length of ſhew- Wes wer. 


ing, that a debtor having been obliged by proceſs, which he 
could not reſiſt, to pay to the creditor attaching, ſlhiould not be 
again compelled to pay to the aſſignees : but this only applies to 
the debtor who has paid the money, and not to the creditor who 
has received it. It is like the cafe of a recovery by an admini- 
ſtrator, whoſe letters of adminiſtration are afterwards re- 
voked, and another adminiſtrator appointed: in which caſe the 
debtor cannot be compelled to pay a fecond time, having paid 
to the former adminiſtrator, under legal authority which he could 
not reſiſt. Allen v. Dundas 3 Term. Rep. B. R. 125. the ſe- 
cond adminiſtrator muſt reſort to his remedy again{ the former, 
2 Bac. Abr. 11. In the caſe of (a) Bradſhaw and another aſ- 
fignees of Wilſon v. Fairbelme, the court of ſeflion in Scatland 
decided that the attachment of Captain 7/i//5n's debts in Scot— 
land by creditors in England, could not be ſupported againſt the 
aſſignees. In (2) Machintoſb v. Ogilvie Lord Hardwicke granted 
a writ of ne exeat regno, againſt one who had obtained arreſt- 
ments of a bankrupt's property in Scotland, and ſaid, that the 


Court would prevent the creditor from having the effect of the 


arreſtment, if the judgment was not before the bankruptcy; and 
the Solicitor General ſaid that after ſuch arreſtments and foreign 
attachments the money had been recovered back in an action for 
money had and received. ä 

In (c) Solomon v. Refs, and Jollet, v. Depontbien, the aſſign- 
ment of a bankrupt's effects to curators in Holland was admit- 
ted to have ſuch an effect in this country, as to make void all 
proceedings in foreign attachment. So allo in (4) Neale v. 
Cottingham the ailignment by commiſſioners in England, was 
allowed to have a ſimilar effect in Ireland. Pari ratione therefore 
the aſignmentin the preſent caſe, by the commiſſioners in Exg- 
land, ought to extend to the property of the bankrupt in the 


Weſt Indies. 


Le Blanc Serjt. contra, The Aliignees in this caſe did not 
interfere to prevent the attachment, The Defendant having 
obtained an advantage by uſing legal diligence, is intitled to re- 


(a) Deciſions of the court of ſeſſion from Rep. B. K. 193. Hunter v. Potts. 
1752 to 1756, þ. 198. | (e) ute 133. 
(% Hil, 21 Ges. 2. in Canc, ſee 4 Term. (d) Ame 133. 
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tain it. Though two queſtions were made on the part of the 
Plaintiffs, the only one to be conſidered is. what effect the dif- 


ferent ſtatutes of bankrupts have with refpe& to foreign coun— 


tries. Now theſe ſtatutes ate merely local, being confined in 
their operation to this country, Ihe colonies are, in this re- 
ſpect, to be conſidered as foreign countries. It was contended 


that the aſſignment mult have the effect of a conveyance by the 


bankrupt himſelf: admitting this, the voluntary conveyance of 


the bankrupt himſelf could not defeat the claims of a creditor, 


or take away what wes obtained by legal proceſs. It might ope- 
rate as the aſſignment of a cho/e in ad1on, which till reduced into 
poſſeſñon is liable to the juit demands of a Creditor, The ſeveral 
ſtatutes relating to bankrupts are confined to the country in which 


they were paſſed, becauſe they were originally conſidered to be of a 


penal nature, confiſcating the property of the bankrupt: and 
penal laws are ſtrialy local. The firſt caſe in which they 
were in any degree extended, was that of Captain Wilſen (a). 
As to the argument drawn from the words of the ſtatute 13 Elis. 
c. 7. © whereſoever found,” it might with as much propriety be 
ſaid that lands ia a foreign country would paſs by the aſſignment 
of the commiſſioners, lands being mentioned in the ſtatute as well 
as goods. The caſe of Madbam v. Marlowe turned upon the 
form of the action, and the queſtion whether an expreſs conſent 
to the aſſignment was not neceſſary to be ſtated, in order to main- 
tain an action of debt, on the reddendum of a leaſe? As to the 
authority of Com. Dig. 519, it is merely a di&um, no caſes be- 
ing cited in ſupport of it; and if it be allowed, it can only be rea- 
ſonably underſtood to mean, that the commiſſioners may ſell the 
effects in Ireland, ſubject to the claims of creditors. As to the 
opinion of Lord Talbot citedin Cob Bankrupt Laws, the queſtion 
is, what right veſted in the aſſignees, whether ſuch as will clothe 
them with all the privileges of the ſtatutes of bankrupts, In 
England they have a power over the whole property of the bank- 
rupt, but in other countries the general import of the words of 
the ſtatute muſt be reſtrained by the laws and cuſtoms of thoſe 


countries: ſtill the queſtion remains the ſame, namely, what right - 


veſis in the afiignees? That right is admitted to be, ſuch as the 


" bankrupt him ſelf had; but any aſſignment of his, would have 


been ſubjeR to his creditors' demands. As to the caſe of Lewis 
v. Wallace cited from Sir Thomas Jones, if the debtor in St. Chri/- 
topber's were a truſtee for the aſſignees here, they ought to have 


(a) An account of this ciſe is given in the judgment of the court, by Lord Lox, boron gh. 
| made 


- 
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made that defence to the attachment; or they might have ap- 
pealed to the privy council. The caſe of Le Chevalier v. Lynch, 


proves only that the aſſignees ſhould not be turned round by the 


debtor's ſaying, that he was only liable to the bankrupt himſelf; 
and that creditors in another country ſhould not come in under 
the commiſſion, unleſs they would renounce the priority they 
had gained; but this ſhews that they could not be compelled to 
give up that priority. 

In that caſe, Lord Mansfield approves of the extent of the 
doctrine laid down by Lord Hardwicke, and concludes with ſay- 
ing, that where money owing to the bankrupt out of England, 
is attached bond fide by the law of the place, the aſſignees cannot 
recover the debt ; that is, they cannot recover it all. As to the 
argument drawn from the caſe of an adminiſtration being revoked, 
admitting the principle, that a debtor having once paid his debt 
to a perſon having legal authority to receive it, ſhall not be 
liable again to pay it, yet this principle is not applicable to the 
preſent caſe, unleſs it can be ſhewn that the aſſignment of a 
bankrupt's effects has, with reſpect to foreign countries, ſuch a 
relation back, as to give the aſſignees a preference to creditors 
in thoſe countries. As to thoſe creditors, the aſſignment is 
conſidered as voluntary, and like other voluntary aſſignments, 
ſubje& to their claims. The aſſiguees in ſuch cafe ſtand in the 
place of the bankrupt himſelf, but cannot recover a cho/e in 
action till it is reduced into poſſeſſion. As to (a) Wil/n's caſe, 
the principal queſtion there was, whether drawing and re-draw- 
bills was a trading within the bankrupt laws ; the point now in 
diſpute was not agitated, In the caſe of Mackintoſh v. Ogilvie, 
there was no ground to reſtrain the Defendant from going out of 
the kingdom, neither does it appear from the ſtatement of it, 
either that he had gained an undue priority, or that he had no 


right to retain an advantage which he had legally acquired. In 


Solomons v. Roſs the money was actually in the hands of the 
debtor, and when all parties were before the chancellor, he 
might uſe his diſcretion in compelling it to be paid for the 
general benefit of all the creditors. In Jollet v. Deponthieu 
the curators filed their bill pending the attachment, hav- 
ing uſed diligence to prevent it. But in the preſent cale, 
the aſſignees took no ſteps to prevent the attachment, to do 
which they had ſufficient time. In Neale v. Cottingbam 
alſo the proceedings were depending before a court of equity, 


(6) 1 4th. 128. | 
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and all parties preſent. Here the proccedings were at an end, 
the judgment executed, and the money paid over. Thoſe 
were likewiſe caſes in equity, but the preſent action is in a court 
of law. | 
That aſſignments by commiſſioners of bankrupts, are con- 
ſidered as voluntary with reſpect to the colonies or foreign 
countries, and as ſuch take place only between the aſſignees and 
the bankrupt, but do not affect the rights of other creditors, 


(who having gained a lawful priority are intitled to keep it,) ap= 


pears from the caſe of (4) Cleve v. Mills, (b) Richards and 
otbers v. Hudſon and others, and Waring v. Knight, (c) in all 
which caſes, Lord Mansfeld's doctrine is uniform as to this 
point, and perfectly agrees with Le Chevalier v. Lynch, and with 

the opinion of Lord Hardwicke recognized in that caſe, Con- 
formable to this, is the right which a conſignor of goods has to 
ſtop them in tranſitu on the event of the inſolvency of the con- 
ſignee, and to retain them againſt the other creditors. So here, 
the Defendant has by due diligence ſtopped the debt in queſtion 


in St. Chriftopher's, and ſhall not be compelled to refund to the 


aſſignees, who took no previous ſteps to prevent the attachment. 

Lawrence replied, that though the plantations were to be con- 
Adered in this reſpect as foreign countries, yet this was not the 
aſſignment of a cho/e in action. It was an aflignment of googs 
and efe&s in the hands of the garniſhee; by that name they were 
attached, as appears on the face of the ſpecial verdict. Now it 
is not neceſſary to have poſſeſſion in order to transfer the pro- 
perty of a perſonal chattel, though the want of poſſeſſion is 
ſometimes evidence of fraud. Neither is money in all caſes a choſe 


in action; here it was conſidered as ſpecific effects, and ſo de- 
nominated in the attachment. To the argument, that, if the 
words of the ſtatute 13 Elig. had a general effect, lands in fo- 
reign countries would paſs by the aſſignment, as well as goods, 
it may be anſwered ; that in all countries, certain forms are to 
be obſerved in paſſing lands, without which a conveyance of 
them is not valid: but no ſuch forms being neceſſary in trans- 
ferring perſonal property, that may be conveyed by a mere con- 
tract; and an afſignment by commiſitoners of bankrupt, is as 
good a contract as any other. The authority before cited from 
1 Com. Dig. 519, is not reſtrained by any words, to ſhew that 
the property of a bankrupt in Jreland which is veſted in the 

(a) Cooke's Bark. Laws, 370. laft edit. | ment 4 Term. Rep. B. R. 187. Hunter v. Potts, 


(5) At the Cockpit, 1762 cited in argu- (c) Cooke's Bank. Laws, 372, laſt edit. 
3 | aſſignees 


fo- 
ds, 
to 

of 
ns- 
on- 
s as 
om 
that 
the 


Potts, 
it. 


nees 


IN THE THIRTY-FIRST YEAR OF GEORGE III. 


aſſignees is ſubje& to the claims of creditors in that country. 
The material point of Lord Hardwicte's deciſion, mentioned by 
Lord Mansfield in Le Chevalier v. Lynch, was, that * he 
would make no order, til! the Scorch creditors had abandoned 
their priority.” The principle, upon which Lord Mansfeld 
there holds that the debtor ſhall be anſwerable to the aflignees 
muſt be, that the property veſts in them. The obſervations 
made on the part of the Defendant on that caſe, are only appli- 
cable to the point there before the Court, that of a debtor of 
the bankrupt being ſued ; but in the preſent caſe, the action is 
brought againſt a creditor. In Solomons v. Roſe, the attachment 
was completed, and execution would have followed, if ſecurity 
had not been given, which was equal to actual payment; but 
there Mr. Juſtice Bathurſt compelled the party to give up his 
ſecurity : the only ground of which compulſion muſt have been, 
that the property was veſted in the curators ; otherwiſe, the 
decree would have been contrary to juſtice. Though in the 
next caſe, of Jollet and another v. Depontbieu and another, the 
bill was filed pending the attachment, yet the queſtion was, 
in whom the property was veſted at the commencement of the 
attachment, and it was decided in favour of the curators or 
aſſignees. The ſame principle is alſo admitted, in the caſe of 
Neale v.Cottingham, by the Chancellor of Ireland. As to the caſe 
of Waring v. Knight, Lord Mansfield decided there, on a ground 
not now tenable, that the form of the action was improper : 
but in Kitchen v. Campbell, 3 Wil. 304 it is decided, that 
either an action of rover, or for money had and received would 
lie, by the aſſignees, under the circumſtances of thoſe caſes. 
Although, the attachment in the preſent caſe, was obtained 
by the ſentence of a court of juſtice, yet where the truth 
of the caſe on which that ſentence was founded, was not known, 
the money ought in juſtice to be recovered back, notwithſtand- 

ing ſuch ſentence. | 
The authority cited from Richards v. Hudſon at the Cockpit, 
was only an obiter opinion of Lord Meansfeld, and not neceſſary 
to decide the point there in queſtion, In the cafe of Cleve v. 
Mills, the doctrine of Lord Mansfield on this head likewiſe was 
obiter, and goes no farther, than that of Le Chevalier v. Lynch, 
namely, to ſhew that the debtor of a bankrupt having paid his 
debt by virtue of proceſs which he could not reſiſt, ſhould not 
be himſelf obliged to pay it a ſecond time. But independent 
of authorities, the Court will not hold out fo great a temptation 
to 
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to fraud, as to prevent the effect of the aſſignment extending 
to the colonies; ſince if the law were fo underſtood, ſome cre- 
ditors would be continually gaining an undue preference to 
others, by the goods of a trader being ſent out of the kingdom 
on the eve of his bankruptcy, and the equal ſpirit of the bank. 


rupt laws would conſequently be defeated. 
After theſe arguments, it was agreed, that the caſe ſhould 


wait the determination of a ſimilar one (a) then depending in 
the Court of King's Bench, which, it was underſtood, 
was to be argued before the twelve judges in the Exchequer 
Chamber. 

But no ſuch argument having taken place, the caſe was ar- 
gued a ſecond time in this court, in the preſent term, by Adair, 
Serjt. for the Plaintiffs, and Hill, Serjt. for the Defendant. 

On the part of the Plaintiffs, Adair reſted on the authority of 
Hunter v. Potis, which he ſaid was deciſive of the preſent caſe, 
unleſs ſome material ground of diſtinction between the two cafes 
could be ſhewn. 

On behalf of the Defendant, Hill Serjt. argued in the fol- 
lowing manner ;—He ſubmitted to the Court two propoſitions. 

I. That the debt received by the Defendant, for the recovery 
of which this action was brought, did not veſt in the Plaintiffs 
by the aſſignment of the commiſſioners; and therefore, as they 
had no claim but under that aſſignment, they never had a right 
to the debt, nor conſequently to the money received for it. 

II. Suppoſing they ever had a right, they had loſt it by their 
own fraud or /aches. 

J. That debts due to bankrupts in the iſland of Sz, Chri/- 
topber, do not veſt in aſſignees under a commiſſion of bankrupt, 
will be proved, iſt. From the rules eſtabliſhed for determining 
the extent and operation of ſtatutes in general in the plantations, 
ad. From the wording of the ſtatute of bankrupts. 43d. From 
determinations both in law and in equity. After which, an- 
ſwers will be offered to the arguments uſed, and the authoritics 


cited on the fide of the Plaintiffs. 


1. As to the rules for determining the extent and operation of 


ſtatutes in general over the plantations, there appears in 2 P. 
Wrms. 75. and Salk. 411. to be an eſtabliſhed diſtinction between 
plantations in new un-inhabited countries, and plantations in 
conquered countries; that with reſpec to the former, it is ne- 
ceſſary that ia them the laws of England ſhould prevail, other- 


(a) Hunter and Others v. Potts, 4 Term Rep. B. R. 182. 
wiſe 
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Wiſe they would be without laws; but with reſpect to the 
latter, there is no ſuch neceſſity, and therefore in them, the 
old laws of the conquered countries are in force, till new laws 
are given by the conquerors (a). Now the Iſland of St. Chri/- 
fopher was jointly conquered, and poſſeſſed by the Exgliſb and 
French, till ceded by the treaty of Utrecht entirely to the 
Engliſh : but there is no difference between a country conquered, 
and a country ceded by treaty; the diſtinction therefore above 
noticed is applicable to that Iſland; and the conſequence is, 
that in general ſtatutes paſſed in this country, have there no vali- 
dity or force. This rule with reſpect to plantations in con- 
quered countries, has never been controverted, ſince the time 
when the determinations above alluded to took place; and even 
with reſpe to plantations in uninhabited countries, it has been 
conſtrued not to extend to ſtatutes of particular police; (5) of 
which kind are the bankrupt laws. This receives farther con- 
firmation from, 

2. The wording of the ſtatutes of bankrapts. The firſt now 
in uſe is 19 E/:z. c. 7, by which a power is given to the com- 
miſſioners to aſſign debts ** whereſoever they may be found or 
known,” But when that act was paſſed, the Engliſb had no 
plantations, and in the ſubſequent ſtatutes (c) of James 1. at 


a time when they had ſeveral, thoſe words are omitted. Vet 


it muſt then have been obvious to the Legiſlature, that thoſe 
plentations had powers of making laws for themſelves, and 
that ſtatutes paſſed in this country would not be in force in thoſe 
plantations, unleſs they were particularly mentioned, or com- 
priſed under general words neceſſarily including them. When 
indeed the Legiſlature has deſigned to include the plantations, it 
has expreſsly mentioned them, as in „at. 25 Ges. 2. c. 6. /. 10. 
But though the bankrupt ſtatutes are numerous, no mention is 
made of the plantations in any of them. On the contrary, 
ſome are ſo pointed, as to ſhew that the Legiſlature had no notion 
of their extending out of the kingdom, This appears by the 
proviſions relating to foreign attachments, all of which are con- 
fined to attachments in England. Thus the fat, 1 Fac. 1. c. 
15. J 13. provides, that debts due to bankrupts ſhall not, after 
the ſame are aſſigned by the commiſſioners, be attached as the 
debts of the bankrupt by any other perſon, according to the 
cuſtom of the city of London or otherwiſe : which words or 


(a) 7 Co. 17.56. 4 Burr. 2500, Comp. q (5) 4 Burr. 2500. 
209, | | | (c) 1 Fac. 1. c. 15. 21 Jac. 1. c. 19. 
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ol berwiſe, muſt mean (as was admitted by the counſel for the 
aſſignees in (a) Hunter v. Potts,) according to any other cuſtom of 
attachment. The fiat. 21 Fac. 1. c. 19. is ſtill more explicit; 
ſor the proviſion in /e&, g. reſpecting attachments is confined to 
„London, or any other place, by virtue of the cuſtom there uſed.” 
There are many cities in England, in which, as well as in 
London, there are cuſtoms: of foreign attachment; theſe the 
Legiſlature had in view, but not the laws of foreign countries, 
Therefore, neither the intention nor the words of thoſe provi- 
ſions extend to the attachment in this caſe, found by the ſpecial 
verdict to have duly iſſued according to the form of a cer- 
tain law of the ifland in that caſe made and provided.” The 
fiat. 7 & 8 V. 3. c. 22. . 9. has expreſsly declared what laws 
in the plantations are void, and by ſo doing has impliedly con- 
firmed the law on which the attachment in the preſent caſe 
iſſued, which does not fall within the deſcription of any of 
thoſe which are by that ſtatute declared to be void. As there- 


fore it is a valid law, and not within the proviſion of any of the 
| bankrupt laws againſt foreign attachments, the defendant had a 


right to proceed upon it. This is likewiſe proved by fat. 13 
Eliz. c. 7. becauſe, as is obſerved by the court Cro. Car. 1 50, 
that ſtatute has made no proviſion againſt foreign attachments, 
But that ſtatute, and thoſe of James 1, are the only laws on 
which the claim of the plaintiffs was, or could be argued to be 
maintainable. | 

3. As the ſtatutes of bankrupts were never eſtabliſhed in any 
of the king's foreign dominions by any legiſlative act, and as 
they could not, by the ſettled rules of conſtruction, be ex- 
tended to foreign countries, it was long doubted whether any 
or what notice could be taken of them in ſuch countries. But 
it was at length ſettled, that the aſſignment of the commiſſion- 
ers operated as a voluntary aſſignment, binding as between the 
aſſignees and the bankrupt, but not affecting the rights of other 
creditors, and therefore not preventing their proceeding to attach 
debts due in thoſe countries to the bankrupt. This Lord Man/- 
field held at the Cockpit (5), at the fittings at Guildhall (e), and in 
the Court of King's Bench, with the concurrence of the other 
judges of that court (4). This was alſo the opinion of Lord 
Chancellor Hardwicke, and of Lords Commiſſioners Smythe and 


(a) 4 Term Rep. B. R. 184. (c) Waring v. Knight, ibid. 372. 
(5) Cleve v. Mills Cooke's Bankrupt Laws, (4) Le Chevalier v. Lynch, Dougl, 169. 
370. laſt edit, 1 aft edit. 


Bathurſ 


IN THE THIRTY-FIRST YEAR OF GEORGE III. 


Bathurſt (a): but the preciſe time when this was firſt ſettled, does 
not diſtinctly appear. It is however to be found in a caſe (4) ariſing 
on the lunacy of Mr. Morriſon, cited incorrectly by the counſel 
for the Plaintiffs, in Hunter v. Potts, as the caſe of Mr, Morris 
(c), and not there ſtated as to the principal point, which is moſt 
material in the preſent caſe. Mr. Morriſon being a bond credi- 
tor of the reſpondent, was under a commiſſion of lunacy here, 
and the reſpondent removing into Scotland, his committees in- 
ſtituted a ſuit there; but the Court in Scotland held, that the 
committees could not maintain their ſuit in- that country. The 
reaſon againſt that deciſion, given in the appellant's printed caſe 
(d); was, that ** mobilia ſeguuntur perſonam, and as Mr. Morri- 
« ſon was in England. the adminiſtration of his perſonal eſtate, 
„ granted by the uſual authority where he refided, muſt be 
&« taken every where to be of equal force with a volun- 
« tary aſſignment by himſelf, and that aſſignments made under 
„ commiſſions of bankrupt in Exgland, had been holden in 


1 Scotland of ſufficient authority to commence a ſuit, and re- 


« ceive money there due to the bankrupt.” The utmoſt in- 
filed upon as the right of affignees of bankrupts, was, agreable 
to Lord Mansfield's opinion, @ rigb to ſue for and recover in 
Scotland debts there due. But as that was the whole, the caſe 
by no means proves that the debt could not have been attached, 
if a creditor of the lunatic, or cf a bankrupt, (to a proceeding 
by whom the caſe was compared) had proceeded by foreign 
attachment. In the (e) ſection of Lord Kaims Principles of 
Equity, referred to in the argument for the Plaintiffs in Hunter 
v. Potts, it is laid down as ſettled, “that an aſſignment in the 
« Engliſh form of a debt in Scotland, does not transfer the zus 
&« crediti, and though firſt in time, will not avail againſt a more 
% formal aſſignment bond fide,” and afterwards the ſame author 
ſays; We may ſafely conclude, the ſtatutory transference of 
« property from the bankrupt to the commiſſioners cannot carry 
« any effects in Scotland; but adds, © the Engliſh bank- 
« rupt ſtatutes, however, mult not be totally diſregarded (7) 
by us.” He afterwards allows the fame operation to the aſ- 
ſigument of the commiſſioners, as is mentioned by Lord Mans- 
field, „ that in the forms of the law of Scotland, there appears 
*« nothing to bar the aſſignees from bringing a direct ation 


(a) Infra Mawdeſley v. Parke. | (d) Page 1. 
(5) Dom. Proc. Feb. 1749. (e) B. 3. c. 8. ſe. 4. p. 360. ad, edit. 
(e) 4 Term Rep. B. R. 185. CJ) Sc. 8. p. 368. 
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1701. „ againſt debtors of the bankrupt; as the bankrupt himſelf 
Wyn „might have done before his bankruptcy.“ On the ſame prin- 
mw ciple Lord Hardwicke decided in Milſon's caſe, which as cited 
Worswick. by Lord Mansfield (a), was thus, Wilſen a bankrupt had 
e had effects in Scotland, and ſome of his creditors had pro- 

„ ceeded againſt the effects there, (there being a cuſtom in 

© Scotland analogous to the foreign attachment in London), upon 

« which an application was made to the Lord Chancellor to ſtay 

* their proceedings, (the parties who ſet ſuch proceedings on 

foot living in England.) But Lord Hardwicke ſaid, it could 

„ not be done, for our bankrupt laws were not in force there, 

s and therefore the parties had a right to proceed. But he ſaid, 

ce that if the effects there were not ſufficient to ſatisfy the par- 

70 ty's debt, and he applied for a dividend under the commiſſion 

« here, in that caſe he would poſtpone him till the other cre- 

4 Gitors were paid in the ſame proportions he had received,” 

This is the ſame rule that is always obſerved, with reſpect to 

legal and equitable aſſets: the Court cannot take away the legal 

right of creditors by ſpecialty to be paid, in preference to ſimple 
contract creditors, out of legal aſſets; but with reſpect to equi- 

table aſſets, every ſpecialty creditor who receives part of his 

debt out of legal aſſets, is poltponed, till all the fimple con- 

tract creditors are paid out of the equitable aſſets, as much as 

the ſpecialty creditor has received out of the legal aſſets. In 
NMilſon's caſe Lord Hardwicke did the like, with reſpect to the 
bankropt's creditors whe lived in England, and attached the 
bankrupt's effects in Scotland. That cafe therefore is a deter- 
mination in favor of the right inſiſted on by the Defendant in 

the preſent action; for if the creditors in that caſe had not a 

right to ſecure their debts, by the means they uſed for that pur- 

poſe, (which were ſimilar to thoſe uſed by the preſent Defend- 

ants,) as they lived in this country, Lord Hardwicke might, 

and ought to have prevented their gaining any advantage by the 

foreign attachment. This opinion of Lord Hardwicke and 

Lord Mansfield is founded on a principle long ago eſtabliſhed, 

that the aſlignees of a bankrupt are in the ſame, and no better 

| fituation than the bankrupt himſelf, and therefore take ſubject 

to every equity, to which he was ſubject. This appears (3) 

from the caſe of Taylor v. Wheeler, 2 Vern. 564, where the 
mortgagee of a copyhold neglected to have the mortgage ſur- 


Lai! a hs 1 1 * 


(a) Cooke's Bankrupt Laws, 373. a () 1 AA. 188. Browne v. Jones and 


edition. Others, 
3 | render 
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render preſented at the next court, by which, by the cuſtom of 
the manor, it became void at law ; but the Lord Keeper decreed 
the atlignees under a commiſſion of bankrupt againſt the mort- 
gagor, to pay principal intereſt and coſts, or be forecloſed, 
That caſe ſhews that the aſſignment of commiſſioners of bank- 
rupt, even in England, has only the operation of a voluntary aſigu- 
ment; for in that caſe, if a purchaſer for valuable conſideration, 
without notice, had acquired the eſtate, he would have excluded 
the mortgagee. The right of the creditor to take advantage of 
the law of foreign attachment againſt the aſſignees, is a conſe- 
quence of the aſſignment to them not operating as a transfer for 
a valuable conſideration, but as a voluntary aſſignment. A vo- 
luntary aſſignment of a debt in Erg/and would not prevent its 
being attached by the cuſtom of London, and therefore, as the 
aſſignment of commiſſioners of bankrupt operates in foreign 
countries as a voluntary aſſignment, it cannot prevent debts in 
thoſe countries being attached by the creditors of the bankrupt ; 
particulary, as the aſſignment of the commiſſioners even here 
operates as a voluntary aſſignment, except in caſes where an ex- 
preſs proviſion is made to give it a more forcible operation, ſuch 
as there is with reſpect to foreign attachmenr, here, by cuſtom, 
and as there is alſo by far. 1 Fac. I. c. 15. J. 5. with reſpect to 
the diſpoſition by the commiſſioners of the bankrupt's real and 
perſonal eſtates, notwithſtanding any prior voluntary ſettlement; 
which proviſions would have been unneceſlary, if the aſſignment 
were, of itſelf, more forcible than a voluntary aſſignment. 
That part of the argument for the aſſignees in (a) Hunter v. 
Potts, which tends to prove that they take as repreſentatives, is 
a confirmation of their taking as volunteers, except in caſes 
where they are enabled by ftatute to take in a ſtronger manner, 
When indeed the ſtatutes of Elizabeth and James were paſſed, 
on which alone the preſent caſe depends, (is was admitted by 
the counſel for the aſſignees in (5) Hunter v. Potts,) the law 
was taken to be, that debts due to the repreſentatives of debtors 
were liable to be attached for the debts of the original debtors. 
In the caſe of inteſtacy, the only doubt as to adminiſtrators 
taking ſubje to foreign attachment, was owing to there being 
no ſuch office as that of an admini ſtrator at common law; for 
which reaſon it was doubted (c), whether a cuſtom could be 
applicable to them. But notwithſtanding that doubt, it was 


(a) 4 Term Rep. B. R. 184. | | (c) 1 Rell. Rep. 105, 106. Spink v. Te- 
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holden that debts due to adminiſtrators were liable to be at- 


tached by the creditors of the inteſtate, in thoſe places where 


there was a cuſtom of foreign attachment (a). 

In the caſe of Cleve v. Mills, Lord Mansfield held, ** that 
te the ſtatutes of bankrupts do not extend to the colonies, or 
any of the king's dominions out of England, but the aflign- 
« ments under ſuch commiſſions are conſidered as voluntary, 
* and as ſuch take place between the aſſignees and the bank- 
tc rupt, but do not affect the rights of any other creditors,” In 
Waring v. Knigbt, Sims the bankrupt went to Gibraltar, 
« and the Defendant ſent a power of attorney there to com- 


e mence a ſuit againſt the bankrupt, which was done, and a 


* decree obtained, and his goods taken in execution and ſold, 
4 and the debt paid to the Defendant; to recover which, the 
action was brought.“ Lord Mansfield held, © that this mo- 
% ney being recovered by ſentence in a foreign court, could 
never be recovered back by the aſſignees, our bankrupt laws 
e not extending to any of our foreign ſettlements, He alſo ſaid, 
« jt had been for a long while doubted, whether the aſſignees 
% could recover a debt due in a foreign country to the bank- 
„ rupt; but of late it had been determined they might; (in a 
© caſe at the Cockprt) ſo a debt may be recovered here due to a 
„ bankrupt in a foreign country, where the law obtains anals- 
& gous. to our bankrupt laws, which other countries will take 
** notice of, and conſider it in the ſame light as if the bankrupt 
« had made an actual af/ignment :" by an actual aſſignment, his 
Lordſhip muſt have meant a voluntary aſſignment, agreeable to 
his opinion expreſſed in other caſes. The caſe of Le Chevalier 


v. Lynch was a determination againſt the aſſignees, and in point 


with the preſent, and that, after the ſame right had been in- 
ſiſted on for the Plaintiff as is now contended for, except that 
the action was againſt the garniſhee. But that circumſtance was 
not, (nor could be as ſhall hereafter be ſhewn) the ground of 
the determination, notwithſtanding what was ſaid in the argu- 


ment for the Plaintiffs in Hunter v. Potts (6). 


The caſe of Maudeſley v. Parke and Beckwith (c), was this. 
% The Defendants were aſſignees under a commiſſion of bank- 


rupt againſt Campbell and Hayes, and after the aflignment to 


5 (hb) 4 Term Rep. B. R. 187. | Bathurſt. 


them from the commiſſioners, ſeveral of the bankrupt's credi- 


(a) Ibid. and 1 Rol. Abr. 554. (X) (c) Lincoln's Inn Hall, Dec. 1 3h, 17705 


1 Lefore the Lords Commiſſioners Smythe and 


tors 
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tors in Rhode Iſland attached a debt due from the Plaintiff to 
the bankrupt, in purſuance of an act of aſſembly there, authori- 
fing ſuch proceſs. The Plaintiff coming to England, the aſſig- 
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nees brought an action at law againſt him, and the bill was filed Wonewics. 


for an injunction, the Plaintiff offering to pay what, if any 
thing, ſhould appear to be due to the aſſignees, after deducting 
what ſhould be recovered againſt him by the Plaintiffs in the fo- 
reign attachment. The aſſignees by their anſwer inſiſted, that 


the property of the bankrupts was veſted in them before the 


writs were ſerved on the Plaintiff, and therefore that he had no 


money or effects belonging to the bankrupts in his hands, and 
conſequently that the Plaintiffs in thoſe writs were not intitled 
to recover any thing. An injunction had been granted, and on 


ſhewing cauſe why it ſhould not be diſſolved, the Lords Com- 
miſſioners Smythe and Bathurſt continued the injunction to the 
hearing, and refuſed to order the Plaintiff to bring the money 
into court, but directed that he ſhould give ſecurity to be ap- 
proved of by the Maſter, to pay the Defendants what (if any 
thing) ſhould be decreed to be due: and they were of opinion, 
that the alignment did not diveſt the property out of the bank- 
rupts, as the debt was due in the plantations, but only gave the 
aſſignees a right to ſue for it; that the creditors there had alſo a 
right to ſue for it, who having commenced a ſuit firſt, and re- 
covered judgment there, (on which there were appeals here de- 
pending, as was ſaid at the bar, and was the fact, though it did 
not, nor could appear on the pleadings, being ſubſequent to 
them) had garned a priority over the Defendants; though it was 
admitted, that there had been two caſes (4), one determined by 
Mr. Juſtice Bathurſt ſitting for Lord Northington, the (5) other 
by Lord Camden, where commiſſions of bankrupts were iſſued in 
Holland, and ſome of the bankrupt's effects attached in London, 


and the attachments were ordered to be diſcharged, and the 


money or effects paid to the aſſignees; and though it was argued 
by the counſel for the Defendants, that the rule in that reſpect 


ought to be reciprocal, yet it was anſwered, that the bankrupt 


laws were not received in the plantations, and therefore this caſe 
was not like thoſe two which were mentioned, there being bank- 


rupt laws in Holland.” 


The diſtinRion in that cafe was well founded. For as Scof- 


land, with reſpect to its laws, continues notwithſtanding the 


(a) Solomon v. Roſs, ante 131, 2. 1 Arether, 132. u. 
{6) Jallet and Another v. Depontheiu and 
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union, in the ſame ſituation as a foreign country, ſo do the 
plantations, when not included in acts of parliament. 

But all queſtions ariſing on the laws of any particular country, 
in reſpect to their operation in foreign countries, eſpecially ſuch 
as relate to war or commerce, are to be determined by the law of 
nations, one maxim of which is equality (42). The bankrupt laws 
therefore of all foreign countries ought to be allowed their opera- 
tion here, on a preſumption, that our bankrupt laws would be 
allowed to have effect in thoſe countries. But in the plantations 
there are no bankrupt laws which could operate here, our bank- 
rupt laws therefore ought not to be extended to them. It was 
on this ground that they were at firſt diſregarded in the planta- 
tions; but, as appears from Mr. Morriſon's caſe, commiſſions of 
lunacy and bankruptcy were afterwards conſidered as inveſting 


the commiſſioners or their aſſignees, with a power of ſeizing 


and recovering the effets of the lunatic or bankrupt, though 
not as giving them any right before ſeizure or recovery. This 
having become the uſage in the plantations, (which is one mode 
by which ſtatutes may be in force there, as appears by 25 Geo. 
2. c. 6. / 10.) fo far they are in force there, and ſo far they 
have been allowed to be * Lord HAardwicke and Lord Mansfield, 
and no farther. 

Thus much being advanced in ſupport of the firſt propoſition 
ſtated in the outſet of the argument, anſwers ſhall next be at- 
tempted to the reaſoning uſed, and authorities cited on the other 


fide of the queſtion, particulacly in the caſe of Hunter v. Potts, 


It was ſaid in arguing that caſe (5), that the caic of Le Che- 
valier v. Lynch was not applicable, becauſe the aQion was 
againſt the gar niſhee, and that nothing could be more clear, 
than that a perſon who had been compelled by a competent ju— 
riſdiction to pay the debt once, ſhould not be compelled to pay 
it over again, and it was farther ſaid, “ that Cleve v. Milli and 
« Allen v. Dundas, went upon the ſame principle.” But to 
this it may be anſwered, 1ſt, that not one of the caſes above 
cited for the Defendant were determined on that principle ; 
that in Waring v. Knight the action was againſt the Plaintiff who 
recovered the money from the bankrupt, and in Maudeſley v. 
Parke the garniſhee was the ſole Plaintiff, and the Plaintiffs in 
the foreign attachment were not before the Court; yet both 
thoſe caſes were determined in the ſame manner as when the 


(a) On this, cap. 30 of Magna Charts is (5) 4 Term Rep. B. R. 187. 


founded. | 
>: actions, 
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actions were againſt the garniſhees: 2dly. The garniſhee is the 1791. 
proper perſon againſt whom the action ſhould be brought; for 
he muſt be the correſpondent of the bankrupt, and ought to su 
give him and his aſlignees due notice. If he does give them . 
notice, they ought to defend the ſuit, or elſe be bound by it. 

On the other hand, if he does not give due notice, he ought to 

pay the money over again, (a) for the fault was in him in not 

giving it. He ought to ſuffer by his own laches, rather than the 
Plaintiff in the foreign attachment, who has been thereby pre- 

vented from coming in under the commiſſion. The other caſe 

of Allen v. Dundas was on quite a different ſubject, The point 

there decided was, that payment to one who had a probate as 

executor of a forged will, notwithſtanding the probate was af- 
terwards revoked, was a good diſcharge againſt a ſubſequent 

rightful adminiſtrator, The reaſon of which is, that the party 

was not in fault, and the law will protect parties who are not in 

fault. But it will not protect thoſe who are in fault, as every 
garniſhee muſt be, who does not give due notice to the prin— 

cipal, when time 1s allowed for that purpoſe. Here more than 

thirteen calendar months appear, by the ſpecial verdict, to have 

been allowed for that purpoſe, 

As to the ſuppoſed change of opinion of Lord Hardwicke 

and Lord Mansfield, it was ſaid, (b) that Lord Hardwicke in 

the caſe of Mackintoſh v. Ogilvie granted a writ of ne exeat regno 

againſt one who had obtained arreſtments of a bankrupt's pro- 

perty in Scotland, and this was placed among the deciſions ſaid to 

be expreſsly in point. But in fact it was no deciſion at all con- 

cerning a foreign attachment, but a Scotch arreſtment, which 

was indeed compared with a foreign attachment. What the 


r 
8 circumſtances of that caſe were, does not fully appear, but ac- 
y cording to the note of it, the perſon who made the arreſtments 
1d had got the money into his hands, which, it is preſumed, is by 
to the Scorch law inconſiſtent with every ſpecies of arreſtment. 
ve There muſt therefore have been ſomething unjuſt done by the 
= Defendant, which might be the reaſon for granting the ne exeat 
ho regno. However, as far as it concerns the preſent cafe, it was 
V. but an obzter and extra- judicial opinion, Lord Mansfield, when 
in at the bar, is made to ſay, (e) there had been many inſtances 
th (a). If money be attached and paid | ney over again, and hath no remedy either 
he | thereon, and afterwards the original cre- | in law or equity. 2 Show. 374. anon. 
| ditor ſues for the ſame, and the attach- (5b) 4 Term Rep. B. R. 188. 


ment happens to be ill pleaded, or other- (e) 1bid, 
wiſe avoided, the party mult pay the mo- 


us, 80 « where, 
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„ where, aſter ſuch arreſtments and foreign attachments by 
& creditors, the money had been recovered back again by the 
„ afiignees under the commiſſion, in actions for money had and 
*« received.“ But as not one of thoſe many inſtances appear, 
and as in three ſeveral inſtances his Lordſhip determined the con- 
trery, it is more than probable that the note was miſtaken, 
The cale of (a) Ballantine v. Golding cited in the argument of 
Hunter v. Potts, to prove Lord Mansfeld's change of opinion, 
related not to the aſugnment, but to the certificate, and the for- 
mer is only in queſtion in this caſe: a change of opinion there— 
fore with reſpect to the laſt, if there had been any, would be no 
proof of a change with reſpe& to the firſt. But there was no 
change of opinion at all, for in that caſe the debt was con- 
tracted, and the certificate obtained in Treland; and therefore the 
debt was legally diſcharged, and could not be revived by the 
bankrupt's coming afterwards into England. What was ſaid by 
Lord Mansfield that “ a diſcharge by the law of one country 
* will be a diſcharge in another,“ is to he underſtood with refer- 
ence to the caſe then before him: but, whatever it was he ſaid, 
the caſe was not determined upon it, but put off to another day, 
when the point was given up on the authority of (5) Burrows 
v. Femino. Now the point determined in Burrows v. Jemino, 
was that the ſentence of a foreign court of competent juriſdie— 
tion is deciſive: ſo that the principle, if applicable at all to the 
preſent caſe, is rather againſt than for the Plaintiffs, as there was 
a ſentence in S. Chriftopber's in favour of the Defendant, 
Another argument for the aſſignees was “that with reſpect to 
* perſonal property, the Lex Domicilii, and not the Lex rei [tw 
« js permitted to prevail; to prove which, many cafes were 
mentioned, and others reſerred to, as collected in Bruce v. Bruce. 
(e) But in that caſe, the principle contended for was contro— 


verted, and the appellant who reſted his caſe upon it, failed. 


If he failed on the fact, there could be no determination on the 
principle, if on the law, the determination was contrary to the 
principle. The caſe therefore either proves nothing on either 
fide, or elſe it makes againſt the Plaintiffs in the preſent action. 
And though many of the caſes there cited, prove that the ſuc- 
ceſſion to an inteſtate's perſonal eſtate is to be determined by 
the law of the place where he had his domicile, yet in none of 
them is there ſo much as a dictum, that debts due to him may 

(a) Cole s Bank, Laws, laſt edit. 522. (c) Dom, Prec. Ap. 1790, 

(9) 2 Stra. 733. 

not 


not 


IN THE THIRTY-FIRST YEAR OF CEORGE III. 


not be attached by the law of the conntry where due. But ad- 
mitting the rule, that the Lex Domicilii is to prevail, yet it is 
begging the queſtion to draw any inference from that rule to the 
preſent caſe, For that would be going on a ſuppoſition, that by 
the law of this country, the property of debts due to bankrupt's 
in St. Chriſtopher's veſts in the aſſignees under a commiſſion of 
bankrupt here, which is the very point in queſtion. If it does 
not veſt, then the law of the country, which is the domicile of 
the bankrupt, and the law of the country where the debt is due, 
are the ſame, and by the law of both countries the Plaintiffs have 
no property in the money for which they have brought this ac- 
tion, but had only a right to fue for it in Sr. Chriſtopher's : 
which as they have not done, but acquieſced till it was recovered 
by the Defendant, he is intitled to it. Two authorities, Cro. 
Eliz. 683, and Sinn. 4370, were cited, that an alien ENEMY may 
maintain an action here as adminiſtrator. But that affords no 
argument againſt the Defendant; rather the contrary ; for an 
adminiſtrator ſues en auter doit, and if the inteſtate were an alien 
enemy, the adminiſtrator could not maintain any action; which 
is implied $:un. 370. The cales of Pipon v. Pipon and Bruce 
v. Bruce, relate only to queſtions of the ſucceſſion to the effects 
of inteſtates; and as that of (a) Kilpatrick v. Kilpatrick is 
among them, and not particularly ſtated, it is to be preſumed to 
be of the ſame kind. In Precedents in Chan. 207, and 1 Bro. 
Parl. Caf. 38, the queſtion was on the conſtruction of marriage 
articles made in France, which was decided in this country to 
which the parties had fled, The deciſion ſeems to have been, 


that the conſtruction muſt be made according to the law of 
France. But whether it was or not, that is now ſettled to be 


the rule of conſtruction in like caſes, and if applicable at all to 
the preſent caſe, is againſt the Plaintiffs, as the debt was con- 
tracted at St. Chriflopher's, With reſpect to (6) Richards v. 
Hud ſon, and (c) Beckford v. Turner, the firſt relates only to rights 
not clearly ſtated, nor as far as appears, applicable to this caſe; 
the other is againſt aſfignees, and mentioned only to be anſwered. 
Three caſes (in the notes ante 131, 132, 133) were holden to 
have removed all doubts. But the two firit, as far as appears, 
paſſed without argument, and in Mawdejiey v. Parke were diſ- 
tinguiſhed from that caſe, (as has been already obſerved) inaſ- 
much as there are no bankrupt laws in the plantations, whereas 

(a) 4 Term Rep. B. R. 185. (c) 4 Term Rep, B. X, 188. 

(5) Ibid. 187. 
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in Holland there are; for which reaſon they are alſo equally diſ- 


tinguiſhable from the preſent caſe. With reſpect to the firſt of 


them So/zmons v. Roſs, as Lord Commiſſioner Bathurſt could 


not but know of his then late determination, he muſt have been 


the beſt judge of it, and if it was not applicable to the caſe then 
before him, (i. e. Mawdeſley v. Parke) it certainly cannot be 
to the preſent, as both caſes aroſe in the plantations, that of 
Maudeſley v. Parke at Rhode Iſland, in which there was a 
law for foreign attachments ſtated and admitted in the pleadings; 
but no ſuch law was ſtated in Hunter v. Potts, and therefore the 
Court could not ſuppoſe that there was any. That is likewiſe 
a material diſtinction between the preſent caſe and Hunter v. 
Potts, eſpecially as it ſeems admitted by the (a) Court, that if 
there had been ſuch a law in that country the determination 
would have been different. As to the caſe before Lord Cam- 
den of Jollet v. Deponthieu, he took no note of it, (5) and as he 
did not, and no argument appears in the printed note, it is rea— 
ſonable to ſuppoſe there was none, and conſequently that the 
point paſſed unnoticed in that caſe, as well as the other, With 
regard allo to the caſe of Neale v. Cottingbam, before the Chan- 
cellor of Ireland, no arguments are there ſtated; and beſides as 
the bankrupt laws were then introduced in J1reland, that caſe 
is likewiſe within the diſtindion taken in Mawdeſley v. Parke. 
Notes of caſes without the grounds on which they were deter- 
mined, ought to have but little weight, in oppoſition to caſes 
decided on argument, and ſupported by general rules and prin— 
ciples, which are more to be relied on than particular opinions ; 
eſpecially when thoſe opinions are not (c) reconcilable, as they 
were admitted not to heve been, by the Counſel for the Plain- 
tiffs in Hunter v. Potts, previous to that caſe. But there was 
no inconſiſtency in the deciſions on this point. For though it 
was ſaid in that caſe, that (d) ** there were ſeveral deciſions ex- 
preſsly in point,” yet it is ſubmitted, that there is no? one to be 
found, till that caſe was decided, in which the point determined 
was ** that a creditor of a bankrupt cannot, after an aſſignment 
« by the Commiſſioners, recover by foreign attachment in the plan- 


* tations his debt, from à debior of the baikrupt there,” which is 


the point in the preſent caſe. 

Another argument for the Plaintiffs was, that as all the par- 
ties were inhabitants of England, they were bound by the 
bankrupt laws, the evaſion of which it was a fraud to attempt. 


(a) 4 Term Rep. B. R. 192. (e) 4 Term Rep. B. R. 186. 
(5) 1tid. (4) Ilia. 
| But 
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But this argument takes that for granted which is to be proved, 
namely, that the bankrupt laws veſt the property of debts in 
St. Chriſtopber's in aſſignees of bankrupts ; which is the point 
en which the caſe depends; for if the property of the debt in 
.queſtion did not veſt in the Plaintiffs by the aſſignment, the 
Defendant had a right to attach it. Though he is bound by 
the laws of this country, yet unleſs thoſe laws do in this re- 
ſpe extend to S/. Chriſtopher's, (which is the point in diſpute,) 
he has not ated contrary to them in taking a legal courſe to ſe- 
cure his debt, which the jury have found to be a juſt debt. 
Every fair creditor has a right to make uſe of any legal means to 
ſecure his debt, and the uſing thoſe means cannot be a fraud. 
Beſides, there were ſimilar circumſtances in the caſe of Waring 
v. Knight, If indeed this argument were allowed, it would put 
the Engliſh in a worſe ſituation than other nations, which would 
be both unjuſt and impolitic. The fraud is not in the Defendant, 


but in the Plaintiffs; which brings the argument to the ſecond. 


propoſition ſubmitted to the Court, viz. 

II. That ſuppoting the Plaintiffs ever had a right to recover 
the money which they demand, they have loſt.it by their own 
fraud or laches. 

Their claim is founded on the aſſignment of the Commiſſion- 
ers, which was on the gth of March 1782. The preſent ac- 
tion was not brought till Trinity Term 1787. It is impoſſible 
that they ſhould not, from the bankrupt's examination, and the 
inſpection of his books, have known of this debt due to him 
in St. Chriſtopher's; and if they alſo knew of the proceedings 
there, then their acquieſcence from the 5th of March 1782, to 
the time when judgment was obtained in St. Chriſtopher's, was 
a fraud. But if they did not know of the proceedings, (which 
is incredible) it was groſs negligence (a) not to make an inquiry, 
of which they ought not to be permitted to take advantage. 
They acquieſced above five years before they brought the pre- 
ſent action, and nine have elapſed before it is determined. And 
as far as appears, no application was made to the Defendant 
till juſt before the ation was brought, Many of the creditors 
under the commiſſion muſt be dead, or not to be found; and 
thoſe who are living have probably given up all thoughts of any 
future dividend, by which means, the Plaintiffs will, of courſe, 
keep to ther own uſe, all, or the greateſt part, of what, if any 
thing, ſhall be recovered of the Defendant, who has loſt the op- 


(a) 2 Hi. 354. 
Se portunity 
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791. portunity of obtaining any ſatisfaction for his debt, and has 
— been put to great expence; all which would have been pre- 
$1. Vented, if the Plaintiffs had defended the action in Sr. Chri/- 

a" 9 topber s. For then, either judgment would have been given for 
them at a far leſs expence than what has been incurred, and 

the Defendant would have had an opportunity of proving his 

debt under the commiſſion, and receiving his dividend; or, if the 

| judgment had been given againſt them, they might have appealed 
1 to the King in Council which would have been the proper way 
of proceeding, (a) and would have been ſpeedily determined. 
But they ſuffered judgment to go againſt the bankrupt and the 
| garniſhee, by a competent juriſdiction, which not being ap- 
| pealed from, ought to be deciſive, It is not to be conſidered as 
res inter alios acta, ſince there is that privity between the Plain- 

tiffs and the garniſhee, that the judgment againſt the garniſhee, 

was, in effect, a judgment againſt the aſſignees, eſpecially as it 

was not poſſible to make them parties. Though they are aſſig- 

nees under a commiſſion of bankrupt, yet their acts and defaults 

are binding on the other creditors under the commiſſion, by whom 

they are choſen, to whom they are accountable, and who have a 

right to inſpect their books and proceedings. This appears 
from the caſe of Troughton v. Gitley, Ambl. 630, where one of 
the aſſignees encouraged an uncertificated bankrupt to ſet up 
again in his trade, which he did, and carried it on for four years 
ſucceſſively, and then died; upon this the aſſignees filed a bill 
againſt his adminiſtrator for his perſonal eſtate, and though it 
is clear, that all effects acquired before a bankrupt obtains his 
certificate, belong to his creditors under the commiſſion, in pre- 
ference to any others, yet Lord Camden decreed in favour of the 
new creditors, and held that the caſe fell within the principle, 


r EIN — — — 


— 


| 
that if a man having a lien ſtands by and permits another to make g 
a new ſecurity, he ſhall be poſtponed, like the common caſe of p 
a firſt mortgagee ſuffering a ſecond mortgage, without giving no- F 
tice of his ſecurity: his Lordſhip therefore thought that the f. 
creditors under the commiſſion ought to loſe their priority. The 01 
ſame principle is applicable to this caſe. If indeed the Plain- 4 
tiffs were to recover, it would encourage future aſſignees to de- h 
4ay the getting in debts till it was impoſſible to diſtribute them E il 
.among all the creditors, and what was not diſtributable would | pr 
be retained by themſelves. On this laſt propoſition therefore, | it 


(a) 2 Lord Raæym. 1447. | 
Ab 
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as well as on the general queſtion, it is ſubmitted that the 
judgment of the Court ought to be for the Defendant. 
| "Cur. vult advi/. 


On this day Lord Loughborough, after ſtating the ſpecial ver- 
dict, proceeded in the following manner. 
The queſtion is, whether the aſſignees of the bankrupt have 
a right to recover this money, as money had and received to their 
uſe? The objection made to it is, that the money was recovered 
by proceſs in the Hand of St. Chritepher, in which the bank= 
rupt laws of England have no direct binding force. A variety 
of caſes have occurred on this queſtion ; and there is ſome con- 
fuſion in the reports of them, which made a very deliberate 
conſideration of it neceſſary, Not that I think it appears from 
the mere terms of the caſe itſelf, that the deciſion of this par- 
ticular caſe could be attended with any great difficulty, or that 
any great queſtion could ariſe out of it. The whole which has 
been argued, has been as to the operation of the bankrupt laws 
in countries not ſubject to the juriſdiction of the courts of this 
country. In the preſent caſe, it is difficult for me to conceive 
that this queſtion can ariſe out of the facts ſtated, For the ſim- 
ple ſtate of the caſe is no more than this. The Defendant re- 
ſident in England, and a creditor of Siirrow in England, has re- 
ceived money which was due to Skirrow in the Iſland of Sz. 
Chriſtopber at the time of his bankruptcy, and which at that 
time was ſubje& to no lien whatſoever. The money being re- 
-mitted to Yorſwrick in England, and being clearly money which 
at the time of the at of bankruptcy was the property of the 
-bankrupt, and ſubject to no lien whatever, he is, primd ſacie, ac- 
countable for it to the aſſignees. The defence he makes is, that 
he recovered this money by legal proceſs in the Iſland; but he 
ſtates alſo that the proceſs was founded on an at done by bim in 
England, and under the aid of the law of England. For the 
foundation of the recovery was an aſſidavit of debt made before 
the Mayor of Lancaſter. Without that affidavit he could have 
inſtituted no procceding in Sr. Chriſtopher's ; the money would 
have remained ſubject to the demand of the aſſignees, whenever 
they had been apprized that ſuch a debt was due, and had ſent out 
proper powers. Theſe propoſitions cannot be doubted. Then 
it is not a queſtion whether the bankrupt laws have an opera- 
tion at $7. Chriſtopber's, but whether they operated at Lan- 
cafter, It is a queſtion, whether a creditor reſident in ETZglaud. 
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ſubject to the laws of England, ſhall avail himſelf of a proceed- 
ing of that law, to enable him to get poſſeſſion of a debt from 
thoſe who are intitled to that debt, and who have the diſttibu- 
tion of it for the benefit of all the creditors, and to hold that 
poſſeſſion againſt thoſe creditors. 

But. the argument has gone into a more general conſideration 
of the caſes which have ariſen under different circumſtances, in 


which the bankrupt's property being diſperſed abroad, or he 


himſelf having changed his reſideuce, advantage has been taken 
of his local ſituation, or of the local ſituation of the property 


which has been attached. This leads me to a ſhort conſider- 


ation of the cafes on this ſubject, in which I ſee no difference, 
if their circumſtances are rightly underſtood, and rightly ap- 
plied. Firſt, it is a clear propoſition, not only of the law of 
England, but of every country in the world, where law has the 
ſemblance of ſcience, that perſonal property has no locality, 
The meaning of that is, not that perſonal property has no vi- 
ſible locality, but that it is ſubject to that law which governs 
the perſon of the owner. With reſpect to the diſpoſition of it, 
with reſpect to the tranſmiſſion of it, either by ſucceſſion, or 
the act of the party, it follows the law of the perſon. The 
owner in any country may diſpoſe of his perſonal property. If 
he dies, it is not the law of the country in which the property 
is, but the Jaw of the country of which he was a ſubject, that 
will regulate the ſucceſſion. For inſtance, if a foreigner having 
property in the funds here, dies, that property is claimed ac- 


cording to the right of repreſentation given by the law of his 


own country. In the caſe of Pipon v. Pipon (a), a party had 
poſſeſſed himſelf of a debt which was due to the inteſtate a ſub- 


ject of Fer/ſey, and whoſe perſonal property was therefore go- 


verned by the law of Fer/ſey. Lord Hardwicke was applied to 
by his other relations reſident in England, ſtating that they ſhould 
be excluded from a ſhare according to the diſtribution of Jer/ey, 
but that they ſhould be intitled to a ſhare according to the diſ- 
tribution of England; and they therefore prayed by their bill, 
that the adminiſtratrix might be reſtrained from taking the pro- 


:perty to Ferſey. Lord Hardwicke very wilely and juſtly deter- 


mined that he would not reſtrain the adminiſtratrix, he would 


not direct in what manner ſhe was to diſpoſe of the property, or 


to diſtribute it. Having acquired the right to it, ſhe was to 


diſtribute it according to the law which guided the ſucceſſion to 


the perſonal eſtate of the inteſtate, 


(a) Ambl. 25. 
3 Perſonal 
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Perſonal property then being governed by the law which go- 


verns the perſon of the owner, the condition of a bankrupt by 
the law of this country is, that the law, upon the act of bank- 
ruptcy being committed, veſts his property upon a juſt con- 
ſideration, not as a forfeiture, not on a ſuppoſition of a crime 


committed, not as a penalty, and takes the adminiſtration of it 
by veſting it in aſſignees, who apply that property to the juſt 


purpoſe of the equal payment of his debts. If the bankrupt 
happens to have property which lies out of the juriſdiction of 


the law of England, if the country in which it lies proceeds ac- 


cording to the principles of well regulated juſtice, there is no 
doubt but it will give effect to the title of the aſſignees. The 
determinations of the courts of this country have been uniform 
to admit the title of foreign aſſignees. In the two caſes of (a) 
Solomons v. Roſs and (6) Jollet v. Deponthieu, where the laws 
of Holland, having in like manner as a commiſſion of bank- 
rupt here, taken the adminiſtration of the property, and veſted it 
in perſons who are called curators of deſolate eſtates, the court 
of Chancery held that they had, immediately on their appoint- 
ment, a title to recover the debts due to the inſolvent in this 
country, in preference to the diligence of the particular creditor 
ſeeking to attach thoſe debts. In thoſe caſes the court of Chan- 
cery felt very ſtrongly the principle which I have ſtated, and it 
has had a very univerſal obſervance among all nations, But it 


may happen, that in the diſtribution of the law in ſome 


countries, perſonal property may be made the ſubje of ſecurities 
to a greater or leſs extent, and in various degrees of form. It is 


in thoſe caſes only that any difficulty has occurred. A queſtion 


of this nature came before Lord Hardwicke very largely in the 
bankruptcy of Captain Wilſon, With the little explanation 1 
am enabled to give of that caſe, in which the court of ſeſſion 
entirely concurred with Lord Hardwicłe, the diſtinctions will be 
apparent. There were three different ſets of creditors who claim- 
ed, ſubject to the determination of the court, on the ground that 


Wilſon had conſiderable debts due to him in Scotland. By the law 


of Scotland debts are aſſignable, and an aſſigument of a debt noti- 


Hed to the debtor, which is technically called an #ntimation, 


makes a ſpecific lien guoad that debt. An aſſignment of a debt 
not intimated to the debtor, gives a right to the aflignee to de- 
mand that debt, but it is a right inferior to that of the credi- 


tor, who has obtained his aſſignment and intimated. it. By the 


(a) Ante 131. (J) 132. 
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ſubject to the laws of England, ſhall avail himſelf of a proceed- 
ing of that law, to enable him to get poſſeſſion of a debt from 
thoſe who are intitled to that debt, and who have the diſtribu. 
tion of it for the benefit of all the creditors, and to hold that 
poſſeſſion againſt thoſe creditors. 

But. the argument has gone into a more general conſideration 
of the caſes which have ariſen under different circumſtances, in 


which the bankrupt's property being diſperſed abroad, or he 


himſelf having changed his reſideuce, advantage has been taken 
of his local fituation, or of the local fituation of the property 
which has been attached. This leads me to a ſhort conſider- 
ation of the cafes on this ſubject, in which I ſee no difference, 
if their circumſtances are rightly underſtood, and rightly ap- 
plied. Firſt, it is a clear propoſition, not only. of the law of 
England, but of every country in the world, where law has the 
ſemblance of ſcience, that perſonal property has no locality, 


The meaning of that is, not that perſonal property has no vi- 


ſible locality, but that it is ſubject to that law which governs 
the perſon of the owner. With reſpect to the diſpoſition of it, 
with reſpect to the tranſmiſſion of it, either by ſucceſſion, or 


the act of the party, it follows the law of the perſon. The 


owner in any country may diſpoſe of his perfonal property. If 
he dies, it is not the law of the country in which the property 
is, but the law of the country of which he was a ſubject, that 
will regulate the ſucceſſion. For inſtance, if a foreigner having 
property in the funds here, dies, that property is claimed ac- 


cording to the right of repreſentation given by the law of his 


own country. In the caſe of Pipon v. Pipon (a), a party had 
poſſeſſed himſelf of a debt which was due to the inteſtate a ſub- 
ject of Ferſey, and whoſe perſonal property was therefore go- 
verned by the law of Ferſey. Lord Hardwicke was applied to 
by his other relations reſident in England, ſtating that they ſhould 
be excluded from a ſhare according to the diſtribution of Jer/ey, 
but that they ſhould be intitled to a ſhare according to the diſ- 
tribution of England; and they therefore prayed by their bill, 
that the adminiſtratrix might be reſtrained from taking the pro- 
perty to Jerſey. Lord Hardwicke very wiſely and juſtly deter- 


" mined that he would not reſtrain the adminiſtratrix, he would 


not direct in what manner ſhe was to diſpoſe of the property, or 
to diſtribute it. Having acquired the right to it, ſhe was to 
diſtribute it according to the law which guided the ſucceſſion to 
the perſonal eſtate of the inteſtate. 


(a) Ambl. 25. 
3 Perſonal 
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Perſonal property then being governed by the law which go- 
verns the perſon of the owner, the condition of a bankrupt by 
the law of this country is, that the law, upon the act of bank- 
ruptcy being committed, veſts his property upon a juſt con- 
ſideration, not as a forfeiture, not on a ſuppoſition of a crime 


committed, not as a penalty, and takes the adminiſtration of it 
by veſting it in aſſignees, who apply that property to the juſt 


purpoſe of the equal payment of his debts. If the bankrupt 
happens to have property which lies out of the juriſdiction of 
the law of England, if the country in which it lies proceeds ac- 
cording to the principles of well regulated: juſtice, there is no 
doubt but it will give effect to the title of the aſſignees. The 
determinations of the courts of this country have been uniform 
to admit the title of foreign aſſignees. In the two caſes of (a) 
Solomons v. Roſs and (b) TFollet v. Deponthieu, where the laws 
of Holland, having in like manner as a commiſſion of bank- 
rupt here, taken the adminiſtration of the property, and veſted it 
in perſons who are called curators of deſolate eſtates, the court 
of Chancery held that they had, immediately on their appoint- 
ment, a title to recover the debts due to the inſolvent in this 
country, in preference to the diligence of the particular creditor 
ſeeking to attach thoſe debts. In thoſe cafes the court of Chan- 
cery felt very ſtrongly the principle which I have ſtated, and it 
has had a very univerſal obſervance among all nations, But it 


may happen, that in the diſtribution of the law in ſome 


countries, perſonal property may be made the ſubject of ſecurities 
to a greater or leſs extent, and in various degrees of form. It is 


in thoſe caſes only that any difficulty has occurred. A queſtion 


of this nature came before Lord Hardwicke very largely in the 


bankruptcy of Captain Wil/on, With the little explanation 1 
am enabled to give of that caſe, in which the court of ſeflion 


entirely concurred with Lord Hardwicke, the diſtinctions will be 


apparent. There were three different ſets of creditors who claim- 
ed, ſubject to the determination of the court, on the ground that 


Wilſon had conſiderable debts due to him in Scotland. By the law 


of Scotland debts are aſſignable, and an aſſignment of a debt noti- 


fied to the debtor, which is technically called an intimation, 


makes a ſpecific lien quoad that debt. An aflignment of a debt 
not intimated to the debtor, gives a right to the aſſignee to de- 
mand that debt, but it is a right inferior to that of the credi- 


tor, who has obtained his aſſignment and intimated it. By the 


(a) Ante 131. (6b) 132. 
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law of Scotland alſo, there is a proceſs for the recovery of debts, 


which is called an arreſtment. Some of Pilſon's creditors had 
aſſignments of ſpecific debts, intimated to the debtors and com- 
pleted by that intimation, prior to the act of bankruptcy. 
Others had aſſignments of debts not intimated before the 
bankruptcy. Others. had arreſted the debts due to him 
ſubſequent to the bankruptcy, and were proceeding under 


thoſe arreſtments to recover payment of thoſe debts. The 


determination of Lord Hardwicke and that of the Court of 
Seſſion entirely concurred. The firſt claſs I have mentioned, 
namely, the creditors who had ſpecific aſſignments of ſpecific 
debts, intimated to the debtors prior to the bankruptcy, were 
holden by Lord Hardwicke to ſtand in the ſame ſituation as cre- 
ditors claiming by mortgage, antecedent to the bankruptcy. 
All therefore he would do with reſpect to them was, that if 
they recovered under that decree, they could not come in under 
the commiſſion without accounting to the other creditors, for 
what they had taken under their ſpecific ſecurity. With reſpect 
to the .next claſs of creditors Lord Hardwicke was of opinion, 
and the Court of Seſſion were of the ſame opinion, that their title 
being a title by aſſignment, was preferable to the title by arreſt- 
ment: and they likewiſe held, that the arreſtments being ſub. 
ſequent to the bankruptcy were of no avail, the property being 


by aſſignment veſted in the aſſignees under the commiſſion. It 


is in this ſenſe, that an expreſſion has been uſed by Lord Man/- 
field, in one or two caſes, in which his language rather than 
his deciſion has been quoted, with reſpect to the law of Scotland, 
namely, that the effect of the aſſignment under a commillion of 
bankrupt was the ſame as a voluntary aſſignment. For ſo the law 
of Scotland treats it, in contra-diſtintion to the aſſignment per- 


| fected by intimation, and to an aſſignment which the party 


might be compelled to make. But it does not follow that it is 
an aſſignment without conſideration. On the contrary, it is for 
a juſt conſideration; not indeed for money actually paid, nor 
for a conſideration immediately preceding the aſiignment. In 


that reſpect therefore it is a voluntary aſſignment. But taking 


it to be ſo, it excludes and is preferable to all others attaching, 
it is preferable to all the arreſters, it is preferable to all creditors 
who ſtand under the ſame claſs, and to all who have not taken 
the ſteps to acquire a ſpecific lien till after the act of bankruptcy 
committed. In a variety of caſes, enumerated in (@) Lord 


| (a) 4 Term Rep. B. R. 192. 
4 | Kenyon's 
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Kenyon's opinion, the ſame idea has prevailed, which I think is 
founded on the cleareſt and moſt evident principles of juſtice, If 
the allignees in this caſe had ſent à perſon over to St. Chriſtopher's 
to act for them, if they had given notice of the aſſignment, the 
Court of St. Chriftopher's ought unqueſtionably to have preferred 
the title of the aſſignees to the title of the creditor uſing the 
proceſs of attachment, becauſe the law of the country, to which 
the creditor making the demand was ſubject, had, on a juſt con- 
ſidcration, veſted that property in the preſent Plaintiffs. As I 
take the determination in the Court of Chancery in the caſe of 
Solomons v. Roſs and the other caſe, to be founded, not on any 
policy or technical notions of the law of England, but on ge- 
neral law, preferring the title of the aſſignees to the title of 
the arreſting creditor, the Court in St. Cbriflopber's ought alſo 
to have preferred the title of the aſſignees. When I have laid 
this down, it by no means follows, that a commiſſion of bank- 
rupt has an operation in another country, againſt the law of 
that country. I do not wiſh to have it underſtood, that it fol- 
lows as a conſequence from the opinion I am now giving, (I 
rather think that the contrary would be the conſequence of the 
reaſoning I am now uſing) that a creditor in that country, not 
ſubjet to the bankrupt laws nor affected by them, obtaining 
payment of his debt, and afterwards coming over to this country, 
would be liable to refund that debt. If he had recovered it in 
an adverſe ſuit with the afſignees, he would clearly not be liable. 
But if the law of that country preferred him to the aſſignee, 
though I muſt ſuppoſe that determination wrong, yet I do not 
think that my holding a contrary opinion would revoke the de- 


termination of that country, however I might diſapprove of the 


principle on which that law ſo decided. But another caſe may 
poſſibly occur, of a ſuit brought againſt the bankrupt perſonally, 
and a caſe of this ſort was ſtated in the argument, Waring and 
Others v. Knight. I have not been able to get a particular ac- 
count of that caſe. It is ſhortly ſtated in Cooke's Bank. Law, 
372, that a perſon having committed an act of bankruptcy had 
gone over to Gibraltar, that a commiſſion of bankrupt was 
taken out againſt him, and that the Defendant brought an action 
againſt him in Gibraltar, and obtained judgment, and under the 
judgment payment of his debt. Whether the perſon was reſident 
at Gibraltar prior to the bankruptcy, whether the debt was con- 
tracted at Gibraltar, whether he appeared to the commiſſion in 


England, none of theſe circumſtances are ſtated, But the de- 
cifion 
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.ciion would undoubtedly be very materially varied by thoſe cir- 
cumſtances. Lord Mangſieid held, that the Defendant having 


Tecovered the debt againſt the bankrupt who was perſonally pre- 


ſent at Gibraltar, was not anſwerable to the aſſignees for the 
money. I am told in one account of that caſe, that it turned on 


the form of the action. But this is clear, that there being no 


certificate, the Defendant in that caſe had a right to ſue the 
bankrupt. A bankrupt in this country without a certificate, 


may be ſued; and though his goods could not be taken in ex- 


ecution, being veſted in the aſſignees, yet his perſon might. 
There was therefore, a good commencement of the ſuit againſt 
the perſon oſ the bankrupt at Gibraltar. How the debt was 


contradted, and how the ſuit was carried on, the report gives 


no account. However, it is at moſt but a deciſion at Ni Prius, 


.and is the only caſe which ſeems at all to ſtand againſt the cur- 


.rent of authorities, which hold that the operation of the bankrupt 


laws, with reſpect to the perſonal property of the bankrupt, 


when that property is brought into this country by any one 
who has obtained it, is to carry a right to recover it to the aſſig- 
nees for the benefit of all che creditors. But, as I ſaid before, 
it is not neceſſary to go the whole length of that diſcuſſion, be- 


cauſe on the-circumſtances of this particular caſe, the queſtion 


is merely, whether a creditor of the bankrupt reſident in En- 


gland, and knowing of the bankruptcy, ſhall avail himſelf of 


a proceſs which be has commenced in England, ſo as to retain his 
debt from the affignees, and gain a preference over the other 
creditors. This is a propoſition too clear to require any diſ- 


cuſſion. The conſequence therefore is, that there muſt be 


Judgment for the Plaintiffs. 


The End of Trinity TERN. 
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ADMIRALTY. 


1. A prize- act directs, that where ſhips, &c, 
are taken from the enemy and condemned 
as lawſul prize in a Court of Admiralty, 
and the ſentence of condemnation appealed 
from, * execution of any ſentence ſo ap- 
&« pealed from as aforeſaid, ſhould not be 
&« ſuſpended by reaſon of ſuch appeal, 
« jin caſe the party or parties appellate 
&« ſhould give ſufficient ſecurity, to be ap- 
« proved of by the Court, in which ſuch 
ce ſentence ſhould be given, to reftore the 
<« ſhip, &c. concerning which ſuch ſen- 
tc tence ſhould be pronounced, or the ful! 
&« value thereof, to the appellant or appel- 
« lants, in caſe the ſentence ſo appealed 
« from ſhould be reverſed.” Though a 
ſecurity taken in a Court of Vice-Admi- 
ralty, by virtue of this ſection of the act, is 


in the form of an acknowledgement of a debt 


| 


to the king, yet not being in a court of re- 
cord, it is not ſtrictly a recognizance, but 
operates as a /iipulation by the parties to 
abide the deciſion of the Court of Appeals. 
Neither is the Court of Appeals bound by 
this ſection to interpret the words © full 
< value” by any definite meaſure, but they 
have a diſcretionary power of declaring 
what is the full value, and a power to en- 
force payment from the ſureties of what 
they declare to be the full value. Brymer 
and Others v. Atkins and Another, Hil. 29 
Geo. 3. Page 164 
N. B. The judgment in this caſe was af- 
firmed by the Court of King's Bench on 
a writ of error. Mic. 30 Geo. 3. 

2. During the late war with the States Ge- 
neral, a ſquadron of the king's ſhips having 
a detachment of the king's troops on board, 
were ſent to attack a ſettlement belonging 
to the enemy, and ſecret inſtructions were 
given by his majeſty to the commanders in 
chief, that all the booty which ſhould be gained by 
the joint operation of the army, and navy at the 
attack of the ſeitiement, ſhould be divided in tws 
ſpares, between the land and ſea forces. The 
attack was not made, but the ſquadron, 
wie the troops were on board, took as prize 
a ſhip and cargo belonging to the enemy, 
in an open wnſartified bay, at a diſtance from 
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the deſtined object of attack, This ſhip 
and cargo being condemned as lawful prize, 
the produce was to be diſtributed according to 
the proviſions of the prixe- act 21 Geo. 3. c. 
15. Under that act, à legal right was veſted 
in the officers and crews of the ſquadron to 
their reſpective ſhares, on the condemnation, 
Therefore, where the Lords Commiſſioners 
of Appeals from the Admiralty had iſſued a 
monition to the prize agent, to bring in 
the proceeds which were in his hands, a 
prohibition was granted to that court, be- 
cauſe the monition was contrary to the legal 
weſted right. Home v. Earl Camden and 
Others, Trin. 30 Geo. 3. Page 476 

N. B. The judgment in this caſe was re- 
verſed, on a writ of error, by the Court 
of King's Bench, Mic. 32 Geo. 3. 

3- During the late war with Spain, a flag 
officer on a certain ſtation, gave orders to 
a ſhip under his command to fail on a 
cruize. After the orders were given, but 
before a prize was taken, 'he accepted a 
command on another ſtation, but no flag- 
officer was appointed to ſucceed him on his 
former ſtation. He was not entitled to one 


eighth of a prize taken by the ſhip which | 


ſailed in conſequence of his orders, under 
the proclamation which iſſued for the diſ- 
tribution of prizes. Johnſlone Executor of 
Johnſtone v. Margetſen, Trin. 29 Geo. 3. 261 
4. Where a ſhip belonging to a ſquadron 
under the command of an admiral, fails by 
his orders on a cruize, but before any prize 
is taken, he is ſuperſeded in his command 
by another admiral, and afterwards a prize 
is taken by the ſhip which ſo ſailed ; though 
it ſhould be doubtful to which of the admi- 
rals the ſhare of admiral would belong; 
clearly the captain of the ſhip taking the 
prize is not intitled to it, Taylor v. Lord 
H. Patolett, coram Lord Mansfield, Niji 
Prius, A. D. 1759. 264. u. 
5. But under ſuch circumſtances, the admi- 
ral who ſucceeds to the command, (i. e. 
who is afually in command at the time when 
the prize is taken) is intitled, Piget v. 
Hite, Eaſt. 25 Geo. 3. B. R. 265 n. 


AFFIDAVIT. 


1. An affidavit to hold to bail muſt ſhew how 
the debt aroſe. Cooke v. Dobree, Eaſt. 28 
Ges. 3. Page 10 

2. An affidavit that the defendant is indebted 
to the plaintiff © in the ſum of l. and up- 
c wards,” is not ſufficient to hold to bail, 

| ibid, 

3. Where ſuch defeQtive affidavit is made, the 
Court will not permit a ſupplemental one, 

ibid, 

4. An affidavit to hold to bail, ſtating that 
the defendant is indebted to the plaintiff © ia 
te trover” is bad. Hubbard v. Pacheco, Eaft. 
19 Geo. 3. 218 

5. Where a priſoner has been brought up to 
be diſcharged under the lords' act, and 
upon his examination the Court have refuſed 
to diſcharge. him, they wil! not afterwards 
diſcharge him on that act, though he make 
an affidavit of circumſtances in anſwer to 
the cauſe before ſhewn on his examination, 
againſt his diſcharge, and that the circum- 
ſtances were not then diſcloſed, by miftate. 
Thornton and Another v. Dumphy, Hil. 28 

Geo. 3. , 101 

6. A bond was given conditioned for the pay- 
ment ef bills of exchange dran in England on 
A. in the Eaſt Indies, in caſe ſuch bills ſhould 
be returned to England proteſted for non-payment. 
The affidavit to hold the obligor to bail, 
after ſtating, that he was indebted to the 
„ deponent the obligee in a certain ſum,” 
ſtated alſo the condition of the bond, and 
that the ſaid bills were not paid 72 his 
© knowledge or belief in India, or ciſewhere, 
but that they were prote/ied for non-accept- 
e ance in India, and were ſtill unpaid.” It 
was no objection to this attidavit, that it was 
ſtated that the bills were unpaid to the 
knowledge and belief of the plaintiff; but it 
was bad, becauſe it introduced a new term, 

not mentioned in the condition of the bond, 
viz, a proteſt for non- acceptance. Hobſon 
and Another v. Campbell, Trin, 29 Geo. 3. 


245 
7. But the plaintiff might have filed a ſupple- 
mental affidavit. 14. 249 


8. To ſupport, in the next term after that 
in which iſſue is joined, a rule for jadg- 
ment as in caſe of a nonſuit, for not pro- 
ceeding to trial, the affidsvit muſt ſtate 
that iſſue was joined early encugh in the pre- 

ceding 
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ceding term, for the plaintiff to have pro- 
ceeded to trial in that term. Woulſe v. 
Sholls, Trin. 22 Geo. 3. Page 282 
9. But in the third term, a general athdavit, 
ſtating that iſſue was joined in the former 
term, is ſufficient, ibid. 
10. In an action of debt for non-reſidence, 
on „at. 21 Hen. S. c. 13. an affidavit that 
the offence was committed in the count) 
where, and a year before the action is 
brought, is not neceſſary; the fat. 21 Jac. 
1. c. 4+ / 3. not being applicable to ſuch 
action. Balls qui tam v. Atwood, clerk, 
Hil. 31 Geo. 3. 546 


11. The Court will not grant leave to amend 


a recovery, on affidavit only. Pearſon v. 
Pearſon and Another, Mic. 29 Ges. 3. 73 


AGREEMENT. 


Fee ASSUMPSIT. 


1. The ſtatute of frauds will prevent a parol 


agreement to buy goods, without either 
earneſt or delivery, from giving the buyer 
any property in them. In ſuch caſe there- 
fore, the buyer cannot maintain trover 
againſt the vendor who ſells them to another 
perſon. Alexander v. Comber, Trin. 28 


Geo. 3. 20 
2. Where a ſale is not immediate, it is not 
within that ſtatute. ibid. 


3. Where the defendants under a conſolida- 
tion rule, have agreed not to bring any writ 
of error, they cannot do fo, though there be 
manifeſt error on the record. Camden and 


Others v. Edie, Trin. 28 Geo. 3. 21 


4. 4. B. C. and D. enter into an agreement 


jointly to purchaſe goods in the name of 4. 
only, and each to take aliquot ſhares ; but 
it does not appear that they agree jaintiy to 
reſell the goods. On the failure of A. the 
oſtenſible buyer, B. C. and D. are not an- 
ſwerable to the ſeller as partners, Coope and 
« Others v. Eyre and Others, Trin. 28 Geo. 3. 


alſo reciting a bond and warrant of attor- 
ney to ſecure the ſame ſum) declares that 
thoſe “ ſeveral deeds and inſtruments were 
© made to enable B. by ſale of all the things 
© comprized in them, to raiſe the ſum 
« l2nr, without the concurrence of A. at 
„any time before the money ſhould be paid 
© oft;” but in this deed there is a cove- 
nant tnat upon repayment of the money, 
% H. ſhall recenvey to A. but fo as not to 
<« prevent B. ſrom ſelling, &c. at any time 
& before the full payment, &c.” Under 
theſe conveyances, B. is not abſolute ow- 
ner of the ſhip, but only mortgagee; and 
therefore is not liable for neceſſaries provided 
for the ſhip before he takes poſſeſſion. FJackfen 
v. Vernon, Hil. 29 Ges. 3. Page 114 
6. The mortgagee of a ſhip cannot maintain 
an action for freight againſt a third perſon, 
before he takes poſſeſſion. Chinnery v. Blacł- 
burne, B. R. Enft. 24 Geo. 3. 117 n. 
7. A tradeſman delivers goods to A. at the 
requeſt and on the credit of B. who ſays be- 
fore the delivery, I will be bound for the 
« payment of the maney as far as 800 or 
<< 1000/7.” This promiſe of B. not being 
in writing, is void by the ſtatute of frauds, 
if it appear that credit was given to A, as well 
as B. Anderſon v. Hayman, Hil. 29 Ges. 
3. 120 
8. A a general merchant, undertakes voluntari- 
ly, without any reward, to enter a parcel of 
goods belonging to B. together with a parcel 
of his own of the ſame ſort, at the cuſtom- 
houſe, for exportation, but makes the entry 
under a wrong denomination, by means of 
which both parcels are ſeized. A. having 
taken the /ame care of the goods of B. as of 
his own, not having received any reward, 
and not being of a profeſſion or employment 
which neceſſarily implied ſtill in what he had 
undertaken, 1s not liable to an ation for the 
loſs ſuſtained by B. Shielis and Another v. 
Blackburne, Hil. 29 Ges. 3. 158 


7 | 9. In an action for the penalty of the at. 12 


5. A. the owner of a ſhip, executes an ahhh 
bill of ſale of it to B. and by another deed 
of the ſame date, aſſigns other property to 
B. which deed of aſſignment (reciting 
that the bill of ſale was for the better /e- 
quring a ſim of money lent dy B. to A. and 


Anne c. 15. the declaration ttated a ſpecific 
ſum of money to have been lent, (in which 
the uſury conſiſted) but the evidence was, 
that the loan was part in money and part 
in goods, (7. e. gold ) of a known definite 
value, which the party receiving che loan 

agreed 


— —— 
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agreed to lake as caſh. This was good evi- 
dence to ſupport the declaration. Barbe 
gui tam v. Parker, Mic. 30 Geo. 3. Page 283 
10. Where a carrier gives notice by printed 
propoſals, that he will not be anſwerable 
for certain valuable goods, if loſt, of 
© more than the value of a ſum ſpecified, unleſs 
& entered and paid for as ſuch ;”” and valuable 
goods of that deſcription are delivered to 


him by A. who knows the conditions, but | 


concealing the value pays no more than the 
ordinary price of carriage and booking; on 
a loſs happening, the carrier is neither liable to 
the extent of the ſum ſpecified, nor to repay the 
ſum paid for carriage and booking. Clay v. 
Millan and Another, Mic. 30 Geo. 3. 298 
11. A, being poſſeſſed of an office in a dock- 
yard, B. in order to induce him to procure 

- himſelf to be ſuperannuated, and retire on 
the uſual penſion, agrees (without the 
knowledge of the navy board, to whom 
the appointment belongs) in caſe B. ſhould 
ſucceed him in the office, to allow him a 
certain annual ſhare of the profits. A. re- 
tires, B. is appointed to ſucceed him but 
does not perform the agreement. A. can 
maintain no action againſt B. on the agree- 
ment. Parſons v. Thompſon, Hil. 30 Geo. 3. 
322 

12. A. by the intereſt and on the applica- 
tion of B. to the lords of the treaſury, is 
appointed cuſtomer of a port, having pre- 
viouſly entered into an agreement, declaring 
that his name was uſed in the application in 
truſt for B. that he would appoint ſuch de- 
puties as B. ſhould nominate, and would 
empower B. to receive the profits of the 
office to his own uſe. On the failure of 
A. to comply with the agreement, ub ation 
upon it will lie againſt him. Garforth v. 
| Fearan, Mic. 27 Geo. 3. 327 
13. A contract made by two partners to pay 
a certain ſum of money to a third perſon, 
equally ont of their own private caſh, is a joint 
contract, and they muſt be jointly ſued 
upon it. Byers v. Dobey, Eaſt. 29 Geo. 3. 
236 

14. A. being indebted to B. ſor brokerage, 
and B. indebted to C. ſor money lent, B. 
gives an order to J. to pay to C. the ſum 
due from A. to B. as a ſecurity, on which 


-4 


| 


C. lends B. a farther ſum ; and the order i; 
accepted by A. On the refuſal of A. to 
comply with the order, C. may maintain an 
action againſt A. for money had and re- 
ceived. 1ſrael v. Douglas and Another, Eaſt. 
29 Ges. 3. Page 239 
15. The purchaſer of lands, having brought 
an ejectment againſt the tenant from year 
to year, the parties enter into an agree- 
ment that judgment ſhall be figned for the 
plaintiff, with a ſtay of execution till a given 
period. The tenant cannot in the interval 
remove buildings, &c. (Ex. g. a wooden 
ſtable moveable on blocks or rollers) from 
the premiſes which he had himſelf erected 
during his term, and before the action was 
brought. Fitzherbert v. Shaw, Trin. 29 
Geo. 3. 239 


AMENDMENT. 
See PRACTICE, No. 22. 


1. The Court will not grant leave to amend 
a recovery unleſs it appear on the face 
of the deed to lead the uſes that there is 
ſufficient ground for an amendment, Pear- 
fon v. Pearſon and Another, Mic. 29 Ges. 

. 73 

2. Where in a plea by an executor of a for- 
mer judgment recovered, by miſtake a leſs 
ſum is ſtated than the judgment was really 
for, if it clearly appear that a greater ſum 
was recovered, the Court will permit the 
defendant to amend the record by inſerting 
the real ſum in the plea, though the appli- 
cation be not made for the amendment till 
a conſiderable time (ex. gr. near three years) 
after the record has been made up: but in 
ſuch caſe they will allow the plaintiff to re- 
ply per fraudem. Skutt v. Wordward, Exe- 
cutrix of Woodward, Eaſt. 29 Geo. 3. 328 

3. Where a ff. fa. is ſued out into a different 
county from that in which the venue is laid, 
and the party ſuing it-afterwards takes out a 

. fi. fa. into the proper county, and gets a 
return of nulla bona to warrant the fi. ſa. 
which firſt iſſued, the court will permit the 
firſt writ to be amended, by adding the re- 
turn of nulla bona and the teflatum clauſe, 
though the ſecond writ be returnable ſeve- 
ral days before judgment was ſigned, 
Aiejer v. Ring, Hil, 31 Ces. 3. 541 

4. The 
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4. The court would not after demurrer, per- 
mit the declaration to be amended in an ac- 
tion of covenant brought againſt executors 
in their own right, who had merely acted in 
the diſpoſition of the teſtator's effects. No- 
ble v. King and Another, Trin. 28 Ges. 3. 


Page 37 
AMERICA. 


1. A. and B. being inhabitants of the United 
States of America, while thoſe States were 
colonies of Great Britain, and before the 
war broke out between the two countries, 
B. executes a bond to A. During the war, 

but gfter the declaration independence by the 
Congreſs, both parties were attainted, their 
property confiſcated and veſted in the re- 
ſpective States of which they were inhabi- 
tants, by the legiſlative acts of thoſe States, 
and a fund provided for the payment of the 
debts of B. in America. A. may maintain 
an action on the bond againſt B. in Eng- 
land. Folliott v. Ogden, Hil. 29 Geo. 3. 

| 123 

2. The ſeveral acts of attainder and confiſca- 

tion were paſſed by Sovereign Independent 
States. bid, and infra, No. 5. Wright v. 
Nutt and Another. 149 

3. It is not a good plea in bar of the action 
at law, that an ample fund was provided out 
of the effects of B. in America, for the pay- 
ment of his debts, to which A. might and | 
ought to have reſorted, and out of which he 


might been paid. ib. 


4. But that is a good ground for relief in 
Equity, ib. 

5. Accordingly an injuntion was granted by 
the Court of Chancery, to prevent execution 
being taken out on a judgment obtained 
in an action at law, on a promiſſory note, 
the circumſtances of which reſembled 
thoſe of the caſe of Follioatt v. Ogden. 
Wright v. Nutt and Another in Canc. Hil. 
28 Geo, 3. 136 


6. The penal laws of foreign countries are 


ſtrictly local, and affect nothing more than 
they can reach, and can de ſeized by vir- 
fue of their authority. Felliatt v. Ogden, 
(ſupra No. 1.) 
N. B. The judgment in this caſe was af- 
firmed by the Court of King's Bench, on 
a writ of error, Trin. 30 Geo. 3. but on 


| 


| 


| 


grounds different from thoſe on which the 
Court of Common Pleas proceeded. See 
3 Term Rep. B. R. 176. 


ANNUI EX 


1. Judgment being entered on a bond to ſe- 
cure the quarterly payment of an annuity, 
and a fi. fa. having iſſued for the arrears of 
the preceding half year, a ſecond fi. fa. may 
be taken out for the arrears of the next 
quarter, Without reviving the judgment. 

Scolt v. Whalley, Mic. 30 Geo. 3. Page 297 

2. The memorial of an annuity muſt ſet forth 
preciſely the manner in which the conſide- 
ration money was paid, according to flat. 
17 Geo. 3. c. 26. Lirtman v. Price, Hil. 
30 Geo. 3. 369 

3. Lugre, Whether the conſideration were 
a good one, which conſiſted partly of money 
paid at the time, and partly of ſecurities for 
money before advanced, then given up? 

ib. 

4. The ſull pay of a military officer, cannot 
be aſſigned (by way of annuity or other- 
wiſe) Barwick v. Keade, Eaſt. 31 Geo. 3. 

627 

5. A. grants an annuity for his own life to B. 
to ſecure which a bond and warrant are 
given, and judgment entered. B. dies; 
aſter his death the Court will not admit 
evidence of a parol agreement between the 
parties, that 4, ſhould be at liberty to re- 
deem the annuity on certain terms, (eſpeci- 
ally if it be the evidence of the attorney con- 
cerned) as a ground to order the ſecurities 
to be given up, and ſatis faction entered on 
the judgment. Haynes v. Hare, Trin. 31 
Geo. 3. 659 


1 


1. All perſons who have relation to a cauſe 
which calls for their attendance in court, 
whether they are compelled to attend by 
proceſs or not, are intitled to privilege from 
arreſt eunde et redeundo, provided they come 
bond fide. Meekins v. Smith. ESI. 31 Geo. 3. 


636 

2. In which deſcription Bail are included, 
1b. 

3. And Barriſters upon the circuit, ib. 
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ASSUMPSIT. 
See AGREEMENT. 


1. An auctioneer employed to ſell the goods 


of a third perſon by auction, may maintain 
an action for goods ſold and delivered againſt 
a buyer, though the ſale was at the houſe of 
ſuch third perſon, and the goods were known 
to be his property, 
Mic. 29 Geo. 3. Page 81 
2. The indorſee of a bill of exchange having 
received part of the contents from the draw- 
er, cannot recover more than the reſidue 
from the acceptor. Bacon v. Searles, Mic. 


29 Geo. 3. : 88 
3- Where the drawer pays the whole, the ac- 
ceptor is intirely diſcharged, ib. 


4. A bill of exchange having been refuſed pay- 
ment by the acceptor when due, is returned 
to, and taken up by the drawer, It 


cannot afterwards be negotiated by the | 


drawer. Beck v. Robley, Trin. 14 Geo. 3. 
B. X. 89 un. 
5. On the diſſolution of a partnerſhip be- 
tween 4. B. and C. a power given to A. to 
receive all debts owing to, and to pay all 
thoſe owing from the late partnerſhip, does 
not authorize him to indorſe a bill of exchange 
in the name of the partnerſhip, though drawn 
by him in that name and accepted by a 
debtor to the partnerſhtp, after the diſſolu- 
tion. The perſon therefore to whom he ſo 
indorſes it, cannot maintain an action on 


it againſt 4. B. and C. as partners. Ail- | 


gour v. Finlyfon and Others, Hil. 29 Geo. 3. 
155 

6, Neither can ſuch indorſee maintain an ac- 
tion againſt A. B. and C. for money paid to 
the uſe of the partnerſhip, though in fact 
the money advanced by him in diſcounting 
the bill be applied by 4. to the payment of 

a debt due from the partnerſhip. ib. 
7. A having ſigned his name to a blank pa- 
per duly ſtamped, and delivered it to B. for 


the purpoſe of drawing a bill of exchange 


in ſuch manner as B. ſhould think fit, B. 


draws a bill payable to a fi7:tious payee or or- 
der, and indorſes it for a valuable conſider- 


ation to C. who is ignorant of the tranſac- 


tion between A. and B. C. may maintain 


Williams v. Millington, , 


— — 


an action againſt A. as the drawer of a 
bill payable to bearer on a count to that e(- 
fect. Coliis and Others v. Emeit, Hil. 30 


Geo. 3. Page 313 
8. Or, C. may recover on. a count ſtating 
the ſpecial circumſtances, ib, 


9. If a bill of exchange be drawn in favour 
of a fiftitious payee or order, with the know 
ledge of the acceptor as well as the drawer, 
and the name of ſuch fictitious payee be in- 
dorſed on it by the drawer with the knows- 
ledge of the acceptor, which fictitious indorſe- 
ment purports to be to the drawer himſelf or 
his order, and then the drawer indorſes the 
bill to an innocent indorſee for a valuable 
conſideration, and afterwards the bill is ac- 
cepted, but it does not appear that there was 
an intent to defraud any particular perſon ; 
ſuch innocent indorſee for a valuable con- 
ſideration may recover againſt the acceptor, 
as on a bill payable to bearer. Gibſon and 
Jobnſon v. Ainet and Feclor, Hil. 31 Ges. 3. 
in the Houſe of Lords in error. 569 

10. Perhaps alſo in ſuch caſe the innocent in- 
dorſee might recover againſt the acceptor as 


on a bill payable to the order of the drawer, 


ib. 
11. Or, on a count ſtating the ſpecial circum- 
flances. ib. 


12. Where there is a promiſe to pay a bill of 
exchange within a fixed time, if during that 
time no proof be brought of its being al- 
ready paid, though the promiſe be broken, 
(no ſuch proof being brought within the 
time) and in an action on the bill with an 
inſimul computaſſent, the Plaintiff gives evi- 
dence under the inſimul computaſſent of the 
ſpecial promiſe, yet the defendant may prove 
alſo under that count, that the debt for 
which the bill was originally given, was 
paid, and thereby avoid the promiſe by ſhew- 
ing that it was without conſideration. 
Elmes v. Mills, Trin. 28 Geo. 3. 64 

13. Where a huſband goes abroad leaving 


his wife in this country, who dies in his 


abſence, a third perſon who voluntarily pays 
the expences of her funeral, (ſuitable to the 
rank and fortune of the huſband) though 
without the knowledge of the huſband, may 
recover from him the money ſo laid out; 


eſpecially if ſuch third perſon be the father 
2 | of 


I, 
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of the wife. Jenkins v. Tucker, Mic. 29 
Geo. 3. Page go 
14. Quære, Whether ſuch third perſon can 
recover from the huſband, money which he 
has expended in diſcharging debts which ſhe 
had contracted during the huſband's ab- 
ſence ? ibid. 
15. Quære, Whether the defendant can de- 
mur to the evidence after paying money 
into court? 1b id. 
16. An iſimul computaſſent with an admini- 
ftrator as ſuch, of money due from the inteſlate, 
does not make him perſonally liable. Secar 
v. Atkinſon Adminiftratrix of Atkinſon. Hil. 
29 Geo. 3. 102 
17. An executor cannot be charged as ſuch 
either for money had and received by him, 
money lent to him, or on an account Rated 
of money due from him as ſuch ; thoſe 
charges making him perſonally liable. Reſe 
t Ux. v. Bowler and Another Executors of 
Bowler. Hil. 29 Geo. 3. 108 
18. The wife can only join with her huſband 
in bringing an action where ſhe is the me- 
ritoriaus cauſe of action; ex. gr. where a 
legacy is left to her. ibid. 
19. Quere, Whether an action will lie againſt 
executor as ſuch, for a legacy left by the 
teſtator, in which it would be unneceſſary 
to aver aſſets, and he might plea plene admi- 
niftravit ? ibid. 
20. But Quere alſo, whether an action will 
not lie againſt an adminiſtrator as ſuch, on 
an expreſs promiſe to pay a legacy, in con- 
ſideration of aſſets, in which he may plead 
non aſſumpſit? Lewis v. Lewis, Sittings at 
Weſtminſter after Trin. 18 Geo. 3. coram 
Lord Mansfield. 111 2. 
21. Money paid for inſuring tickets in the 


lattery, may be recovered back from the 


keeper of the office, in an action {or mo- 
ney had and received. Jaques v. Withy 


and Another, Trin. 28 Geo. 3. 65 
22. A contract declared by a ſtatute to be 


illegal, is not made good by a ſubſequent 
repeal of the ſtatute. ibid. 


ATTACHMENT F Contempt. 


1. Though the rule to bring in the body has 
expired, yet if bail be juſtified before an at- 


tachment againſt the ſheriff is moved for, 

it is in time to prevent an attachment. 

: Thorald v. Fiſher, Eaſt. 28 Geo. 3. Page 9 
2. The Court will not grant an attachment 
againſt a witneſs, ſor diſobeying a ſubt@na 
to attend at a trial, unleſs the whole expences 
of the journey, and of the neceſſary ſtay at 
the place of trial, be tendered at the time 
of ſerving the ſubjgena. Fuller v. Pren- 
tice, Trin. 28 Ges. 3. 49 
3. Although an exception to bail has been re- 
gularly entered, and the defendant's attor- 
ney having had a verbal notice of it, pro- 
ceeds by giving notice of juſtification, and 
attempting to juſtify, yet a notice in writing 
of ſuch an exception is neceſſary, in order 
to make the ſheriff” liable to an attachment for 
not bringing in the body. Cohn v. Davis 
Mic. 29 Geo. 3. 80 


4. A corporation to whom a writ is directed, 


cannot be attached for contempt in their cor- 

. porate character, for not returning it. But 
an attachment in the nature of a pone is the 
proper remedy to compel them to appear. 
Corporation of London v. the Corporation of 
Lynn, Eaft. 29 Ges. 3. 207 
5. The Court will not diſcharge an attach- 
ment againſt a ſheriff, for not bringing in 
the body, except upon payment of the 
whole debt due and coſts beyond the ſum fworn 
to and indorſed on the writ. Fowlds v. Mack- 
intoſh, Eaſt. 29 Geo. 3. 233 
6. The Court will not diſcharge an attach- 
ment againſt a ſheriff for not returning a 
writ of execution, except upon payment of 
the whole debt and ceſts, and the coſts of the 
application, where there are circumſtances 
attending the tranſaction, which induce a 
ſuſpicion of fraud, The King on the proſe- 
cutian of Bond v. the Sheriff of Middliſex, 
Hil. 31 Geo. 3. 543 
7. An action on the caſe on the fat. 23 Hen. 
6. c. 9. will not lie againſt a ſheriff for re- 
fuſing to take bail on an attachment out of 
chancery. Studd v. Afton, Trin. 30 Ges. 3. 
468 


ATTACHMENT, Foreign. 


See BANKRUPT, No. 14. 
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LT ORNIE.S. 


1. The lien which an attorney has on the 
colts, is ſubject to the equitable claims of 
the parties in the cauſe. Schoole v. Noble 
and Others, Trin. 28 Geo. 3. Page 23 

2. An attorney has a lien for his bill, on 
money levied by the ſheriff under an exe- 

cution on a judgment recovered by his cli- 
ent, and is intitled to have it paid over to 
him, notwithſtanding the ſheriff has n otice 
to retain the money in his hands, and that 
the Court would be moved to ſet aſide the 
judgment; and notwithſtanding a docque? 
has been ſtruck againſt the client becoming 
a bankrupt. Griffin v. Eyles, Hil. 29 Geo. 
3. | 122 

3- A ſolicitor in chancery may practice in the 
equity fide of the Exchequer, without be- 
ing admitted a ſolicitor in that court. 

 Meddnwcroft v. Holbrooke, Trin. 28 Geo. 3. 

50 

4. Neither an attorney, nor an articled clerk 
to an attorney, can be bail to the action. 
Laing v. Cundale, Mic. 29 Geo. 3. 76 

5. After verdict, the Court will not compel 
an attorney to diſcover the place of abode 
of his client. Hooper v. Harcourt, Mic. 
31 Geo. 3. 

6. Before an attorney can bring an action for 
his bill, he muſt leave the bill with his cli- 
ent, according to fat, 2 Geo. 2. c. 23. 
Brooks v. Maſon, Mic. 30 Geo. 3. 290 


AUCTIONEER. 
See As$UMPSIT, No. 1. EvIDENCE, No. 3. 


B. 
B A I L. 


See AFFIDAVIT, No. 1, 2, 3. 5, 6. Ar- 
TACHMENT of CoNTEMPT, No. 1, 3. 
ATTORNIEs, No. 3. PRACTICE, No. 11, 


1. The Court will ſet aſide proceedings 
againſt bail, if the ca. /a. be teſted of a term 
prior to that in which judgment is figned 
againſt the principal. Gawler v. Tolley, 
Mic. 29 Geo. 3. | 74 

2. Bail to the ſheriff are liable, beyond the ſum 
ſworn to and coſts, to ſatisfy the whole debt 
due, to the full extent of the penalty of the 


bail bond. Mitebell and Others v. Gibbons, 
Mic. 29 Geo. 3. 76 


* 


. 


. I | 


3. Bail muſt actually have become ſuch, be- 
fore notice of juſtification is given. Collier 
v. Godfrey, Mic. 29 Geo. 3. Page 291 

4. Where bail are put in in due time, the de- 
fendant is not bound to give notice, but the 
plaintiff muſt ſearch in the filazer's book. 
Otherwiſe if they be not put in in due time. 
Dawkins v. Reid, Mic. 31 Geo. 3. 529 

5. A variance between the writ and count, 
(the ac etiam being in caſe or promiſes, but 
the declaration in delt) is not a ground for 
entering an exoneretur on the bail piece, 
where the ſum ſworn to is under 401, Lock- 
wood v. Hill, Hil. 30 Geo. 3. 310 

6. Though a rule to bring in the body has 
been ſerved, bail may render the defendant 
without juſtifying. Hall v. Walter, Eaft. 
31 Geo. 3. 638 


BAN KR UP T. 


I. Inſuring in the lottery is not gaming with- 
in the Hat. 5 Geo. 2. c. 30. J. 12, which 
will prevent a bankrupt's certificate from 
being allowed, Lewis v. Piercy, Trin. 29 
Geo. 3. 29 

2. Where a debt ariſes beſore bankruptcy, 
but a verdict is obtained and coſts taxed 
after, the coſts are conſidered as part of the 
original debt, and the certificate extends to 
both, f 

3. Under ſuch circumſtances therefore, the 
Court will diſcharge a perſon out of cuſtody, 
who is in execution for the colts, ibid. 

4+ S. P. where the action was for words 
ſpoken of a man in his trade, and the de- 
fendant became a bankrupt between the 
verdict (which was for the plaintiff) and 
Judgment. Longford v. Ellis, B. R. Eaſt. 
25 Geo. 3. ibid. n. 

5, The bankruptcy of the defendant cannot 
be pleaded in bar of an action of covenant 
for rent, on an expreſs covenant, Mills v. 
Auriol, Trin. 20 Geo. 3. 433 

N. B. The judgment in this caſe was affir- 
med by the Court of King's Bench, on a 

writ of error. Mic. 30 Geo. 3. 4 Term 
Rep. B. R. 94. 

6. But ſuch plea is good to an aim of debt 

for rent on the reddendum of a leaſe, whe- 


ther the rent be due before or after the 


bankruptcy. Wadbam v. Marlow, B. R. 


Mic. 25 Geo. 3. 437 ne 
7. It 


ibid. 
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7. It is not neceſſary that there ſhould be an 
actual acceptance of rent by the leſſor from 
the aſſignee of the leſſee, to diſcharge the 
leſſee from an action of debt on the red- 
dendum. Page 437 n. 

8. Any aſſent of the leſſor is ſufficient for 
that purpoſe. ibid. 

9. An action of debt on the reddendum is 
founded, not merely on the terms of the 
demiſe, but alſo on the enjoyment of the 
leſſee. ibid. 

10. Notice to the leſſor of an aſũügnment by 
the leſſee, is not alone ſufficient to exempt 

him from that action. ibid. 

11. Every man's aſſent is preſumed to an act 
of parliament. ibid. 

12. The aſſignment therefore of a bankrupt's 
eſtate (a leſſee) being by virtue of an act of 
parliament, is an aſſignment with the aſſent 
of the leſſor. | ö ibid. 

13. Where the defendant pleads the general 
plea of bankruptcy, to an action brought 
by an executor or adminiſtrator, and ob- 
tains a verdict, the plaintiff is not liable to 

* coſts, on flat. 5 Geo. 2. c. 30. f. 7. Mar- 
tin & Ux. Auminiſtratrix of Verſolt v. Nor- 
foll, Mic. 31 Geo. 3. | 528 

14. If after an act of bankruptcy committed, 
but before an aſſignment, a creditor of the 
bankrupt makes an athdavit of a debt in 


England, by virtue of which he attaches, 
and receives after the aſſignment, money 


due to the bankrupt in the Ven Indies, the 
aſſignees may recover the money, in an 
action for money had and received. Sill 
and Others Afignees of Stirroto v. Nor ſiuict, 
Trin. 31 Geo. 3. 665 
25. A bond given to a creditor of a bank- 
rupt, in order to induce him to withdraw a 
. petition which he had preferred to the chan- 
cellor againſt the allowance of the certifi- 
cate, is void by the flat. 5 Geo. 2. c. 30. / 
7. Sumner v. Brady and Others, Trin. 31 
Geo. 3. 647 


BARON and FE ME. 
See ASSUMPSIT, No. 13. 18. 


1. Where the defendant is joined with his 
wife in the writ, he may enter an appear- 
ance for himſelf only. Clark v. Norris et 


Us, Eaft. 29 Geo. 3. 235 


2. And in ſuch caſe, the plaintiff cannot ſign 
judgment for want of a plea without de- 
manding a plea. Page 235 

3- Where a married woman lives apart from 
her huſband, under articles of ſeparation, 
by which he covenants © that ſhe ſhall en- 
„joy to her own uſe all ſuch eſtates both 
© real and perſonal, as ſhall come to her 
“ during the coverture, and that he wil! 
„join in the neceſſary conveyances to 
limit them to ſuch uſes as ſhe ſhall ap- 
'< point.;*” and copybeld lands having after- 
wards deſcended to her, the huſband again 
covenants in the ſame manner as before, 
and “ that he will join in ſurrendering ſuch 
< eſtates to ſuch uſes as ſhe ſhall appoint;“ 
the wife may furrender thoſe copybold lands 
without her huſband joining, and without any 
ſpecial cuſtom of the manor to authorize ſuch 
ſurrender, Compton v. Collinfſon, Hil.” 30 
Geo. 3. 334 

4. A. being poſſeſſed of a term of 999 years, 
previous to his marriage with B, granted 
the term to B. and her heirs immediately 
&« after the death of A. to hold the ſame to 
« the ſaid B. and her heirs, and to hee 
© and their own proper uſe for ever.“ 
The marriage took effect, A. ſurvived B. 
and died without iſſue, inteſtate, and with- 
out having taken out adminiſtration to B. 
his wife. The term upon the death of A. 
went to his adminiſtrator, not to the admi- 
niſtrator of B. Doe on dem. of Roberts v. 
Polgrean, Hil. 31 Geo. 3. 535 


B AS T A R D T. 


1. Where a baſtard child is born in a pariſh, 
for whoſe ſuſtenance the parents do not 
provide neceſſaries, the pariſh officers are 
obliged to do fo, without an order of juſ- 
tices for that purpoſe. Hays and Another v. 
Bryant, Trin. 29 Geo. 3. 253 


BILL of EXCHANGE. 


See ASSUMPSIT, No. 2, 3, 4, 5, 6, 7» 8, 9» 
10, 11, 12. IxNTEREST, No. 1. 


1. Wbere there is judgment by default in an 
action on a bill of exchange, the Court 
will refer it to the prothonotary to aſcertain 
the damages and calculate intereſt, without 
Andrews v. Blake, Mic. 

528 
2. S. P. In 


a writ of inquiry. 
31 Geo. 3. 
a 8 T 
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2. S. P. In caſe of a promiſſory note. Rafh- 
leigh v. Salmon, Trin. 29 Geo. 3. Page 252 
3. S. P. Longman v. Fenn, Hil. 31 Geo. 3. 
341 


BILL of LA DING. 


1. Where the conſignee of goods becomes 
inſolvent, the conſignor may ſtop them in 
tranſitu, before the conſignee gains poſſeſ- 
ſion, though the conſignee has aſſigned the 
bills of lading to a third perſon for a valuable 
conſideration. Maſon and Others v. Lick- 

| barrow and Others, in the Exchequer Chamber 


in Error, Hil. 30 Ges. 3. 357 
N. B. A writ of error on the judgment of 


the Court of Exchequer Chamber in this 


caſe, is now depending in the Houſe of 
Lords. Mic. 32 Geo. 3. 

2. A bill of lading is the written evidente of 
a contract for the carriage and delivery of 
goods ſent by ſea, for a certain freight. 

ibid. 

2. The indorſement of a bill of lading is an 
aſſignment of the goods themſelves, and 

differs eſſentially from the indorſement of a 

bill of exchange. ibid. 

4. A bill of lading though aſſignable, is not 

negotiable, by the cuſtom of merchants. ibid. 

5. S. P. As to ſtopping goods in tranſitu, 
Fearon v. Bowers, coram Lee Ch. J. 364 n. 

6. S. P. Aſignes of Burg ball v. Howard, coram 
Lerd Mansfield. 368 n, 


BILL of SALE. * 
See AGREEMENT, No. 5. 
BYE-LAW. 


I. A power granted by charter toa company 
exerciſing a particular trade in a certain 


place, to make bye-laws for the government | 


of all perſons exerciſing that trade in that 
place, enables it to make bye- laws binding 
as well on perſons ſo exerciſing the trade 
awho are not members of the Company, as thoſe 
who are. The Butchers' Company v, Morey, 
Eaſt 30 Geo. 3. 370 


C. 


r 
See AcRIEMENT, No. 13. 


RTI TICATE 
See Cosrts, No. 15. 


CERTIORARI. 


1. Where judgment is ſigned in an inferior 
court of record againſt the Defendant, 
and he ſurrenders in diſcharge of his bail, 
but before he is charged in execution, is re- 
moved to the Fleet by Habeas Corpus, the 
Court will grant a Certiorari to remove 
the record, in order to charge him in exe. 
cution in the Fleet, by virtue of fat. 19 
Geo. 3. f. 70. . 4. Jordan v. Cole, Mic. 
31 Geo. 3. Page 5 32 


CHARTER, 


Sze Brye-Law. 
CHURCH WARDENS. 
Sze BASTARDY. 


CONSIDERATION. 
See AGREEMENT, ASSUMPSIT. 


CONSIGNOR. 


See BirL of Lavpixc. 


; COUN TRAYNT. 
See AGREEMENT, ASSUMPSIT. 


COPYHOLD. 
See BARon and FER, No. 3. 


1. A. deviſes copyhold lands to truſtees in fee 
(who are to be renewed from time to time) 
in truſt that the rents and profits ſhall for 
ever afterwards be diſpoſed of to certain 
charitable purpoſes ; and directs that the rent 
of the ſaid copyhold lands “ hhould never be 
improved or raiſed, but continue at 111. per 
annum, and that B. who was tenant of the 
ſaid copyheld lands and his children and poſ- 

terity which ſhould ſucceed, ſhould never be put 
forth or from the ſame, but always continue 
the poſſeſſion paying the rent f 111,” Nei- 

ther B. nor his deſcendants were ever ad- 
mitted on the Court Rolls. If B. took any. 


ellate, it was an equitable eflate tail, Roe on 
4 the 
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{he dem. of Eberall and others, v. Lowe and 
others, Trin. 30 Geo. 3. Pagt 447 
2. But the intereſt of B. (whatever it was) 
will not prevent the truſtees from recover- 
ing in cjectment, though the rent has been 
regularly paid. ibid. 
2. An equitable eſtate tail of a copyhold can- 
not be barred by the deviſe alone of the 
tenaat in tail, ibid. 
4. Ducre, Whether ſuch eſtate tail would be 
barred by a leaſe made by the tenant in tail 
for a long term, ex. gr. for 2000 years ? 

5 | ibid. 

5. But clearly where ſuch leaſe is attended 


with doubtful or ſuſpicious circumſtances, 


it ſhall not prevent the truſtees from re- 
covering in ejectment againft the leſſee. ibid. 
6, Nor is it an objection to the title of the 
truſtees, that from the time of the original 
deviſe of A. to a certain period, the former 
truſtees do not appear to have been admit- 
ted on the rolls of the manor, if there have 
been regular ſurrenders and admittances for 
a conſiderable time (ex. gr. for above 40 
years) ſince that period. ibid, 
7. For it will be preſumed that ſurrenders and 
admittances were regularly made before that 
period, eſpecially as the rent has been regu- 
larly paid. | ibid. 


CONSTABLE. 


1. A conſtable cannot act as ſuch out of his 
particular difirict, Blatcher v. Kemp coram 
Lord Mansfield at Maidflone Summer Aſſizes, 
1782. 15 n 

2. Even though a warrant be directed to“ A. 
conſtable of B. to C. and zo all other officers 


of the peace in the county D.“ ibid. 
3. S. P. Wallace v. King, EAI. 28 Ges. 3. 
13 Q ? 


. 


See BANKRUPT, No. 2, 3. 13 


1. A priſoner ſuing the gaoler as a party 
grieved on the habeas corpus act, for refuſing 
him a copy of warrant of commitment, 
and having recovered the penalty, is intitled 
to coſts. Ward v. Snell, Eaſt. 28 Geo. 3. 

| 10 

2. Where there are many defendants, ſome 

of whom go to trial, and obtain a verdict, 


| 


[OY 


but others ſuffer judgment by default ; the 
damages and coſts on the judgment by de- 
fault may be deducted from the coſts taxed 
to thoſe deſendants who obtained a verdict. 
Schoale v. Noble and Others, Tris. 28 Geo. 3. 
Page 23 

3. An attorney has a lien, ſor his bill of coſts, 
on money levied by the ſheriff under an ex- 
ecution on a judgment recovered by his cli- 
ent, and is intitled to have it paid over to 
him notwithſtanding the ſheriff has had no- 
tice from the party againſt whom the 
judgment was recovered, to retain the mo- 
ney in his hands, and that the court would 
be moved to ſet aſide the judgment, and 
notwithſtanding a docquet has been ſtruck 
againſt the client becoming a bankrupt. 
Griffin v. Eyles, Hil. 29 Ges. 3. 122 
4. The Court will not require a Plaintiff to 
give ſecurity for coſts, merely on account 
of his reſidence abroad. Parguet v. Eling, 
Hil. 29 Geo. 3. 106 
5. There muſt be ſpecial circumflances to induce 
the Court to require ſuch ſecurity, ibid. 
6. But the circumſtances of the Plaintiff being 
a foreigner, and inſolvent, are not ſufficient, 
if he reſide in England. Porrier v. Carter, 
Hil. 29 Geo. 3. 196 
7. In an aQtion of debt for the penalty of the 
flat. 2 & 3 Ed. 6. c. 13. for not ſetting out 
tithes, with a count in the declaration for 
the ſingle value, after a demurrer to the 
declaration the parties ſubmit to arbitration, 
and the arbitrator awards the fingle value 
to be leſs than twenty nobles ; the plaintiff is 
not intitled to cas on the counts for the penalty 
under the flat. 8 & 9 V. 3. c. Ir. ,. 5, 
the value not having been found by a jury; but 
he is intitled to coſts on the count for the 
ſingle value. Barnard v. Mess, Hil. 29 
Geo. 3. 107 
8. An attorney has only ſuch a lien on the 
colts, as is ſubject to the equitable claims of 


the parties in the cauſe, f ibid. 
S. P. Nunez v. Madigliani, Eaſt. 29 Ges. 3. 
| 217 


9. Several actions brought on two policies of 
inſurance, underwritten by the ſame parties, 
(among whom are 4. and B.) are reſpec- 
tively conſolidated ; in one of the cauſes 
which goes to trial A. is defendant, in the 

othec 
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other B. The plaintiff becomes intitled 
to coſts in one action, and the defendant 
in the other. The coſts taxed to the de- 
fendant may be ſet of againſt thoſe taxed 
to the plaintiff, Nunez v. Modigliani, 
Laſt. 29 Geo. 3. Page 217 
10. A. brings an action againſt B. the expen- 
ces of defending which are borne by C. and 
D. but A. is non-ſuited, Aſterwards C. 
brings an action againſt . in which D. is 
intereſted as well as J. and C. is non- 
ſuited, The co//s of one non-ſuit may 
be ſet ſet off againſt thoſe of another. 
O'Connor v. Murphy. Trin. 31 Geo. 3. 
657 

SI. An award of © Ces ſuſtained in the action 
does not include the coſts of the reference 
to the arbitrator. Browne v. Marſden, 
Eaft. 29 Geo. 3. 223 
32. Where in an action againſt officers of 
the exciſe for ſeizing goods, they do not 
tender amends before action brought, but 
pay money into court and afterwards gain 

a verdict, they ate intitled only to ſingle 
coſts under flat. 23 Geo. 3. c. 70. , 31. 
Collins and Another v. Morgan and Another, 
Trin. 29 Gee. 3. 244 
13. Quære, Whether they are intitled to tre- 
ble coſts under the 34th ſection of that 
ſtatute, if they tender amends ? ibid. 
14. Where in treſpaſs for an aſſault and bat- 


tery, the count ſtating the battery goes on 


* and the ſaid defendant then and there tore, 
* Ce. the cloaths, Cc. of the plaintiff, 
< (ſpecifying them) wherewith he was then 
© and there cloathed, and which he then and 
et there had on, &c.”” and the damages are 
under 40s. and the judge does not certify, 


the plaintiff is entitled to no more cots than | 


damages. Mears v., Greenaway, Mic. 30 
Geo. 3. 291 
15. Although the defendant have judgment 
on demurrer in quare impedit, he is not in- 
titled to coſts. Thrale and Others v. the 
Biſhop of London and Others, Mic. 31 Geo. 
3· 530 
216, Executors and adminiſtrators are liable to 
coſts in error, in caſes where they would be 
liable | in the original action. Williams and 
Another v. Riley, in the Exchequer Chamber 
in Error, Hil. 31 Geo. 3. 566 
27. Where a cauſe having been once tried, a 
new trial is granted, but a juror withdrawn, 


on the party, who gained the verdi & at 
the firſt trial, undertaking generally to pay 
the other his coſts ; ſuch an undertaking in- 
cludes only the coſts of the ſecond trial. 
Rouſe v. Bardin and Others, Eaft. 31 Geo. 3. 
Page 639 

18. Where a cauſe is twice tried, and the ver- 
dict found on each trial for the ſame party, 
he is intitled to the coſts of both trials : 
but where the verdicts are for different par- 
ties, the coſts of the former trial are not 
allowed. Parker v. Wells, Eaſt. 25 Geo. 3. 


0 639 n. 
19. 8. P. Trelawney v. Thomas, Eaft. 31 Geo. 
3. 641 


20. The Court will not ſtay proceedings 
_ againſt the defendant, till the debt and 
coſts recovered by him in a former action 
againſt the plaintiff be ſtaid. Cooke v. Do- 
bree, Eaſt. 28 Geo. 3. 10 


COVENANT. 
See PLEADING, No. 2. 6, 7. 9, 10, 11. 
17. 20. 
cCoOvERTURE. 
See BARON and FER. 


CURA CV Perpetual. 
See Quare Impedit. 


CUST © M. 

1. A cuſtom that a tenant may leave his away- 
going crop in the barns, Cc. of the farm 
for a certain time after the expiration of the 

leaſe, is good. Beavan v. Delahay and 


Another, Eaft. 28 Geo. 3. 5 
D. 
. 


Ser BANKRUPT, No. 6, 7, 8, 9, 10. PLEAD- 
ING, No. 3, 4, 5 


D EE X D. 


1. A deed of releaſe containing the words 
« all lands, c. belonging, uſed, occupied, 
and enjoyed, or deemed fo taken, or ac- 
t cepted as part thereof, Ic. will paſs leaſe- 
Hold lands, which anſwer that deſcription, as 


well as freehold; eſpecially againſt the 


releaſor. Doe on dem. of Davies and Another 


v. Williams, Trin. 28 Ges. 3. 25 
2. A deed 


J. 


1. 
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2. A deed poll containing an inſurance againſt 
fire, may refer to conditions in a printed 


paper without ſtamp, ſeal or ſignature. 
Routledge v. Burrell, Trin. 29 Ges. 3. P. 253 


DE VIS E. 

See CopyHoLD. 

1. A poſſibility coupled with an intereſt, is 
deviſable. Roe on the dem. of Perry v. Jones, 
Trin. 28 Geo. 3. a 

N. B. The judgment in this caſe was affirmed 
by the Court of King's Bench on a writ of 
error. Hil. 28 Geo. 3. See 3 Term Rep. 
B. R. 88. 

2. Where there is a deviſe to A. of © all and 
« every of the teſtator's ſeveral lands, meſ- 
„ ſuages, tenements and hereditaments 
« whatſoever and whereſoever, whereof he 
<« was ſeiſed and intereſted in or intitled 
« to” with a ſpecific bequeſt of his perſonal 
eſtate to B. A. does not take leaſchold 
lands, but they go to B. as part of the per- 
ſonal eſtate. P:/tz! on dem. of Randal v. 
Riccardſon. Hil. 24 Geo. 3. B. R. 26 n. 

3. A deviſe of © all the reſt and reſidue of my 
« eſtate of what nature or kind ſoever” 
includes real as well as perſonal property, 
though accompanied with limitations pe- 
culiarly applicable, and uſually applied to 
perſonal property alone. Doe on dem. of 

| Burkitt and Others v. Chapman. Eaſt. 29 
Geo. 3 223 


4. QAuære, Whether in a deviſe the words 
&© eſtate of what kind ſoever“ immediately 


preceded and followed by particular deſerip- 


tions of perſonal property, will paſs a re- 


mainder in fee of lands veſted in the teſ- 
tator? Dally v. King, Eaft 28 Ges. 3. 3 


DISCONTINUANCE of ACTION, 


dee PLEADING, No. 19. 


DISCONTINUANCE of ESTATE. 


1. In order to diſcontinue an eſtate tail, it is 
neceſſary that the party diſcontinuing ſhould 


be actually ſeiſed by force of the entail. 


Driver on dem. of Burton v. Huſſey and 
' Others, Trin. 29 Geo. 3. 269 


DISTRESS. 
4. Where there is a cuſtom, that a tenant 
may leave his away-going erops in the 


barns, Sc. of the farm, for a certain time 
after the leaſe has expired, and he has quit- 
ted the premiſes, the landlord may diſtrain 
the corn ſo left, for rent arrear, after fix 
months have expired from the determination 
from the term. Beavan v. Delahay and 
Another. Eafl. 28 Geo. 3. Page 5 
2. S. P. Lewis v. Harris, cor. Skynner, Cb. 
Baron, Summer Aſſizes at Hereford, 18 Geo. 

. n. 

3. A diſtreſs taken for rent acerued * the 
expiration of a notice to quit, is a waiver 
of the notice. Zouch on the dem. of Ward v. 
Willingale. Hil. 30 Geo. 3. 311 
4. Where the leſſee of lands dies before the 
expiration of the term, and his adminiſtra- 
tor continues in poſſeſſion during the re- 
mainder, and after the expiration of it, a 
diſtreſs may be taken for rent due for the 
whole term. Braithwaite v. Cookſey and 
Another. Trin. 30 Geo. 3. 465 


E. 


EAST INDIES, 


See AFFIDAvIT, No. 5. INTEREST, No. f. 


Duzre, Whether the fat, 7 Geo. 1. fl. 1. 
c. 21. does not extend to all trading by 
Britiſh ſubjects in the Eaſt Indies? Sum- 
ner v. Creen, Mic. 30 Geo. 3. 301 


EJECTMENT. 


See CopyHoLD, No. 2. 
No. 35. 


5. PRACTICE, 


ERROR, WRIT OF. 


See AGREEMENT, No. 3. PRACTICE, 


No. 31. 34 


ESTATE TAN 


See CoPynHoLD, No. 1. 3, 4. DisconTti- 
NUANCE of ESTATE, No. 1. 


EVIDENCE, 


See AGREEMENT, No. 9. ANNUITY, No. 5. 
ASSUMPSIT, No. 12. PLEADING, No. 
12. VARIANCE, 


t. The verbal declarations of an anioncer 
at the time of the ſale, are not admiſſible 
evidence 


8U 
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evidence to contradict the printed conditi- 
ons, Gunnis and Others v. Erhart. Mic. 
30 Geo. 3. Page 289 
2. A. having given a bond to B. for the pay- 
ment of money, which, it is underſtood be- 
tween them is to be applied towards in- 
demnifying B. from the expences of an 
_ eleRion in which B. is a candidate; in an 
aQion brought by C. againſt D. for money 
advanced and ſervices performed in ſupport- 
ing the intereſt of B, at the requeſt of D. 
A. is not a competent witneſs. Tre v. 
Thomas, Mich. 30 Geo. 3. Page 303 


EXCISE, OFFICERS OF. | 
Cee CosTs, No. 12, 13- 


EXECUTOR. 
See ADMINISTATOR. 


F. 
FEES. 


1. The Warden of the Fleet has no right to 
demand an additional ſee for expedition in 
returning a writ of Habeas Corpus. John- 
ſon v. Smith, Hil. 29 Geo. 3. _ 


FEME COVERT. 
Se BARON and FEME, CopyHoLD. 


G. 
GLEANING. 


| 


1. No perſons have a right to glean in the 
harveſt field, by the common law. Steel v. 
Houghton and Ux. Trin. 28 Ges. 3. 51 

2. Nor have the poor of a pariſh, legally ſet- 


tled, ſuch a right. | ib. 
3. S. P. Warlledge v. Manning. Eaft. 26 
Geo. 3. * 


See Quare IMPDIT. | | 


H. 


See. WARRANTY. 


HORSE RACE. : 


1. Where by the terms of a horſe-race the 
entrance money is to be given to the ſecond 


beft horſe, and it is doubtful on the wording 
of thoſe terms, whether a the money paid 
at the entering each hole, is to be con- 
ſidered as entrance money, the court wil! 
put ſuch a conſtruction on the terms as 
will include che who/e in the deſcription of 
entrance money to be given to the ſecond beſi horſe, 
being moſt agreable to //at. 13 Geo. 2 
c. 19. fe 2 and 7. Dotoſen v. Scriven, 
Eaſt. 29 Geo. 3. 


I. 
INFANT. 


1. A warrant of attorney given by an infant 
is abſolutely void, which the court will not 
confirm, though the infant appear to have 
given it, knowing it was not valid, for the 
purpole of colluſion. Saunderſon v. Marr, 
Mic. 29 Ges. 3. | 75 


INQUIRY WRIT OF. 
See BILL of EXCHANGE, No. 1, 2, 3. 


INTEREST. 
1. A bond is given by A. B. and C. to D. te- 


citing “ that A. having received from D. a 
& certain ſum of money in the Eg Indies, 
had drawn bills of exchange there pay- 
able to D. on a houſe in England; and 
„that the obligors had agreed with D. that 
& if the bills ſhould not be accepted and 
&« paid, they would pay the amount thereof, 
« with intereft from the ny of their reſpective 
+ dates, by way of penaity,” with a condition 
to be void if the bills ſhould be accepted 
and paid according to the tenor thereof. 
On non-payment of the bills, D. is intitled 
to recover no morethan the amount of them 
with intergſt from the time of their becoming 
due. Orr v. Churchill, Eafl. 29 Ges. 3. 

227 


2. In aſſumpſit for work and labour and mo- 


ney paid, the jury will in the verdict cal- 
culate intereſt on the money really advan- 
ced, but not on the damages for the work 
and labour. Trelawney v. Thomas, Mic. 30 


Geo. J 303 
JOLINDER IN ACTION. 


See AGREEMENT, No. 13. AsSUMPSIT, 
No. 18. BARON and FER, No. 1. 


Page 218 
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in anſwer to the dauſe ſhewn againſt his diſ- 

L. charge on his former examination, and that 
| thoſe circumſtances were not then diſcloſed, 
LAND TAX. by miſtake. Thornton and Another v. Dum- 


1. A houſe within the limits of an hoſpital, phy, Fiil. 29 Geo. 3. Page 101. 
appropriated-to an officer of the hoſpital for | 2. The gti ſection of 26 Geo. 3. c. 44. is 
the time being, is not aſſeſſible to the land only meant to remedy a neglect in not 
tax. Harriſon v. Bulcack and Others. Hil. taking the benefit of the Lords' AQ, 
28 Geo. 3. Page 68 within the time limited by that act. ibid. 

LIEN. LOTTE 


See ATTORNIES, No. 1, 2 Sce ASSUMPSIT, No. 2, BANKRUPT, No. 1 
: » „ 19, 2 


LIMITATIONS, STATUTE OF, [| M. 


1. Where a bill of exchange is drawn pay2a- | MONEY HAD AND REC EIVED, 
ble at a certain future period, for the P AID, &c. 
amount of a ſum of money lent by the | S, accrwpory, 
payee to the drawer at the time of drawing 
the bill, the payee may recover the money MORTGAGOR. MORTGAGEE. 
in an action for money Jent, although fix | 5% AGREEMENT, No. 5, 6. 
years have elapſed fince the time when 
the loan was advanced; the ſtatute of 


limitations beginning to operate only from N. 
the time when the money was to be repaid, NEW ASSIGNMENT. 
i. e. when the bill becomes due. JI//itter- b.. P 8 
1 Peim v. the Counteſs Dowager of Carliſle, „ nnn 
Eaft. 31 Geo. 3. 631 


NOLLE PROSEQUI. 


LONDON. 1. Where the cauſe of a demurrer to a decla- 
ration is that the counts are improperly 


1. Freemen of the city of Londen, have a joined, the plaintiff cannot enter a nolle pro- 


Tight to be exempted from the payment of ſequi as to ſome, and leave the others re- 


all tolls and port duties throughout England, weining. - Ao Bicvi 9 
(except the prizes of wines) in whatever Hil. 29 Gee. 3. Bovoley : — 


place they reſide, and though they have ob- 
tained their freedom by purchaſe, Corpo- | 3 
ration of London v. the Corporation of Lynn, NONSUIT, Jadwen es On 
Eaſt. 29 Geo. 3. 206 
N. B. The judgment in this caſe was re- 
verſed by the King's Bench on a writ of NOTICE. 
error, Hil, 31 Geo. 3. on the ground that | See WARRANTY, 
the form of action was an improper one. 


See 4 Term Rep. B. R. 130. NOTICE TO APPEAR. 
| Sze PRACTICE, No. 6, 7. 


See PRACTICE, No. 9. 32. 


LORDS ACT. 


1. Where a priſoner has been brought into NOTICE OF BAIL, 
court to be diſcharged under the Lords' act, See ATTACHMENT of ConTEMPT, No. 3. 
and upon his examination the Court have PRACTICE, No. 11, 12. 
refuſed to diſcharge him, they will not af- 
terwards diſcharge him on that act, though NOTICE OF MOTION, 


he make an affidavit ſtating circumſtances, ce Pzaacrice, No, 32. 


See PRACTICE, No. 3. 15. 
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NOTICE TO QUIT. 
See DisTRESs, No. 3. 


1. Tenant for life makes a leaſe for years, 
to commence on a certain day, and dies, 
(before the expiration of the leaſe) in the 
middle of a year. The remainder-man 
receives rent from the leſſee, (who con- 
tinues in poſſeſſion but not under a freſh 
leaſe) for two years together, on the days 
of payment mentioned in the leaſe. This 
is evidence, from which an agreement will 
be preſumed between the remainder man 
and leſſee, that the leſſee ſhould continue to 
hold from the day, and according to the 
terms of the original demiſe ; ſo that notice 
to quit ending on that day is proper. Roe on 
dem. Jordan v. Ward, Hil, 29 Ges. 3. 

Page 97 


NOTICE OF TRIAL. 


855 
OFFICE. 
See AGREEMENT. No. 11, 12, 


OFFICER, Military Pay of. 
See ANNUITY, No. 4. 


P. 


PARTNERS. 
Seer AGREEMENT, No. 4. 13. 


PAYMENT or Moxzyr Ix ro Cour. 


1. The plaintiff in replevin may pay the 
rent into court for which the defendant 
avows. Vernon v. Wynne, Trin. 28 Geo. 3. 

24 

2. Qu. Whether the defendant can demur to 
the evidence after payment of money into 
court? Fenkins v. Tucter, Mic. 29 Geo. 3. 

| . | 1 

3. Where a carrier has given notice by 
printed terms, that be will not be anſwer-- 

able for goods above the value of a certain 
ſpecified ſum, unleſs paid in proportion, in 
an action brought againſt him for the Joſs 


o £3905 above that value (but for which | 


he has not been paid an extraordinary price) 
he may pay into court the ſum ſpecified. 
Hutton & Ux. v. Bolton, B. R. Ea. 22 
Geo. 3. Page 299 u. 


PLEADING. 


I. In order to maintain a writ of right, the 
demandant muſt ſhew an actual ſeiſin by 
taking the eſplees, either in himſelf or the 
anceſtor from whom he claims, Dally v. 
King, Eafl. 28 Geo. 3. I 

2. In an action. againſt executors in their own 
right, on a covenant for good title and quiet 
enjoyment againſt “ any perſon or perſons 
« whatever” contained in an aſſignment of 
a leaſe of the teſtator by way of mortgage, 
the declaration muſt ſhew a breach by ſome 
act of the covenantors. Noble v. King and 
Another, Trin. 28 Geo. 3. 34 

3. In an action of debt on a ſimple contract, 
the declaration is good, though it ſpecify a 
leſs ſum in the ſeveral counts, than is de- 
manded in the recital of the writ, and yet 
aſſigns as a breach the non-payment of the 
ſum demanded in the writ, M. Quillin 
v. Cox, Trin. 29 Ges. 3. 249 

4+ In ſuch action the plaintiff may prove and 
recover a leſs ſum than is ſtated to be due. 

ibid. 

5 · An action of debt on a promiſſory note pay- 
able by inſtalments, will not lie till the laſt 
day of payment be paſt. Rudder v. Price, 
Hil. 31 Geo. 3. 547 

6. Where in articles of azreement under a 
penalty, there are mutual covenants be- 
tween A. and B. to do certain acts, and 
alſo a covenant which goes to the whole con- 
fideration on each ſide, to an action of debt 
for the penalty brought by A. againſt B. on 
account of the non-performance of his part, 
B. may plead in bar a breach by A. of the 
covenant which goes to the whole conſider- 
ation. The Duke of St. Albans v. Shore, 
Trin. 29 Geo. 3. 270 

7. So that where in articles of agreement for 
the ſale of lands, it was agreed that A. the 
ſeller ſhould take in part of payment, a 
conveyance of other lands belonging to B. 
the buyer, and it was alſo agreed © that all 
e timder trees, which were upon any of the 
« eftates ſhould be valued by appraiſers, 


4 cc and 


7 
L 
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and paid for by the reſpeAive purchaſers | 


&« at a given time; to an action of debt 
brought by A. againſt B. for the penalty, 
on his refuſal to complete the purchaſe, B. 
pleaded that A. before the time cut down a 
certain number of trees, &c. Page 270 

8. To intitle himſelf to a penalty, the plaintiff 
muſt ſhew a ſtrict performance on his part. 
ibid. 

9. Qu. A. having covenanted to make a good 
title to B. at his expence, whether it be a 
good avernment that A. was capable, ready, 
and willing to make a good title, if B. 
would have prepared the conveyances ? ibid. 
10. Qu. Alſo whether a breach was well aſ- 
ſigned, ſtating that B. did not nor would 
accept the title; whether it ought not to 
have been ſhewn, that A. tendered a good 
title to him, which he refuſed ? il id. 
11. But where there are mutual covenants 
which do not go to the whole conſideration, 
the breach of one cannot be pleaded in bar 
to an action for the breach of the other. 
Boone v. Eyre,” B. R. Eafl, 17 Gro, 3. 

| 275 u. 

12. In treſpaſs, a plea of juſtification ſtating 
that a public highway led from another 
highway (leading from A. to B.) in, 
throug b, over, and alang the locus in qua, to 


a certain other highway, (leading from C. 


to D.) was well ſupported by evidence, 
proving that the way in queſtion led from 
the terminus d quo, viz. the way leading 
from A. to B. over the locus in quo to a dif- 
ferent way called E. and along that way into 
the way leading from C. to D. the terminus 
ad quem. Rouſe v. Bat dim and Others, Hil. 


30 Geo. 3. 351 
23. In pleading a public highway, it is not 
neceſſary to ſtate any ter mini. ibid. 


14. In Qaare impedit, the plaintiff having 
ſtated his title in the declaration, the de- 
fendant pleads his own title in bar, in de- 
ducing which, ſeveral incidental points are 
alſo ſtated : the plaintiff in the replication 
ſets forth eſſential matter, which would 
fully avoid the defendant's title, but does it 
by way of inducement to a traverſe of one 
of thoſe incidental points, with which tra- 
verſe the replication concludes; the defend- 
.ant in the rejoinder takes no notice of the 
traverſe in the replication, but raverjes the 


metter of inducement which precedes it. 
This rejoinder is good, and may well pa/; 
by the traverſe in the replication, that tra- 
verſe being an immaterial one. Thrale and 
Others v. the Biſhop of London and Others, 
Eaſt. 30 Geo. 3. Page 376 
15. In pleading a right in coparceners to pre- 
ſent to an advowſon by turns, it 1s good to 
ſtate that the right aroſe becauſe they dd 
not agree to preſent. ibid. 
16. In a guare impedit brought againſt A. and 
B. tenants in common of an advowſon (be- 
ing aſſignees of two co-parceners, who do 
not agree to preſent) 4. ſuffers judgment 
by default, and B. dies pending the writ. 
This judgment is a bar to another guare 
i-mpedit brought by A. and C. the repreſen- 
tative of B. (in which A. is ſummoned and 
ſevered) to recover the -ſame preſentation, 
dut is not a bar to C's right to recover-on 
the next avoidance in his turn. Barker and 
Axother v. the Biſhop of London and Others, 
Mic. 26 Ges. 2. 412 . 
17. The bankruptcy of the Defendant cannot 
be pleaded in bar to an action of covenant 
for rent, on an expreſs covenant, Mule v. 
Auriol, Trin. 30 Geo. 3. 433 
N. B. The judgment in this caſe was affirmed 
by the Court of King's Bench on a writ of 
error. See 4 Term Rep. B. R. 94. 

18. In treſpaſs. for breaking and entering the 
Plaintiff 's houſe, and expeliing him from it, 

a juſtification as to the breaking and en- 
tering will cover the whole declaration, 
for the expulſion is to be conlidered as mere 
matter of aggravation, and not as making 
the Defendant a treſpaſſer ab initio, unleſs 
the Plaintiff inſiſt upon it as a ſubſtantive 
treſpaſs, by a replication or new aſſignment. 
Taylor v. Cole and Another, in the Exchequer 

| Chamber in error. Hil. 31 Gee. 3. 5 557 
19. Where in an action of aſſumpſit on a bill of 
exchange with the uſual money counts, the 
Defendant pleads ni debet to the count on 
the bill, but does not plead at all to the other 
counts, after a verdict for the Plaintiff, the 
Defendant ſhall not take advantage of his 
own miſ-pleading in arreſt of judgment. 
Harvey v. Richards, Trin. 31 Ges. 3. 


644 
20. A. being poſſeſſed of a term of years, con- 


veys it by way of mortgage, and joins wit 


8X = 
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the mortgagee in a leaſe for a ſhorter term, 
according to their reſpective eflates and intereſis, 
and the leſſee covenants with the mortgagor 
and his aſſigns to pay rent and repair. 
During the leaſe the term with all the eſtate 
and intereſt of mortgagor and mortgagee 
becomes veſted in the aſſignee of the rever- 
ſion. The mortgagor may afterwards 
maintain an action of covenant againſt the 
leſſee, the covenants being in groſs. Ruſſe! 
v. Stokes in error in the Exchequer Chamber. 


Hil. 31 Gee, 3. Page 552 


POLICY OF INSURANCE. 
Sce DEED, No. 2. 


1. A policy of inſurance muſt ſpecify the 
names of all the parties intereſted, accord- 
ing to flat. 25 Geo. 3. c. 44. Camden and 
Others v. Edie. Trin. 28 Geo. 3. 21 

2. S. P. Wilton and Others v. Reaſton, Sittings 


at Guiidhall, after Mic. 25 Geo. 3. coram 


Buller J. 22 m. 


POOR. | 


See BasTARDY. GLEANING, No. 2. 


POST OBIT BOND. 


See PRACTICE, No. 36. 


PRACTICE. 


See AmtenDmEnT. ANNUITY. ATTACH- 
MENT or CoNTEM FT. ATTORNIES. 
Bait. Cosrs. PAYMENT or Monty 
INTO CouRT. 


1. The return day of a clauſum fregit, and the 
410. die poſt, are both reckoned incluſively. 
Fano v. Cohen, Eaft. 28 Geo. 3. 9 

2. There is no difference, as to that point, 
whether the return day be Sunday or any 
other day. ibid. 

3. Where iſſue is joined early enough in a 
term, notice of trial muſt be given in the 
ſame term. Frampton v. Payne, Trin. 28 
Geo. 3. b 65 

See tit. AFFIDAVIT., No. 8, 9. 

4. The Plaintiff has the whole of the term 
next after that in which iſſue is joined, to 
try his cauſe in. Baker v. Newman, Hil. 
29 Geo. 3. 123 


See tit. Ar FID Vir, No. 8, 9. | 


5. Where the Plaintiff does not declare, after 
having obtained time for that purpoſe, the 
Defendant may ſign judgment of non pros, 
without giving a rule to declare. Towe: 
v. Powell, and Ux. Mich. 29 Geo. 3. Page 

> 8 

6. The notice to appear annexed to common 
proceſs, muſt contain the name of the De- 
fendant on whom it is ſerved. JVorgman 
v. Plank, Hil. 29 Ge. 3. 100 

7. Such notice to appear on the 41 die po/t is 
good. Sumner v. Brady and Others, Eaſt. 
31 Geo. 3. | 630 

8, Service of notice of declaration on a $un- 
day is bad, though the Defendant accept it 
knowing it to be irregular. Morgan v. 
Johnſen. Eaſt. 31 Geo. 3. 628 

9. Where a Plaintiff has once proceeded to 
trial, judgment as in caſe of a nonſuit can- 
not be entered for not proceeding to a new 

Porzelius v. Aaddoecks., Hil. 29 

ICI 


trial, 


Geo. 2. 


10. The Court will not refer a matter which 


concerns an officer of the Court, to the pro- 
thonotary for examination. Tohnſon v. 
Smith, Hil. 29 Geo. 3. ö 105 
11. Notice of juſtification of bail, is not ſuch 
a waiver of the default of not giving notice 
of exception, as to ſupport a rule on the 
ſheriff to bring in the body. Rogers v. 
Mnpleback, Hil. 29 Geo. 3. 106 
12. But it is a waiver as between Plaintiff and 
Defendant. ibid. 
13. It is not neceſſary to add the name of the 
filazer to a common capias. Froſt v. Eyles 
and Another, Hil. 29 Geo. 3. 120 
14. The court will not grant a trial at bar 
in an iſſuable term. The Corporation of 
London, v. the Cirporation of Lynn, Eat. 
29 Geo. 3. 206 
15. Although the Plaintiff has undertaken pe- 
remptorily to proceed to trial at the next 
aſſizes, yet the Defendant is not bound to 
attend and be prepared with witneſſes, coun- 
ſel, &c. without having had notice of trial. 
Jfield v. Weeks and Another, Eaſt. 29 Geo. 

: 222, 
16. Nor will the prothonotary allow him the 
coſts of ſuch attendance and preparation, 
though he obtain judgment as in caſe of a 
nonſuit, on account of the plaintiffs not 
proceeding to trial. ibid, 

| 17. It 


3 
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17. It is irregular if a capias be ſerved after 
the date of the return, and if there be not 
15 days between the tz//e and return. 
IWhale v. Fuller, Eaft. 22 Ges. 3. Page 222 
18. But if the Defendant take the declaration 


——_— 
——— 


out of the office, he thereby waives all pre- | 


ceding irregularity. ibid, 
19. And if there be not 15 days between the 
teſte and return, the Court will allow the 


tele to be amended. Bourchier v. Witle, 


Mic. 30 Geo. 3. 291 
20. Where the Defendant is joined with his 
wife in the writ, he may enter an appear— 
ance for himſelf only. Clark v. Norris and 
Ux. Eaft. 29 Gee. 3. 2 26. 
21. And in ſuch caſe, the Plaintiff cannot ſign 
judgment for want of a plea, without. ge- 
manding 2 plea. ibid. 
22. If a declaration be delivered againſt a pri- 
ſoner, as ſuch, aſter he has obtained a /uper- 
ſedeas, it is irregular. Genhegan v. Harper, 
Trin. 29 Geo. 3. 251 
23. But he cannot take advantage of the irre- 
gularity, unleſs he apply to the court in due 
time. ibid. 
24. The Plaintiff having added the fmiliter, 
to the replication, and delivered the iſſue to 
the Defendant, who accepts it, but does not 
pay the iſſue money, judgment may be 
ſigned by the Plaintiff, without giving a rule 
to rejoin. Boone v. Eyre, Trin. 29 Geo. 3. 
254 

25. It is not ſufficient cauſe for the Plaintiff to 
ſhew againſt changing the venue, that the 
cauſe of action aroſe where the venue is laid. 
French v. Copinger and Annher, £ajt. 29 


Geo. 3. 216 
25. But he muſt alſo undertake to give ma- 
terial evidence at the place, rid. 


27. An undertaking of the Plaintiſf to give 
material evidence where the venue is laid, 
may de ſuppor ed by proof of the cauſe of 
action being in a foreign country. Cerard 
v. de Robeck and Another, Trin. 29 Ges. 3. 

290 

28. But it is not ſufficient cauſe for him to 
ſhew againſt changing the venue, that the 
cauſe of action aroſe in a foreign country, 
ib. and IVaolnorgh, y. Brys, Alic. 25 Geo. 3. 
there cited. 

29. The plaint in replevin being removed by 
the Defendant into this court, by re. fa. . 


which is filed on the appearance day of the 


—— — 


—>—=—<—_—— —_— 


- - 


return, and a rule to deciare being given, he 
may ſign judgment of zen pres. for want of 


a declaration, without demanding a decla- 


ration. James v. Moody, Tin. 29 Geo. 
3. | Page\18t . 
30. A plea of tender may be pleaded after a 


judge's order for time to plead has been ob- 
tained, Moone v. Smith, Eafl. 30 Geo. 3. 

| 369 

31. Though a writ of error may be brought 
on a judgment of non-ſuit, the Court will 
not in any Caſe ſtay proceedings or ſet afide 
an execution for the coſts on that account. 
Box v. Bennett, Ecft. 30 Ges. 3. 432 
32. Although notice has been given of a mo- 
tion for judgment as in caſe of a non-f{uit, 
for not proceeding to trial in due time aſter 
iſſue joined, on wiich the plaiatift enters into 


5 
* 


otice 
muſt alſo be given of the like motion for 


a petemptory undertaking to try, yet 


not proceeding to trial in purſuance of the 


uncertaking. Geech v. Pear/on. Mic. 3 


Geo. 3 


33. Where proceſs is returnable on the % 


7 w 
- / 


return of a term, a declaration de bene V way 
be filed, with notice to plead within the four 
firſt days of the next term. Abbey v. Mar- 
tin, Mic. 31 Geo. 3. 533 
34. Where a verdict is given for a greater ſum 
than tte amount of the damages laid in the 
declaration, and for that cauſe a writ of error 
is brought, the Court will permit the plain- 
tiff to enter a rem ttitur of the exceſs above 
the ſum laid in the declaration, on payment 
of the coſts of the writ of error. Pichword 
v. Mriębt, Trin. 31 Geo. 3. 643 
35. Service of a declaration in ejedment, be- 
ſore the eſſoign day ot a term, on the daugh- 
ter of the tenant iu poſſe ſſion, in the abſence 
of the tenant and his wife, is good, pro- 
vided it appear that the daughter delivered 
it to the wife, though it ſhould not appear, 
that ſuch delivery was belcre the eſſoign day. 
Smith on the dem of Lord Slourtaoun and Others 
v. Hurſt, Trin. 3 6:4 
36. Where judgment has not been entered 


OY 
1 Wed. 3 


within a year anda day, on a warrant of 
attorney given with a fe 4:2 bond, and 
the obligee does not apply for Jeave to enter 
it, till after the death of the perſon on 
whoſe death it is payable, the Court will 
rant Icave, without a rule to ſhew 

caule, 


ov 


not g 
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«cauſe. Luſhington v. Waller, Mic. 29 Geo. | 1. Things fixed to the freehold by, and at the 


3. Page. 94 expence of the tenant in fee, which are re- 

movable, but neceſſary to the enjoyment of the 

PRISONER. | inheritance, go to the Heir and not to the 

dee Lorps' Acr, No. 1. PRACTICE, executor. "Lawton v. Salmon, Eaſt. 22 Gee. 

No. 22. . 3. „ Page 259 u. 

2. Accordingly, the executor could not recover 

PRIVILEGE. in trover againſt: the tenant of the heir, ſalt 

See ARREST. pans erected by the teſtator and fixed to the 

| floor in ſalt works, but removable, without 

PRIZE. which the ſalt works were .of no value. 

See ADMIRALTY. No..1, 2, 3, 4, F. ibid. 
PROHIBITION. | REPLEV IN. 

See ApmiIRALTY, No. 1, 2. See PaymenT Or MoxkY INTO Cour. 


| 3 1 No. 1. PRACTICE, No. 30. 
1. Where the ſubject of a ſuit in an inferior | 


court is within the Juriſdiction of that court, | RIGHT, WRIT OF. 
though in the proceedings a matter be ſlated | 

which is out of the juriſdiQion, . yet unleſs | See PLEADING, No..1. 

the court is going on to try ſuch matter, a | 
. prohibition will not lie. Dutens Clerk v. RULES OF COURT. 


 Rebſen, Hil. Geo. 3. 00 
obſon, Hil. 29 Geo. 3 ; 1. Regulating the time when bail-bonds ſhall 


PROMISSORY NOTE. be put in ſuit. Trin. 30 Geo. 3. 527 


'See BiLL or Exch AN OE, No. 2, 3. PLEAD- 2 Reſpecting the writ of covenant, on levy- 
| | ing a fine; the writ of entry on ſuffering 


* a recovery at bar.; and the allacatur of the ] 
judge, where warrants of attorney of the 
Q. parties to a recovery are taken under 2 
[ QUARE IMPEDIT. dedimus, potęſtatem. ibid. and 527 amended, - 
| | See Cosrs, No. 16. PLEADING, No..14, 
155 16. | | a 5. 1 
1. Where the grant of a rectory by the crown SET OFF. 
contained an exception of all thurches and 0 C N 
wicarages thereto belonging, a perpetual curacy 65 LOSTS, No. 2. 9, 10. 2. 
belonging to the reflory paſſed by the grant, | ; 27 
not being included in the exception. Ar- SHERIFF, 27 
:thington and Anather v. the Biſpop of Chefler See Ar TrAchukxr, No. 1. 5 5, 6, . 31 
and Another, Eaſt. 30 Geo. 3. 418 PRArick, No. 11. | 32 
| | 32 
R. | SHIP. 34 
RECOGNIZAN.CE. See AGREEMENT, No. 5, 6. 
See ADMIRALTY), No. 1. STATUTES, 15 
REMITTITUR OF DAMAGES. CrreD ox COMMENTED UPON. 
See PRACTICE, No. 34. See LIMITATIONS, STATUTE or. 
8 REMOVAL OF BUILDINGS, Ee. aun Bl, 55 
fixed to the Freehold. | f 3: 
52. c. 23. Arreſt. 470 39 


dee AGREEMENT. No. 15. 
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: - ErwarD I. 


6. c. 1. (Stat. of Glouceſter) Coſts, Page 11, 
So 293 
13. c. 11. (Stat. Weſt, 2.) Arreſt, 470 
13. c. 24. (Stat. Weſt, 2.) AQion on the 


Caſe, 60 
13. fl. 3. Arreſt, 470 
EpwarD III. 

25. . 5. c. 17. Arreſt. 470 

27. fl. 2. c. 9. Arreſt, ibid. 

31. c. 11. Executor. 104 
RICHARD II. | 

12. c. 2, Office, 339 

15. c. 3. Admiralty, 174 

15. c. 6. Poor. 55.423 
HENRY IV. 8 

4. c. 12. Curate. 423 

Henry VI. 

15. c. 4. Subpœna. 471 

20. c. I. Prize. 501 


c. 9. Sheriff. 76. 332. 470. 474. 


23. c. 14. Return of members of parliament. 
12 
31. c. 2. Chancery. 471 
HENRY VII. 
19. c. 9. Arreſt, 470 
Hexnv VIII. 
23. c. 14. Arreſt, 470 
27. c. 10. (ſtat. of Wills) 332 
7 c. 28. Monaſteries. 425 
31. c. 13. Mogaſteries. ibid. 
32. c. 37. Diſtreis. 467 
32. c. 20. Franchiſes. 70 
34+ c. 4. Bankrupt. 445 


EDWARD VI. 


2 O3. c. 13. Tithes, 107, 108. 


5 & 6. c. 16. Office. 330 
ELIZABETH. 
I. c. 21. Sublidy, Hoſpital. 69 


13. c. 7. Bankrupt, 33. 440. 667. 675. 


39+ c. 4+ Poor. 56 


2 


— Ie ons a no 


43- c. 1. Patent. Page 425 

43+ c. 2. Poor. 52. 56. 62. 

43 Co 6. Coſts. 293 
James I. 

1. c. 15. Bankrupt. 675 
21. c. 4. Arreſt. 470 
21. c. 19. Bankrupt. 675 

CuARLEs II- 
12. c. 13. Uſury. 464 
13. fl. 2. c. 2. Arreſt. 470. 475» 
13. . 9. Prize. 189 
22 & 23. fl. 2. c. 5. Coſts. 292 
29 c. 3. (Statute of Frauds) 207 120. 
29. c. 7. Sunday. 372. 628. 
31. c. 2. (Habeas Corpus act) 10. 105. 
WiLLIam and Mary. 

2. Se/. 1. c. 5. Diſtreſs, ſale of, 14, 15. 

4. c. 1. Land- tax. 70. 72 


7 & 8 c. 7. Return of members of parlia- 

ment. 13 
7 & 8. c. 22. Plantations. 676 
8 & 9. c. 11. Tithes. Coſts. Debt. 107. 


273 
ANNE, 
4+ c. 16. Bail. 631 
4+ c. 17. Bankrupt. 440. 445 
6. c. 13. Prize. 190 
6. c. 37. Prize. 179. 190. 
8. Co 14 Diſtreſs. 7 467. 
12. /?. 2. c. 9. Exportation of leather. 159 
12. fl. 2. c. 16. Uſury. 283. 464 
Gro xc I, 
1 fl. 2. c. 10. Curacy. 426 
7. N. 1. c. 21. Ea Indies. 301 
12. c. 29. Bail. 76, 77. 218. 235. 470. 
GeoRGE II. 
2. c. 23. Solicitor. 51. 290 
5. c. 27. Procels. 100 
5. c. 30. Bankrupt, 29. 440. 647 
11. c. 19. Diſtreſs ſale of. 16. 441. 467 
13. c. 4. Prize. 179. 191 
13. c. 19. Horſe- race. | 219 
14. c. 17. Trial. 5 101 
17. c. 34. Prize. 179. 191 
8 Y 24. C. 


24+ c. 57. Bankrupt. Page 651 
25. c. 6. Plantations. 675 
29. c. 4. Prize. | 179 
29. c. 34. Prize. 179. 191 
32. c. 25. Prize. 179. 191 
32. c. 28. (Lords' AQ.) Priſoner. 102 
GeoRGe III. 
12. c. 47. Bankrupt. 30. 1. 


16. c. 5. Prize. 171. 179. 192, 193 
19. c. 21. Lottery. 66 
19. Cc. 67. Prize. 179. 192. 506. 511 


20. c. 23. Prize. 511 


21. c. 15. Prize. 
22. c. 47+ Lottery. - 0 
23. C. 70. Officers of the Cuſtoms and Exciſe. 
N 28. 244. 
25. c. 44. Policy of Inſurance. 21, 22 
26. c. 40. Officers of the Cuſtoms and Exciſe. 
289 
26. c. 44. Priſoner. 102 
27. c. 25. Land- tax. 70 


T. 


TENDER, PIR A or 
See PRATICE, No. 30. 


TOLL, EXEMPTION FROM. 

Ses Lopov. 

1. The writ de eſſendo quietum de Theolonio, is 
not merely prohibitory, but remedial, on 
which the parties may plead to iſſue on a 
queſtion of right. 
the Corporation of Lynn, Eaft. 29 Geo. 3. 

. 206 

N. B. The judgment in this caſe was re- 

verſed by the Court of King's Bench, on a 

writ of error. Hil. 31 Geo. 3. See 4 
Term Rep. B. R. 130 


TRIAL. 
Sze PRACTICE, No. 3, 4. 9. 14, 15. 32. 


U. & V. 
| VU SURRY: 
See AGREEMENT, No. 9. 


484. 511. 518 


Corpor ation of London v. | 


INDEX TO THE PRINCIPAL MATTERS. 


VARIANCE. 
See Bait, No. 5. 


I. In an action for an amercement in a court 
leet, if the declaration ſtate the Court to 
have been holden before the feward of the 
manor, but the evidence prove it to have 
been holden before the deputy Reward, it is 
a fatal variance, I/yvill Clerk v. Shepherd. 
Hil. 29 Geo. 3. Page 162 

2. S. P. Where the declaration ſtated that the 
defendant was ſummoned to ſerve on the 
jury of the court-leet and court laren, but 
the ſummons was to ſerve on the jury of the 
court-leet only. Gery v. Wheatly, Sittings 
after Mic. 17 Geo. 3. Nel. coram Lord 
Mansfield. | 163 2. 


VERDICT. 
See PRACTICE, No. 34+ 


I. The Court will not alter a verdict, unleſs 
it appear on the face of it that the alteration 
would be according to the intention of the 


jury. Spencer v. Goter, Mic. 29 Geo, 3. 78 


W. 


W ARRANT OF ATTORNEY. 


See INFANT. PRACTICE, No. 36. 


WAKARANTY. 


1. Where a horſe has been fold warranted 
| found, which it can be clearly proved was 
unſound at the time of the ſale, the ſeller is 
liable to an aCtion on the warranty, with- 
out either the horſe being returned, or 
notice given of the unſoundneſs. Fielder v. 
Starkin, Trin. 28 Geo. 3. 17 


WEST INDIES, 
See BANKRUPT, No. 14. 


WIT N 


See EVIDENCE, No, 2. 


